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PREFACE. 


Thb  importance  of  an  acquaintance  with  the  leading  cases  in  the  various 
branches  of  law,  both  to  the  advanced  student  and  the  practising  lawyer,  is  too 
apparent  to  require  argument.  They  impart  interest  to  the  acquisition  of  prin- 
ciples, lead  to  accuracy  in  their  comprehension,  assist  the  memory  in  retaining 
them,  and  render  their  application  easy.  The  truth  of  these  suggestions  is 
established  by  the  approbation  of  the  most  eminent  teachers,  and  (as  it  is 
believed)  the  concurring  sentiment  of  the  entire  profession. 

The  present  volume  contains  the  decisions  of  the  Supreme  Court  of  the 
United  States,  on  the  most  important  commercial  questions,  a  class  of  cases  to 
which  its  attention  has  been  particularly  directed,  and  upon  which  its  decisions 
not  only  command  universal  respect,  but  from  the  disposition  of  the  State 
Court  to  harmonize  our  commercial  system,  possess  a  very  general  authority. 

The  Editor  believes  that  he  has  either  quoted  in  the  body  of  the  work,  or 
reviewed  in  the  notes,  every  case  decided  by  that  tribunal,  settling  any  com- 
mercial principle  of  permanent  or  general  interest  The  subject  of  Insurance 
haB  not  been  embraced,  for  important  as  it  is  on  our  sea-board,  and  western 
waters,  it  is  of  little  practical  value  to  the  great  mass  of  the  profession,  and 
would  have  required  for  its  consideration,  an  additional  volume. 

The  Editor  has  had  no  occasion  to  use  either  the  reporter's  abstract  of  the 
decision,  or  his  statement  from  the  record,  of  the  facts.  It  has  been  the  habit 
of  the  Court,  during  the  greater  period  of  its  existence,  to  embody  in  their 
opinions  as  full  a  statement  of  the  facts  of  the  case  as  was  necessary  to  render 
it  intelligible,  and  to  show  the  precise  point  of  the  decision.  These  opinionsi 
which  are  public  property,  form  the  text  of  the  present  work.  The  notes  con- 
tain as  full  a  review  of  the  decisions  of  the  State  courts  upon  the  same  ques- 
tions, as  the  facilitieB  of  the  editor's  library  would  permit  him  to  make. 

The  volume  is  offered  to  the  young  men  of  the  profession,  in  the  hope  that  it 
will  serve  as  an  interesting  and  instructive  introduction  to  that  vast  body  of 
recorded  wisdom  from  which  it  has  been  mainly  borrowed. 

JAMES  P.  HOLCOMBE. 
Cincinnati f  June  1, 1847. 
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AGENCY, 
Hodgson  vs.  Dexter.* 

Liability  of  Public  Agents  upon  contracts  made  on  behalf  of  the  Government 

An  action  of  covenant  was  instituted  in  the  Circuit  Court  of 
the  county  of  Washington,  in  the  District  of  Columbia,  against 
the  defendant,  late  secretary  at  war,  by  the  plaintiff,  who  was  the 
owner  and  lessor  of  a  house  in  the  city  of  Washington,  and 
which  was  by  him  leased  to  the  defendant,  Mr,  Dexter,  for  the 
purposes  of  the  war  department. 

The  buildings  were  destroyed  by  fire,  and  the  plaintiff  claimed 
to  recover  the  value  of  them  from  the  defendant,  in  this  suit. 
The  lease  was  in  the  following  words  : 

"  This  indenture,  made  the  14th  day  of  August,  in  the  year  of 
our  Lord,  one  thousand  eight  hundred,  between  Joseph  Hodgson 
of  the  city  of  Washington  and  territory  of  Columbia,  of  the  one 
part,  and  Samuel  Dexter  of  the  same  place,  secretary  of  war,  of 
the  other  part,  witnesseth,  that  the  said  Joseph  Hodgson,  for  and 
in  consideration  of  the  sum  of  four  hundred  dollars,  current 
money  of  the  United  States,  to  him  in  hand  paid  by  the  said 
Samuel  Dexter,  at  or  before  the  sealing  and  delivery  of  these 
presents,  the  receipt  whereof  is  hereby  acknowledged,  hath 
demised,  granted,  and  to  farm  let,  and  by  these  presents  doth 
demise,  grant,  and  to  farm  let,  to  the  said  Samuel  Dexter  and  his 
successors,  all  that  the  three  story  messuage  or  tenement,  erected 
and  built  on  part  of  lot  number  14  in  Square  number  75,  situate 

•  1  Cranch*8  Rep.  345.     1  Peter's  Cond.  Rep.  329. 
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on  the  Pennsylvania  avenue,  in  the  city  of  Washington  aforesaid, 
together  with  the  back  ground  and  improvements ;  running  from 
the  said  messuage  (fronting  26  feet)  in  parallel  lines  down  to  lot 
number  12,  on  said  square,  being  the  premises  next  adjoining  the 
messuage  or  tenement  now  in  the  occupation  of  Mr.  Jonathan 
Jackson,  with  the  improvements  and  appurtenances  thereto  be- 
longing, or  appertaining,  to  have  and  to  hold  the  said  demised 
premises  unto  him,  the  said  Samuel  Dexter  and  his  successors, 
from  the  day  of  the  date  hereof,  for  and  during,  and  unto  the  full 
end  and  term  of  eight  calendar  months  from  thence  next  ensuing 
and  fully  to  be  complete  and  ended.  And  the  said  Joseph  Hodg- 
son, for  himself,  his  heirs,  executors,  administrators  and  assigns, 
doth  hereby  covenant,  promise  and  agree,  to  and  with  the  said 
Samuel  Dexter  and  his  successors,  that  he,  the  said  Samuel  Dex- 
ter and  his  successors,  shall  and  may  peaceably  and  quietly  have, 
hold,  use,  occupy,  possess  and  enjoy  the  above  demised  premises 
for  and  during  the  term  granted  thereof,  without  the  let,  suit, 
trouble,  molestation  or  eviction  of  him,  the  said  Joseph  Hodgson, 
or  his  heirs  or  assigns,  or  of  any  other  person  or  persons  what- 
soever lawfully  claiming  or  to  claim  by,  from,  under,  or  in  trust 
for  him  or  them.  And  the  said  Samuel  Dexter,  for  himself  and 
his  successors,  doth  hereby  covenant,  promise  and  agree  to  and 
with  the  said  Joseph  Hodgson,  his  heirs  and  assigns,  that  he  the 
said  Samuel  Dexter  and  his  successors,  shall  and  will  at  all  times 
during  the  said  term,  keep,  or  cause  to  be  kept,  in  good  and  suffi- 
cient repair,  the  said  demised  premises,  inevitable  casualties  and 
ordinary  decay  excepted ;  and  the  same,  so  well  and  sufficiently 
kept  in  repair,  shall  and  will,  at  the  end  of  the  said  term,  yield 
and  surrender  up  to  him  the  said  Joseph  Hodgson,  his  heirs  and 
assigns.  In  witness  whereof  the  said  parties  have  hereunto 
interchangeably  set  their  hands  and  seals,  the  day  and  year  first 
above  written." 

Samuel  Dexter,  Seal. 
Joseph  Hodgson,  Seal. 

Signed,  sealed  and  delivered 
in  the  presence  of 

John  Goulding. 

S.  Lewis,  Jun. 

The  breaches  stated  in  the  declaration  were  two.     L  That 
the  defendant  did  not  during  eight  months  keep  the  premises  in 
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repair,  &c.,  and  hath  not  delivered  up  the  same  in  good  repair  at 
the  end  of  the  time.  2.  That  the  defendant  did  not  keep  the 
premises  in  repair,  inevitable  casualties  excepted ;  but  the  same 
were  destroyed  by  an  evitable  casualty,  to  wit,  fire,  which  was 
occasioned  and  took  place  from  negligence,  or  from  the  act  or 
acts  of  one  or  more  evil  disposed  persons. 

To  this  declaration  the  defendant  pleaded,  That  on  the  8th  of 

.    November,  1800,  the  premises,  against  the  will  and  without  the 

negligence  or  other  default  of  him  the  said  Dexter,  were  burned 

and  consumed  by  fire  from  some  cause  to  him  wholly  unknown. 

To  this  plea  the  plaintifi*  demurred,  and  the  defendant  joined 
in  the  same. 

The  defendant  also  pleaded,  ''that  on  the  15th  of  May,  1800, 
the  president  of  the  United  States,  for  the  time  then  being,  in 
pursuance  of  authority  given  to  him,  by  law,  did  order  and  direct 
the  various  offices  belonging  to  the  several  executive  depart- 
ments of  the  United  States,  of  which  the  department  of  war 
then  was  and  yet  is  one,  to  be  removed  to  the  city  of  Wash- 
ington on  the  Ist  day  of  June  then  next  ensuing ;  and  that  in 
obedience  to  the  same  order  and  direction,  the  various  offices  of 
the  department  of  war  aforesaid  were  removed  to  the  said  city 
of  Washington  on  the  said  first  day  of  June,  and  that  thereby  it 
became  proper  and  necessary,  that  a  suitable  building  should  be 
hired,  in  which  the  said  offices  of  the  said  department  of  war 
might  be  holden  and  kept,  and  for  this  purpose,  and  for  no  other 
purpose  whatever,  the  building  mentioned  in  the  indenture  afore- 
said, was,  by  the  said  indenture,  leased  to  the  said  Dexter;  and 
that,  at  the  time  of  executing  the  writing  aforesaid,  he  was  secre- 
tary of  the  department  of  war,  and  in  that  capacity  did  make 
and  execute  the  same,  and  that  before  the  expiration  of  the  said 
term  of  eight  calendar  months,  viz.,  on  the  1st  day  of  January, 
1801,  he  the  said  Dexter,  at  Washington  aforesaid,  resigned  the 
office  of  secretary  of  the  department  of  war,  and  from  and  after 
that  time,  ceased  to  hold  the  same  office,  and  until  this  time,  he 
hath  never  holden  the  same ;  and  further,  that  on  the  fiflh  day  of 
March,  in  the  year  last  mentioned,  Henry  Dearborn,  Esquire, 
was  there  duly  appointed  and  commissioned  as  secretary  of  the 
department  of  war,  and  then  and  there  accepted  of  the  same 
office,  and  hath  ever  since  held  the  same  ;  and  he,  the  said  Dear- 
bom,  now  is,  and  ever  since  his  acceptance  of  the  said  office  of 
secretary  of  war  as  aforesaid,  hath  been  the  lawful  successor  of 
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him,  the  said  Dexter,  in  the  said  office ;  and  this,  the  said  Dexter 
is  ready  to  verify,"  &c. 

The  plaintiff  replied,  "  protesting  that  the  said  Dexter  did  not, 
in  his  capacity  of  secretary  of  war,  sign,  seal,  execute  and  deli- 
ver, the  indenture  of  lease  aforesaid  exhibited,  yet,  by  way  of 
replication,  he  saith,  that  although  the  said  Dexter  ceased  to  be 
secretary  of  war  on  the  1st  day  of  January,  1801,  and  that  on 
the  5th  day  of  March,  in  the  same  year,  a  certain  Henry  Dear- 
bom  became  his  successor,  duly  appointed  secretary  of  the 
department  of  war,  and  still  remains  such,  yet  that  the  house 
and  premises,  in  the  lease  aforesaid  mentioned,  were  burnt  down 
and  consumed  by  fire  arising  from  within  the  same,  from  the 
negligence  or  default,  not  of  the  said  D6xter,  but  of  some  person 
unknown,  during  the  term  aforesaid,  viz.  on  the  8th  of  November, 
1800,  while  the  said  Dexter  was  secretary  of  war,  and  whilst  he 
had  possession  of  the  said  premises,  and  before  the  appointment 
of  the  said  Dearborn ;  and  that  neither  the  said  Dexter,  nor  any 
other  person,  hath,  during  the  continuance  of  the  said  lease,  or 
at  any  time,  built  up  and  repaired  the  said  premises ;  and  this, 
the  said  Hodgson  is  ready  to  verify,"  &c. 

To  this  replication  there  was  a  general  demurrer  and  joinder. 

The  defendant  also  pleaded,  "that  on  the  16th  day  of  May, 
1800,  the  president  of  the  United  States,  for  the  time  then  being, 
in  pursuance  of  authority  given  to  him  by  law,"  ordered  the  exe- 
cutive offices  to  be  removed  to  Washington,  &c.,  as  stated  in  the 
defendant's  plea,  "  and  that  it  became  proper  and  necessary  that 
a  suitable  building  should  be  hired,  in  which  the  several  offices 
of  the  department  of  war  aforesaid  might  be  holden  and  kept, 
and  that  for  these  purposes,  and  for  no  other  purpose  whatever," 
the  buildings,  &c.,  "  were  by  the  said  indenture  leased  to  the  said 
Dexter  by  the  said  Hodgson ;  and  that  at  the  time  when  the  swd 
Dexter  executed  the  indenture  aforesaid,  he  was  secretary  of  the 
said  department  of  war  ;  and  this  he  is  ready  to  verify,"  &c. 

To  this  plea  the  defendant  demurred  generally ;  and  the  plain- 
tiff joined  in  the  same. 

The  Circuit  Court  gave  judgment  for  the  defendant,  and  the 
plaintiff  prosecuted  this  writ  of  error. 

Mr.  Chief  Justice  Mabshall  delivered  the   opinion  of  the 
Court 
The  plaintiff  in  error  has  made  two  points. 
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1.  That  under  this  contract  the  defendant  was  bound  in  his 
private  capacity, 

2.  That  the  matter  pleaded  in  his  plea  did  not  show  the  casu- 
alty, by  which  the  buildings  were  destroyed,  to  have  been 
inevitable. 

This  Court  give  no  opinion  on  the  second  point,  being  unani- 
mous in  favor  of  the  defendant  on  the  first. 

It  appears,  from  the  pleadings,  that  Congress  had  passed  a  law 
authorizing  and  requiring  the  president  to  cause  the  public 
offices  to  be  removed  from  Philadelphia  to  Washington ;  in  pilr- 
suance  of  which  law,  instructions  by  the  President  were  given, 
and  the  offices  belonging  to  the  department  of  war  were  removed ; 
that  it  became  necessary  to  provide  a  war  office,  and  that  for  this 
purpose,  and  no  other,  the  agreement  was  entered  into  by  the 
defendant,  who  was  then  at  the  head  of  this  department.  During 
the  lease  the  building  was  consumed  by  fire. 

It  is  too  clear  to  be  controverted,  that  where  a  public  agent 
acts  in  the  line  of  his  duty  and  by  legal  authority,  his  contracts 
made  on  account  of  the  government  are  pubHc  and  not  personal. 

They  enure  to  the  benefit  of,  and  are  obligatory  on  the  go- 
vernment ;  not  the  officer. 

A  contrary  doctrine  would  be  productive  of  the  most  injurious 
consequences  to  the  public  as  well  as  to  individuals.  The  go- 
'  vemmentis  incapable  of  acting  otherwise  than  by  its  agents,  and 
no  prudent  man  would  consent  to  become  a  public  agent,  if  he 
should  be  made  personally  responsible  for  contracts  on  the  public 
account.  This  subject  was  very  fully  discussed  in  the  case  of 
Manbeath  v,  Haldimand,  cited  from  1  Term  Reports;  and  this 
Court  considers  the  principles  laid  down  in  that  case  as  conso- 
nant to  policy,  justice,  and  law. 

The  plaintiff  has  not  controverted  the  general  principle,  but 
has  insisted,  that,  in  this  case,  the  defendant  has,  by  the  terms  of 
his  contract,  bound  himself  personally. 

It  is  admitted  that  the  house  was  taken  on  account  of  the 
public,  in  pursuance  of  the  proper  authority ;  and  that  the  con- 
tract w^s  made  by  the  person  at  the  head  of  the  department,  for 
the  use  of  which  it  was  taken ;  nor  is  there  any  allegation,  nor 
is  there  any  reason  to  believe,  that  the  plaintiff  preferred  the 
private  responsibility  of  the  defendant  to  that  of  the  government; 
or  that  he  was  unwilling  to  contract  on  the  faith  of  govern- 
ment.   Under  these  circumstances,  the  intent  of  the  ofiicer  to 


6  AGENCY. 


Hodgwm  ««.  Dexter. 


bind  himself  personally  must  be  very  apparent  indeed  to  induce 
such  a  construction  of  the  contract. 

The  Court  can  perceive  no  such  intent.  On  the  contrary,  the 
contract  exhibits  every  appearance  of  being  made  with  a  view 
entirely  to  the  government. 

The  official  character  of  the  defendant  is  stated  in  the  descrip- 
tion of  the  parties.  This,  it  has  been  said,  might  be  occasioned 
by  a  willingness  in  the  defendant  to  describe  himself  by  the  high 
and  honorable  office  he  then  filled.  This,  imquestionably,  is  pos- 
sible, but  is  not  the  fair  construction  to  be  placed  on  this  part  of 
the  contract,  because  it  is  not  usual  for  gentlemen,  in  their  private 
concerns,  to  exhibit  themselves  in  their  official  character. 

The  tenement  is  let  to  "  the  said  Samuel  Dexter  and  his  suc- 
cessors ;"  an  expression  plainly  evidencing  that  it  was  not  for 
himself,  otherwise  than  as  secretary  of  war ;  and  that  the  lessor 
so  understood  the  contract.  It  is  also  evincive  of  the  correctness 
of  the  observation  of  the  defendant,  that  the  words, "  said  Samuel 
Dexter,"  refer  to  him  in  his  official  character,  as  described  in  the 
premises.  The  habendum  is  '*to  have  and  to  hold  the  said 
demised  premises  to  him,  the  said  Samuel  Dexter,  and  his  suc- 
cessors," &c.,  showing,  that  to  the  knowledge  of  the  lessor,  if 
Mr.  Dexter  should  go  out  of  office  the  next  day,  the  successor 
to  the  war  department  would  succeed  also  to  the  occupancy  of 
the  office. 

The  covenant  for  quiet  enjoyment  during  the  term  is  with  the 
said  Samuel  Dexter  and  his  successors,  and  is,  that  they,  as  well 
as  he,  shall  enjoy. 

The  covenant  on  the  part  of  Mr.  Dexter,  on  which  the  suit  is 
brought,  is  for  himself  and  his  successors. 

The  whole  face  of  the  agreement  then  manifests  very  clearly 
a  contract  made  entirely  on  public  account,  without  a  view  on 
the  part  of  either  the  lessor  or  lessee,  to  the  private  advantage 
or  responsibility  of  Mr.  Dexter. 

The  only  circumstance  which  could  excite  a  doubt  was  pro- 
duced by  the  technical  operation  of  the  seal.     This,  in  plain 
•  reason  and  common  sense,  can  make  no  difference  in  designating 
the  person  to  be  responsible  for  the  contract ;  and  so  it  has  been 
determined  in  Unwin  v.  Wolseley,  1  Term.  Rep.  674. 

The  Court  is  unanimously  and  clearly  of  opinion  that  this  con- 
tract was  entered  into  entirely  on  behalf  of  government  by  a 
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person  properly  authorized  to  make  it,  and  that  its  obligation  is 
on  the  government  only. 

Whatever  the  claims  of  the  plaintiff  may  be,  it  is  to  the  go- 
vernment, atid  not  to  the  defendant,  he  must  resort  to  have  them 
satisjfied. 

Judgment  affirmed  with  costs. 

The  principles  of  this  case  have  been  recognised  in  the  leading  States  of  the 
Union ;  New  York,  Virginia,  Massachus^ts,  Connecticut,  Maine,  Tennessee, 
&c.,  &c. 

Walker  vs.  Swartwont,  12  J.  Rep.  444.  Olney  vs,  Wickes,  18  J.  Rep.  122. 
Motts  vs.  Hicks,  1  Cow.  613. 

Brown  vs.  Austin,  1  Mass.  208.    Dawes  vs,  Jackson,  9  Mass.  Rep.  490. 

Syme  vs,  Butler,  1  Call.  105.    Tutt  vs,  Lewis,  3  Call.  233. 

Adams  vs,  Whillesley,  2  Conn.  Rep.  560. 

Stinchfield  vs.  Little,  1  Greenl.  231. 

Enloe  vs.  Hall,  1  Hump.  303. 


Hunt  vs,  Rousmanier's  Administrators.* 

Wiien  ^'Power  of  Attorney  will  or  will  not  be  revoked  by  the  death  of  the  Principal. 

RousMANiER,  the  intestate  of  the  defendants,  had  borrowed, 
before  his  death,  several  sums  of  money  from  the  plaintiff,  for 
which  he  gave  his  promissory  notes.  To  secure  their  payment, 
he  had  executed  and  delivered  to  the  plaintifi)  a  power  of  attor- 
ney, authorizing  him  to  make  and  execute  a  bill  of  sale  of  his, 
Rousmanier's,  interest  in  the  brig  Marcus,  then  on  a  voyage  at 
sea,  to  himself  or  to  any  other  person  he  should  think  proper ; 
and  in  case  of  the  loss  of  the  said  vessel,  or  her  freight,  to  col- 
lect for  his  own  use  all  moneys  which  would  become  due  on  a 
policy  by  which  the  vessel  and  her  freight  were  insured.  The 
instrument  purported  to  be  given  as  collateral  security  for  the 
payment  of  the  notes  which  have  been  mentioned,  and  contained 
a  proviso,  that  if  these  notes  were  paid  as  they  fell  due,  the  power 
should  cease  and  be  surrendered,  and  the  policy  returned ;  other- 

*  8  Wheat.  174,  5  Cond.  400.  Only  so  much  of  this  case  is  stated,  as  is  neces- 
sary to  the  understanding  of  the  points  considered  by  the  Court,  in  the  portion  of 
the  opinion  which  we  have  extracted. 
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wise  the  plaintiff  was  to  pay  himself  the  amount  thereof,  and  all 
expenses,  out  of  the  said  vessel,  and  restore  the  residue  to  the 
intestate.  The  intestate  died  insolvent,  and  upon  the  return  of 
the  vessel  mentioned  to  port,  the  plaintiff  took  possession  of  her, 
and  offered  her  for  sale.  The  administrators  forbade  the  sale, 
and  the  question  was,  as  to  the  right  of  the  plaintiff  to  proceed. 

The  counsel  for  Hunt  contended  that  the  power  of  attorney 
entitled  him  by  its  own  operation,  for  the  satisfaction  of  his 
debt,  to  the  interest  of  Rousmanier  in  the  vessel.  On  this  point, 
the  opinion  of  the  Court,  delivered  by  C.  J.  Marshall,  was  as 
follows: 

This  instrument  contains  no  words  of  conveyance  or  of  assign- 
ment, but  is  a  simple  power  to  sell  and  convey.  As  the  power 
of  one  man  to  act  for  another  depends  on  the  will  and  license 
of  that  other,  the  power  ceases  when  the  will,  or  this  permission, 
is  withdrawn.  The  general  rule,  therefore,  is,  that  a  letter  of 
attorney  may  at  any  time  be  revoked  by  the  party  who  makes 
it ;  and  is  revoked  by  his  death.  But  this  general  rule,  which 
results  from  the  nature  of  the  act,  has  sustained  some  modifica- 
tion. Where  a  letter  of  attorney  forms  a  part  of  a  contract, 
and  is  a  security  for  money,  or  for  the  performance  of  any  act 
which  is  deemed  valuable,  it  is  generally  made  irrevocable  in 
terms,  or  if  not  so,  is  deemed  irrevocable  in  law ;  2  Esp.,  N.  P. 
Rep.  565.  Although  a  letter  of  attorney  depends,  from  its 
nature,  on  the  will  of  the  person  making  it,  and  may  in  general 
be  recalled  at  his  will ;  yet  if  he  binds  himself  for  a  considera- 
tion, in  terms,  or  by  the  nature  of  his  contract,  not  to  change 
his  will,  the  law  will  not  permit  him  to  change  it.  Rousmanier, 
therefore,  could  not,  during  his  life,  by  any  act  of  his  own,  have 
revoked  this  letter  of  attorney.  But  does  it  retain  its  efficacy 
after  his  death?  We  think  it  does  not.  We  think  it  well  settled, 
that  a  power  of  attorney,  though  irrevocable  during  the  life  of 
the  party,  becomes  extinct  by  his  death. 

This  principle  is  asserted  in  Littleton  (sec.  66),  by  Lord  Coke, 
in  his  commentary  on  that  section  (52  b.),  and  in  Willes's  Re- 
ports (105  note,  and  565).  The  legal  reason  of  the  rule  is  a 
plain  one.  It  seems  founded  on  the  presumption,  that  the  substi- 
tute acts  by  virtue  of  the  authority  of  his  principal,  existing  at 
the  time  the  act  is  performed ;  and  on  the  manner  in  which  he 
must  execute  his  authority,  as  stated  in  Coombe's  case,  9  Co.  766. 
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In  that  case  it  was  resolved,  that  "  when  any  has  authority  as 
attorney  to  do  any  act,  he  ought  to  do  it  in  his  name  who  gave 
the  authority."  The  reason  of  this  resolution  is  obvious.  The 
title  can,  regularly,  pass  out  of  the  person  in  whom  it  is  vested, 
only  by  a  conveyance  in  his  own  name;  and  this  cannot  be 
executed  by  another  for  him,  when  it  could  not,  in  law,  be  exe- 
cuted by  himself.  A  conveyance  in  the  name  of  a  person  who 
was  dead  at  the  time,  would  be  a  manifest  absurdity. 

This  general  doctrine,  that  a  power  must  be  executed  in  the 
name  of  a  person  who  gives  it,  a  doctrine  founded  on  the  nature 
of  the  transaction,  is  most  usually  engrafted  in  the  power  itself. 
Its  usual  language  is,  that  the  substitute  shall  do  that  which  he 
is  empowered  to  do  in  the  name  of  his  principal.  He  is  put  in 
the  place  and  stead  of  his  principal,  and  is  to  act  in  his  name. 
This  accustomed  form  is  observed  in  the  instrument  under  con- 
sideration. Hunt  is  constituted  the  attorney,  and  is  authorized 
to  make,  and  execute,  a  regular  bill  of  sale  in  the  name  of  Rous- 
manier.  Now,  as  an  authority  must  be  pursued,  in  order  to 
make  the  act  of  the  substitute  the  act  of  the  principal,  it  is 
necessary  that  this  bill  of  sale  should  be  in  the  name  of  Rous- 
manier ;  and  it  would  be  a  gross  absurdity,  that  a  deed  should 
purport  to  be  executed  by  him,  even  by  attorney,  after  his 
death ;  for  the  attorney  is,  in  the  place  of  the  principal,  capable 
of  doing  that  alone  which  the  principal  might  do. 

This  general  rule,  that  a  power  ceases  with  the  life  of  the 
person  giving  it,  admits  of  one  exception.  If  a  power  be  cou- 
pled with  an  "  interest,"  it  survives  the  person  giving  it,  and  may 
be  executed  after  his  death. 

As  this  proposition  is  laid  down  too  positively  in  the  books  to 
be  controverted,  it  becomes  necessary  to  inquire  what  is  meant 
by  the  expression,  "  a  power  coupled  with  an  interest  ?"  Is  it 
an  interest  in  the  subject  on  which  the  power  is  to  be  exercised, 
or  is  it  an  interest  in  that  which  is  produced  by  the  exercise  of 
the  power  ?  We  hold  it  to  be  clear,  that  the  interest  which  can 
protect  a  power  after  the  death  of  a  person  who  creates  it,  must 
be  an  interest  in  the  thing  itself.  In  other  words,  the  power 
must  be  engrafted  on  an  estate  in  the  thing. 

The  words  themselves  would  seem  to  import  this  meaning. 
**  A  power  coupled  with  an  interest,"  is  a  power  which  accom- 
panies, or  is  connected  with,  an  interest.  The  power  and  the 
interest  are  united  in  the  same  person.    But  if  we  are  to  under- 
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stand  by  the  word  "  interest,"  an  interest  in  that  which  is  to  be 
produced  by  the  exercise  of  the  power,  then  they  are  never 
united.  The  power  to  produce  the  interest  must  be  exercised, 
and  by  its  exercise,  is  extinguished.  The  power  ceases  when 
the  interest  commences,  and  therefore,  cannot,  in  accurate  law 
language,  be  said  to  be  "  coupled"  with  it 

But  the  substantial  basis  of  the  opinion  of  the  court  on  this 
point,  is  found  in  the  legal  reason  of  the  principle.  The  interest 
or  title  in  the  thing  being  vested  in  the  person  who  gives  the 
power,  remains  in  him,  unless  it  be  conveyed  with  the  power, 
and  can  pass  out  of  him  only  by  a  regular  act  in  his  ovni  name. 
The  act  of  the  substitute,  therefore,  which  in  such  a  case  is  the 
act  of  the  principal,  to  be  legally  eiffectual,  must  be  in  his  name, 
must  be  such  an  act  as  the  principal  himself  would  be  capable 
of  performing,  and  which  would  be  valid  if  performed  by  him. 
Such  a  power  necessarily  ceases  with  the  life  of  the  person  mak* 
ing  it.  But  if  the  interest,  or  estate,  passes  with  the  power,  and 
vests  in  the  person  by  whom  the  power  is  to  be  exercised,  such 
person  acts  in  his  own  name.  The  estate,  being  in  him,  passes 
from  him  by  a  conveyance  in  his  own  name.  He  is  no  longer  a 
substitute,  acting  in  the  place  and  name  of  another,  but  is  a  prin- 
cipal acting  in  his  own  name,  in  pursuance  of  powers  which 
limit  his  estate.  The  legal  reason  which  limits  a  power  to  the 
life  of  the  person  giving  it,  exists  no  longer,  and  the  rule  ceases 
with  the  reason  on  which  it  is  founded.  The  intention  of  the 
instrument  may  be  effected  without  violating  any  legal  principle. 

This  idea  may  be  in  some  degree  illustrated  by  examples  of 
cases  in  which  the  law  is  clear,  and  which  are  incompatible  with 
any  other  exposition  of  the  term  "  power  coupled  with  an  inte- 
rest." If  the  word  "  interest,"  thus  used,  indicated  a  title  to  the 
proceeds  of  the  sale,  and  not  a  title  to  the  thing  to  be  sold,  then 
a  power  to  A  to  sell  for  his  own  benefit,  would  be  a  power 
coupled  with  an  interest ;  but  a  power  to  A  to  sell  for  the 
benefit  of  B,  would  be  a  naked  power,  which  could  be  executed 
only  in  the  life  of  the  person  who  gave  it.  Yet,  for  this  dis- 
tinction, no  legal  reason  can  be  assigned.  Nor  is  there  any 
reason  for  it  in  justice ;  for,  a  power  to  A,  to  sell  for  the  bene- 
fit of  B,  may  be  as  much  a  part  of  the  contract  on  which  B 
advances  his  money,  as  if  the  power  had  been  made  to  him- 
self. If  this  were  the  true  exposition  of  the  term,  then  a  power 
to  A  to  sell  for  th&  use  of  B,  inserted  in  a  conveyance  to  A, 
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of  the  thing  to  be  sold,  would  not  be  a  power  coupled  with  an 
interest,  and,  consequently,  could  not  be  exercised  after  the 
death  of  the  person  making  it ;  while  a  power  to  A  to  -sell 
and  pay  a  debt  to  himself,  though  not  accompanied  with  any 
conveyance  which  might  vest  the  title  in  him,  would  enable  him 
to  make  the  conveyance,  and  to  pass  a  title  not  in  him,  even 
after  the  vivifying  principle  of  the  power  had  become  extinct. 
But  every  day's  experience  teaches  us,  that  the  law  is  not  as 
the  first  case  put  would  suppose.  We  know,  that  a  power  to 
A  to  sell  for  the  benefit  of  B,  engrafted  on  an  estate  conveyed 
to  A,  may  be  exercised  at  any  time,  and  is  not  aiffected  by 
the  death  of  the  person  who  created  it.  It  is,  then,  a  power 
coupled  with  an  interest,  although  the  person  to  whom  it  is 
given  has  no  interest  in  its  exercise.  His  power  is  coupled 
with  an  interest  in  the  thing  which  enables  him  to  execute  it 
in  his  own  name,  and  is,  therefore,  not  dependent  on  the  life 
of  the  person  who  created  it. 

The  general  rule,  that  a  power  of  attorney,  though  irrevoca- 
ble by  the  party  during  his  life,  is  extinguished  by  his  death,  is 
not  afifected  by  the  circumstance,  that  testamentary  powers 
are  executed  after  the  death  of  the  testator.  The  law,  in  allow- 
ing a  testamentary  disposition  of  property,  not  only  permits  a 
will  to  be  considered  as  a  conveyance,  but  gives  it  an  opera* 
tion  which  is  not  allowed  to  deeds  which  have  their  effect 
during  the  life  of  the  person  who  executes  them.  An  estate 
given  by  will  may  take  effect  at  a  future  time  or  on  a  future  con- 
tingency, and,  in  the  meantime,  descends  to  the  heir.  The 
power  is,  necessarily,  to  be  executed  after  the  death  of  the  per- 
son who  makes  it,  and  cannot  exist  during  his  life.  It  is  the 
intention,  that  it  shall  be  executed  after  his  death.  The  con- 
veyance made  by  the  person  to  whom  it  is  given,  takes  effect  by 
virtue  of  the  will,  and  the  purchaser  holds  his  title  under  it. 
Every  case  of  a  power  given  in  a  will,  is  considered  in  a  court  of 
chancery  as  a  trust  for  the  benefit  of  the  person  for  whose  use 
the  power  is  made,  and  as  a  devise  or  bequest  to  that  person. 

It  is,  then,  deemed  perfectly  clear,  that  the  power  given  in 
this  case  is  a  naked  power,  not  coupled  with  an  interest,  which, 
though  irrevocable  by  Rousmanier  himself,  expired  on  his  death. 


The  English  and  American  cases  fully  recognise  the  doctrine,  that  a  power  of 
attorney,  conpled  with  an  interest,  is  irrevocable  by  the  grantor.    Bromley  ts. 
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Holland,  7  Yes.  28.    Gaussen  vs.  Morton,  10  Barn.  Si,  Cress.  731.    Raleigh 
vs.  Atkinson,  6  Mees.  &  Welb.  670.    Smyth  vs.  Craig,  3  Watt's  &  Ser.  24. 

But  the  researches  of  the  editor  have  not  brought  to  his  notice  any  English 
case,  in  which  the  effect  of  the  death  of  the  principal  upon  the  authority  of  the 
agent,  when  connected  with  an  interest  in  the  subject  of  the  agency,  is  consi- 
dered. That  the  student  may  more  fully  understand  the  principle  upon  which 
the  doatrine  is  founded,  and  the  limits  to  which  it  is  carried,  we  insert  a  portion 
of  the  opinion  delivered  by  Mr.  Justice  Story,  when  the  case  first  came  before 
him  in  the  Circuit  Court  of  the  United  States,  and  reported  in  2  Mason  C.  C. 
R.  244. 

'*  I  do  not  understand  the  terms,  ^  a  power  coupled  with  an  interest,'  exactly 
in  the  same  broad  sense  as  they  seem  to  be  understood  in  the  Argument  at  the 
bar.  The  case  of  Bergen  v.  Bennett,  1  Caines'  Cas.  in  Err.  1,  cited  at  the  bar, 
is  certainly  good  law,  and  it  will  illustrate  the  distinction  between  naked  powers 
and  powers  coupled  with  an  interest.  There  the  party  mortgaged  an  estate  as 
collateral  security,  and  gave  authority  to  the  grantee  to  sell  the  estate  abso- 
lutely. And  the  Court  held,  that  this  was  a  power  coupled  with  an  interest, 
and  that  the  grantee  might  well  sell  the  estate,  notwithstanding  the  death  of 
the  grantor.  But  if  he  did  sell,  in  whose  name  was  the  deed  to  be  made  ? 
Plainly,  not  in  the  name  of  the  grantor,  for  he  was  dead ;  but  in  the  name  of 
the  grantee,  as  his  own  act,  in  virtue  of  his  power,  and  as  having  an  interest 
in  the  estate  conveyed.  But  suppose,  instead  of  a  mortgage  of  the  estate, 
there  had  been  a  mere  power  of  attorney,  authorizing  the  party  to  sell  the  land, 
and  apply  the  proceeds  to  the  payment  of  the  debt,  for  which  such  power  was 
given  as  collateral  security,  there  the  power  would  not  be  coupled  with  any 
estate  in  the  land ;  but  would  be  a  mere  naked  power  to  sell,  and  could  not  be 
executed  after  the  death  of  the  grantor  of  the  power.  There  is  a  dif^rence 
between  a  power  coupled  with  an  interest  in  the  property  itself,  and  a  mere  in- 
terest or  benefit  in  the  execution  of  a  power.  If  a  man  authorize  one  as  his 
attorney,  to  sell  his  ship  and  apply  the  proceeds  to  the  pajrment  of  a  debt  due  to 
him,  the  latter  may  have  an  interest  that  the  power  should  be  executed ;  but 
the  power  is  not  coupled  with  any  interest  in  the  thing  conveyed.  It  would  be 
otherwise,  in  case  of  a  conditioiud  assignment  of  the  ship  to  one  as  c(^lateral 
security,  with  a  power  to  make  an  absolute  sale.  Mr.  Justice  Kent  lays  down 
the  distinction  in  very  exact  terms,  in  the  case  of  Bergen  vs.  Bennett  He  says, 
*  A  power  simply  collateral  and  without  any  interest,  or  a  naked  power,  is  when, 
to  a  mere  stranger,  authority  is  given  to  dispose  of  an  interest  in  which  he  had 
not  before,  nor  hath,  by  the  instrument  creating  the  power,  any  estate  whatso- 
ever. But  when  power  is  given  to  a  person,  who  derives  under  the  instrument 
creating  the  power,  or  otherwise,  a  present  or  future  interest  in  the  land,  it  is 
then  a  power  relating  to  the  land.'  A  power,  too,  may  be  a  naked  power,  and 
yet  may  be  executed,  nay,  by  its  very  terms,  must  be  executed  after  the  death  of 
the  party  creating  it  A  power  given  by  a  testator  in  his  will  to  his  executors, 
to  sell  his  estate  for  payment  of  debts,  is  a  naked  power ;  and  it  can  only  be 
executed  after  the  death  of  the  testator ;  and  sufth  execution  will  then  be  good, 
because  the  act  may  be  done  in  the  name  of  the  executors,  and  not  as  the  act 
of  the  testator.  But  a  devise  of  the  land  itself  to  the  executors  to  sell  for  a  like 
purpose,  is  a  power  coupled  with  an  interest,  for  they  have  an  interest  or  title 
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in  the  land  itwlf.  When,  therefore,  it  is  said  that  a  naked  power  is  extinguished 
by  the  death  of  the  person  creatmg  it,  the  kngnage  is  meant  to  be  confined  to 
those  cases  in  which,  as  in  the  case  now  before  the  court,  the  power  is  to  be 
executed  in  the  name  and  as  an  act  of  the  grantor,  and  not  of  the  grantee.  It 
is  not  applied  to  naked  powers  generally,  but  only  to  naked  powers  of  attorney. 
A  power  of  attorney  to  deliver  livery  of  seizin,  after  the  decease  of  the  feofier, 
is  for  this  reason  void.  In  my  judgment,  this  was  not  a  power  coupled  with  an 
interest  in  the  sense  of  the  law.  It  was  a  naked  power,  and,  as  such,  by  its  own 
terms  could  be  executed  only  in  the  name  of  Rousmanier,  and  therefore  be- 
came extinct  by  his  death." 


Bank  op  Washington  vs.  Triplett  &  Neale.* 
Liabilities  of  Banks,  acting  as  agents  for  the  collection  of  Commercial  Paper. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

This  is  a  writ  of  error,  to  a  judgment  of  the  United  States' 
Circuit  Court,  of  the  District  of  Columbi€^  for  the  county  of 
Alexandria. 

On  the  19th  June,  1817,  William  H.  Briscoe,  of  Alexandria, 
drew  a  bill  on  Peter  A.  Carnes,  of  Washington,  payable  four 
months  after  date,  to  the  order  of  Triplett  &  Neale.  The 
payees  of  the  bill  endorsed  it  in  blank,  and  delivered  it  to  the 
Cashier  of  the  Mechanics  Bank  of  Alexandria,  for  the  purpose 
of  being  transmitted,  through  the  said  bank,  to  a  bank  in  Wash- 
ington, for  collection. 

The  Cashier  of  the  Mechanics  Bank  of  Alexandria  endorsed 
the  bill,  to  the  order  of  the  Cashier  of  the  Bank  of  Washington, 
and  transmitted  it  to  him,  for  collection,  in  a  letter  of  the  19th 
of  July,  1817.     Neither  of  the  banks  had  any  interest  in  the  bill. 

The  bill  was  protested  for  non-payment ;  and  this  suit  was 
brought  by  Triplett  &  Neale  against  the  Bank  of  Washington, 
to  recover  its  amount.  The  decfaration  charges,  that  the  bank 
did  not  use  reasonable  diligence  to  collect  the  money  mentioned 
in  the  said  bill,  nor  take  the  necessary  measures  to  charge  the 
drawer ;  but  neglected  to  present  the  bill  either  for  acceptance, 
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or  payment;  and  to  have  the  same  protested;  whereby  the 
plaintiffs  have  lost  their  recourse  against  the  drawer. 

It  was  proved,  on  the  part  of  the  bank,  that  either  on  the  day 
the  bill  was  received,  or  the  succeeding  day,  one  of  its  officers 
called  with  the  bill,  at  the  house  of  the  said  Peter  A.  Games,  for 
the  purpose  of  presenting  it  for  acceptance,  and  was  told  that 
he  was  in  Baltimore.  He  called  again,  three  or  four  days  after- 
wards, for  the  same  purpose ;  and  was  again  told  that  he  was 
in  Baltimore.     These  answers  were  reported  to  the  Cashier. 

On  the  9th  of  October,  1817,  the  Cashier  of  the  Mechanics 
Bank  of  Alexandria  addressed  the  following  letter  to  the  Cash- 
ier of  the  Bank  of  Washington : — 
"  Dear  Sir, 

"  The  holder  of  the  draft  on  Peter  A.  Cames,  for  625  dollars 
34  cents,  desires  me  to  inform  you,  that  if  the  draft  is  not  paid, 
to  make  the  notary  send  a  notice  to  P.  A.  Cames,  Baltimore, 
and  likewise  to  W.  H.  Briscoe,  Leesburg,  provided  it  is  not  paid 
at  his  residence,  in  Washington."  On  the  13th  of  the  same 
month,  the  Cashier  of  the  Bank  of  Washington,  in  answer  to 
this  letter,  stated  that  the  bill  had  not  been  accepted,  because  the 
drawee  could  not  be  found ;  and  that  the  directions  given  in  the 
letter  of  the  9th  should  be  observed.  On  the  24th  of  October, 
the  fourth  day  after  that  expressed  on  the  face  of  the  bill,  as  the 
day  of  payment,  it  was  protested  for  non-payment,  and  returned, 
under  protest,  to  the  Mechanics  Bank  of  Alexandria.  Notice 
was  given  to  the  drawer,  who  has  refused  to  pay  the  same. 

On  the  trial,  the  counsel  for  the  defendant  moved  the  Court 
to  instruct  the  jury : — 

1st.  That  upon  this  evidence,  if  believed,  the  plaintiffs  are  not 
entitled  to  recover. 

2d.  That  the  plaintiffs  are  not  entitled  to  recover  for  any  loss 
of  recourse  against  Briscoe,  the  drawer  of  the  said  bill. 

3d.  That  the  failure  of  the  defendants  (after  having  called  at 
the  residence  of  the  drawee  of  the  said  bill  to  obtain  his  accept- 
ance, and  not  finding  him,  or  any  person  there  to  accept  it)  to 
notify  the  drawer  of  that  circumstance,  was  not  such  negligence, 
as  discharged  the  said  drawer  from  his  liability,  on  the  said  bill, 
and  entitles  the  plaintiffs  to  recover. 

4th.  That  if  they  believed,  from  the  evidence,  that  the  defend- 
ants conformed  to  their  former  usage  in  regard  to  such  bills  as 
the  one  in  question,  in  calling  on  the  drawee  for  acceptance  (the 
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said  drawee  being  from  home),  and  not  noting  the  same  as  dis- 
honored, and  giving  notice  thereof  to  the  parties,  on  the  said 
bill ;  then  their  failure  to  treat  the  said  bill  as  dishonored,  and 
to  give  notice  accordingly  of  non-acceptance,  did  not  discharge 
the  drawer  thereof  from  his  liability  to  the  plaintiffs. 

The  Court  refiised  to  give  either  of  these  instructions;  to 
which  refusal,  the  counsel  for  the  defendants  excepted ;  and  a 
verdict  and  judgment  were  rendered  for  the  plaintiifs. 

The  plaintiffs  in  error  insist,  that  the  Circuit  Court  ought  to 
have  given  the  instructions  first  asked,  because,  1st,  no  privity 
existed  between  the  real  holder  of  the  bill  and  the  Bank  of 
Washington.  That  bank  was  not  the  agent  of  Triplett  &  Neale, 
but  was  the  agent  of  the  Mechanics  Bank  of  Alexandria. 
Some  cases  have  been  cited,  to  show,  that  if  an  agent  employed 
to  transact  a  particular  business  engages  another  person  to  do 
it,  that  other  person  is  not  responsible  to  the  principal.  On  this 
point,  it  is  sufficient  to  say,  that  these  cases,  however  correctly 
they  may  have  been  decided,  are  inapplicable  to  the  case  at  bar. 
The  bill  was  not  delivered  to  the  Mechanics  Bank  of  Alexandria 
for  collection,  but  for  transmission  to  some  bank  in  Washington  to 
be  collected.  That  bank  would,  of  course,  become  the  agent  of 
the  holder.  By  trtmsmitting  the  bill,  as  directed,  the  Mechanics 
Bank  performed  its  duty,  and  the  whole  responsibility  of  collection 
devolved  on  the  bank  which  received  the  bill  for  that  purpose  ; 
the  Mechanics  Bank  was  the  mere  channel  through  which  Trip- 
lett &  Neale  transmitted  the  bill  to  the  Bank  of  Washington. 

The  deposit  of  a  bill  in  one  bank,  to  be  transmitted  for  col- 
lection to  another,  is  a  common  usage  of  great  public  conve- 
nience, the  effect  of  which  is  well  understood.  This  transaction 
was,  unquestionably,  of  that  character ;  and  there  is  no  reason 
for  suspecting  that  the  Bank  of  Washington  did  not  so  under- 
stand it  The  duty  of  that  bank  was  precisely  the  same,  who- 
ever might  be  the  owner  of  the  bill ;  and,  if  it  was  unwilling  to 
undertake  the  collection,  without  precise  information  on  the  sub- 
ject, that  duty  ought  to  have  been  declined.  The  custom  to 
endorse  a  bill  put  in  bank  for  collection,  is  universal ;  and  the 
Bank  of  Washington  had  no  more  reason  for  supposing  that 
Triplett  &  Neale  had  ceased  to  be  the  real  holders,  from  their 
endorsement,  than  for  supposing  that  the  Cashier  of  the  Bank  of 
Washington  had  become  the  real  holder,  by  the  endorsement  to 
them.    It  is  the  customary  proceeding,  for  collection,  in  such 
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cases ;  and  is  for  the  advantage  of  the  party  interested.  At 
any  rate,  the  letter  of  the  9th  of  October  disclosed  the  real  party 
entitled  to  the  money ;  and  the  answer  to  that  letter  assumes  the 
agency,  if  it  had  not  been  previously  assumed.  The  Court  is 
decidedly  of  opinion,  that  the  Bank  of  Washington,  by  receiving 
the  bill  for  collection,  and,  certainly,  by  its  letter  of  the  13th  of 
October,  became  the  agent  of  Triplett  &  Neale,  and  assumed  the 
responsibility  attached  to  that  character. 

The  first  prayer  of  the  defendants,  in  the  Circuit  Court,  being 
to  instruct  the  jury,  that,  upon  the  whole  evidence,  the  plaintiff 
ought  not  to  recover ;  if  it  might  properly  have  been  granted  in 
any  case  in  which  any  testimony  was  offered,  certainly  ought 
not  to  have  been  granted,  if  any  possible  construction  of  that 
testimony  would  support  the  action. 

The  liability  of  the  bank  for  the  bill  placed  in  its  hands  for 
collection  undoubtedly  depends  on  the  question,  whether  reason- 
able and  due  diligence  has  been  used,  in  the  performance  of  its 
duty.  To  maintain  the  charge  of  negligence,  the  counsel  for 
Triplett  &  Neale  have  alleged  the  failure  to  give  notice  of  the 
non-acceptance  of  the  bill,  and  the  failure  to  demand  payment  in 
proper  time.  The  counsel  for  the  bank  have  brought  the  first 
question  more  distinctly  into  view,  by  a  more  definite  instruction 
respecting  it,  which  was  afterwards  asked ;  and  its  consideration 
will  be  deferred,  until  that  prayer  shall  be  discussed ;  but  the 
first  must  be  disposed  of  under  the  general  prayer. 

Unquestionably,  by  failing  to  demand  payment  in  time,  the  bank 
would  make  the  bill  its  own,  and  would  become  liable  to  Triplett 
&  Neale  for  its  amount.     The  inquiry,  therefore,  is  into  the  fact. 

The  demand  was  made  on  the  fourth  day  after  that  mentioned 
on  the  face  of  the  bill,  as  the  day  of  payment. 

The  defendants  in  error  insist,  that,  if  the  bill  was  never  pre- 
sented for  acceptance,  payment  ought  to  have  been  demanded 
on  the  day  mentioned  on  its  face.  If  this  be  not  so,  then  it  ought 
to  have  been  demanded  on  the  third  day  afterwards,  which  is 
the  last  day  of  grace. 

The  allowance  of  days  of  grace  is  a  usage  which  pervades 
the  whole  commercial  world.  It  is  now  universally  understood 
to  enter  into  every  bill  or  note  of  a  mercantile  character,  and 
to  form  so  complete  a  part  of  the  contract,  that  the  bill  does  not 
become  due,  in  fact,  or  in  law,  on  the  day  mentioned  on  its  face 
but  on  the  last  day  of  grace.     A  denuind  of  payment,  previous 
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to  that  day,  will  not  authorize  a  protest,  or  charge  the  drawer 
of  the  bill. 

This  is  universally  admitted,  if  the  bill  has  been  accepted. 

If  it  has  been  noted  for  non-acceptance,  but  has  been  held  up, 
it  would  not  be  protested  for  non-payment  until  the  last  day  of 
grace.  Why  then  should  a  bill  never  presented  be  demanda- 
ble  at  an  earlier  day  than  if  it  had  been  accepted,  or  if  accept- 
ance had  been  refused?  Whatever  might  have  been  the  origi- 
nal motive  for  the  indulgence,  it  is  now  taken  into  consideration, 
both  by  the  drawer  and  payee  of  the  bill.  The  amount  is,  con- 
sequently, estimated  on  the  calculation  that  it  becomes  really 
due  on  the  last  day  of  grace.  Neither  party  can  foresee,  when 
the  bill  is  drawn,  whether  it  will  be  paid  or  not ;  nor,  if  it  be 
payable  after  date,  whether  it  will  be  presented  or  not. 
Their  calculation,  therefore,  as  to  the  day  when  it  becomes  really 
due,  and  is  to  be  paid,  is  independent  of  these  considerations. 
No  sufficient  reason  is  perceived  for  the  distinction. 

It  is,  however,  a  law  dependent  on  usage.  The  books  which 
treat  on  the  subject  concur  in  saying,  that  payment  must  be  de- 
manded when  the  bill  falls  due  ;  and  that  it  falls  due  on  the  last 
day  of  grace.  The  distinction  between  a  bill  which  has  and 
which  has  not  been  presented,  has  never  been  taken ;  and  it  is 
apparent  that  a  bill  is  never  drawn  with  a  view  to  this  distinc- 
tion. The  fact  that  the  question  has  never  been  made  is  a 
strong  argument  against  it.  The  point  has  never,  so  far  as  we 
can  find,  been  brought  directly  before  a  Court ;  and  we  have 
seen  only  one  case  in  which  it  has  been  even  incidentally  men- 
tioned. 

In  Anderton  vs.  Beck  &  Pearson,  16  East.  248,  a  bill  was 
drawn,  payable  two  months  after  date,  and  was  not  presented 
for  acceptance.  It  was  protested  for  non-payment,  and  a  suit 
was  brought  by  the  holder  against  the  drawer.  He  resisted  the 
demand,  and  the  opinion  of  the  Court  proceeds  on  the  admission 
that  the  bill  fell  due  on  the  last  day  of  grace.  .  This  case  con- 
sists, we  believe,  with  the  opinions  and  practice  of  commercial 
towns. 

But  if  a  bill,  payable  after  date,  and  not  presented  for  accept- 
ance, falls  due  on  the  same  day  as  if  it  had  been  accepted,  the 
defendants  in  error  insist  that  payment  ought  to  have  been  de- 
manded on  the  last  day  of  grace. 

It  was  proved  at  the  trial,  that  the  settled  uaagegfjJie  Bank 
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of  Washington,  at  that  time,  and  of  all  the  other  banks  in  Wash- 
ington and  Georgetown,  was  to  demand  payment  on  the  day 
succeeding  the  last  day  of  grace ;  and  this  usage,  so  far  as  it 
respects  notes  negotiable  in  a  particular  bank,  has  been  sanc- 
tioned by  the  decisions  of  this  Court.  Renner  vs,  the  Bank  of 
Columbia,  9  Wheat.  582,  was  a  suit  brought  in  a  Circuit  Court 
of  the  District  of  Columbia  against  the  endorser  of  a  promissory 
note,  which  had  been  negotiated  in  the  Bank  of  Columbia.  Pay- 
ment was  demanded,  and  the  note  protested  on  the  fourth  day 
after  that  mentioned  in  the  note  as  the  day  on  which  it  became 
payable.  This  was  proved  to  have  been  in  conformity  with  the 
custom  of  the  Bank ;  and  the  defendant  moved  the  Court  to  in- 
struct the  jury  that  the  demand  was  not  in  time,  and  that  the 
endorser  was  not  liable  for  the  note.  This  instruction  was 
refused,  and  the  defendant  brought  the  judgment  into  this  Court 
by  writ  of  error.  The  judgment,  on  great  deliberation,  was 
affirmed. 

In  this  case,  the  custom  of  the  Bank  was  known  to  the  par- 
ties to  the  note.  But  the  question  arose  afterwards  in  a  case  in 
which  the  custom  was  not  known  to  the  parties.  Mills  vs.  the 
Bank  of  the  United  States,  1 1  Wheat.  430,  was  a  suit  brought 
by  the  Bank  against  the  plaintiff  in  error,  and  others,  on  a  note 
endorsed  by  him,  and  negotiated  in  the  office  of  discount  and 
deposit  of  the  Bank  of  the  United  States,  which  was  protested 
for  non-payment  on  the  day  after  the  last  day  of  grace. 

It  was  proved  at  the  trial  that  this  was  according  to  the 
usage  of  that  Bank.  The  counsel  for  the  defendant  moved  the 
Court  to  instruct  the  jury  that  this  usage  could  not  bind  the  en- 
dorser, unless  he  had  personal  knowledge  of  it  at  the  time  he 
endorsed  the  note.  The  Court  refused  to  give  the  instruction, 
and  the  jury  found  a  verdict  for  the  Bank,  on  which  judgment 
was  rendered.  That  judgment  was  brought  before  this  Court, 
and  affirmed.  The  Court  said,  that  ^'  when  a  note  is  made  pay- 
able or  negotiable  at  a  Bank,  whose  invariable  usage  is  to  de- 
mand payment  and  give  notice  on  the  fourth  day  of  grace,  the 
parties  are  bound  by  that  usage,  whether  they  have  a  personal 
knowledge  of  it  or  not.*' 

In  the  case  of  such  a  note,  the  parties  are  presumed,  by  im- 
plication, to  agree  to  be  governed  by  the  usage  of  the  Bank 
at  which  they  have  chosen  to  make  the  security  itself  negotiable. 

These  cases  decide  that  under  consideration,  unless  there  be 
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a  distinction  between  a  bill  and  a  note  made  negotiable  in  a  par- 
ticular bank.  In  the  case  of  a  note  negotiable  in  a  particular 
bank,  the  parties  may  very  fairly  be  presumed  to  be  acquainted 
with  the  usage  of  that  bank.  As  the  decisions  which  have  been 
cited,  depend  upon  that  presumption,  it  will  become  necessary 
to  inquire,  how  far  the  same  presumption  may  be  justified  in 
the  case  of  a  bill  drawn  on  a  person  residing  in  a  place  where 
this  usage  is  established. 

If  a  promissory  note  were  made  in  the  city  of  Washington, 
payable  to  a  person  residing  in  the  same  place,  though  not  pur- 
porting to  be  payable  and  negotiable  in  bank,  it  would  very  pro- 
bably be  placed  in  a  bank  for  collection.  It  is  a  common  prac- 
tice, and  the  parties  would  contemplate  such  an  event  as  proba- 
ble, when  the  note  was  executed. 

The  same  reason  seems  to  exist  for  applying  the  usage  of  the 
bank  to  such  a  note,  as  to  one  expressly  made  payable  and  ne- 
gotiable in  bank.  Such  notes  are  frequently  discounted,  and 
certainly  the  person  who  discounts  them,  or  places  them  in  bank 
for  collection,  stands  in  precisely  the  same  relation  to  the  bank, 
as  respects  its  usage,  as  if  the  notes  purported  on  their  face  to  be 
negotiable  in  bank.  The  maker  of  a  negotiable  paper,  in  such 
a  case,  may  fairly  be  presumed  to  be  acquainted  with  the  cus- 
tomary law  which  governs  that  paper,  at  his  place  of  residence. 

In  the  case  at  bar,  however,  the  bill  was  drawn  at  Alexandria, 
on  a  person  residing  at  Washington.  Does  this  circumstance 
vary  the  law  of  the  case  1 

The  usage  by  which  questions  of  this  sort  are  governed  is 
different  in  different  places.  It  varies  from  three  to  thirty  days 
— and  the  usage  of  the  place  on  which  the  bill  is  drawn,  or  where 
payment  is  to  be  demanded,  uniformly  regulates  the  number  of 
days  of  grace  which  must  be  allowed.  This  bill  being  drawn 
on  a  person  residing  in  Washington,  and  being  protested  for 
non-payment  in  the  same  place,  is,  according  to  the  law  mer- 
chant, to  be  governed  by  the  usage  of  Washington.  Could  this 
be  questioned,  still  the  holder  of  the  bill  who  placed  it,  by  his 
agent,  in  the  Bank  of  Washington  for  collection,  who  has  made 
that  bank  his  agent  without  special  instructions,  submits  his  bill 
to  their  established  usage.  The  cases,  then,  which  have  been 
cited,  are  not  different  in  principle  from  this — and  payment  hav- 
ing been  demanded,  according  to  the  invariable  usage  of  the 
Bank,  was  demanded  in  time.    If,  then,  the  objections  to  the  con- 
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duct  of  the  Bank  were  confined  to  the  demand  of  payment,  and 
protest  for  non-payment,  the  iSrst  instruction  asked  by  the  de« 
fendants  in  the  Circuit  Court  ought  to  have  been  given.  But 
they  are  not  confined  to  the  demand  of  payment  and  to  the  pro- 
test for  non-payment.  They  extend  to  the  steps  taken  by  the 
Bank,  concerning  the  presentation  of  the  bill. 

The  second  instruction  asked  for,  is  in  terms  which  are  in 
some  degree  equivocal.  It  may  imply,  either  that  the  recourse 
against  the  drawer  of  the  bill  was  not  lost,  or  that  if  lost,  that 
circumstance  would  not  entitle  the  plaintiff  to  recover  against 
the  Ba^ik  ;  as  its  decision  is  not  essential  to  the  cause,  it  will  be 
passed  over. 

The  third  is  more  specific.  The  Court  is  asked  to  say,  that  the 
failure  of  the  Bank  to  give  notice  to  the  drawer,  that  the  drawee 
was  not  found  at  home  when  called  upon  to  accept  the  bill,  is 
not  such  negligence  as  discharged  the  drawer  from  his  liability, 
and  entitles  the  plaintiff  to  recover. 

The  question  suggested  by  this  prayer,  is  one  on  which  no  de- 
cision is  found  in  the  books.  It  depends  on  analogy,  so  far  as  it 
is  to  be  decided  by  adjudged  cases.  Such  a  bill  need  not  be  pre- 
sented ;  but  if  presented  and  acceptance  be  refused  it  is  dis- 
honored, and  notice  must  be  given.  Had  the  Bank  taken  no  step 
whatever  to  obtain  an  acceptance,  no  violation  of  duty  would, 
according  to  these  decisions,  have  been  committed.  Can  any 
unsuccessful  attempt  to  do  that  which  the  law  does  not  require, 
place  the  agent  in  the  same  situation  that  he  would  have  stood  in, 
had  the  drawee  been  found,  and  had  positively  refused  accept- 
ance ?  Absence  from  home,  with  a  failure  to  make  provision  for 
payment  when  a  bill  becomes  due,  is  a  failure  to  pay ;  but  ab- 
sence from  home  when  the  holder  of  a  bill  or  his  agent  offers  it 
for  acceptance,  is  in  no  respect  culpable.  Had  the  drawee  re- 
ceived advice  of  the  bill,  he  could  not  have  known  that  it  would 
be  presented  for  acceptance,  because  the  law  did  not  require  it, 
and  is  consequently  not  blamable  for  his  absence  when  the 
officers  of  the  Bank  came  to  present  it  for  acceptance.  Had  the 
bill,  under  such  circumstances,  been  protested  for  non-acceptance 
and  returned,  the  drawer  might  not  have  been  liable  for  it. 

The  bill,  then,  on  general  principles,  ought  not  to  have  been 
protested ;  and  the  absence  of  the  drawee  ought  not  to  be  con- 
sidered as  equivalent  to  his  refusal  to  accept.  It  might  have 
been  a  prudent  precaution  to  have  given  information  that  the 
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bill  was  not  accepted,  because  the  drawer  had  not  been  found, 
but  we  cannot  say  that  the  omis^on  would  subject  the  agent  to 
loss,  unless  such  was  the  special  usage  of  this  Bank. 

The  fourth  prayer  is  for  an  instruction  to  the  jury,  that,  if 
they  believe,  from  the  evidence,  that  the  defendants  conformed 
to  their  former  usage  in  regard^  to  such  bills,  in  calling  on  the 
drawee  for  acceptance  (the  said  drawee  being  from  home),  and 
not  noting  the  same  as  dishonored,  and  giving  notice  thereof  to 
the  parties  on  the  said  bill,  then,  their  failure  to  treat  the  said 
bill  as  dishonored,  and  to  give  notice  accordingly  of  non-accept- 
ance, did  not  discharge  the  drawer  thereof  from  his  liability  to 
the  plaintiff. 

The  Court  has  already  indicated  the  opinion,  that  this  omis- 
sion to  treat  the  bill  as  dishonored,  in  consequence  of  not  finding 
the  drawee  at  home,  if  the  usage  of  the  Bank  was  not  to  notice 
such  a  circumstance,  did  not  discharge  the  drawer ;  consequently, 
this  instruction  ought  to  have  been  given,  unless  it  should  be  sup- 
posed foreign  to  the  case  in  which  it  was  asked.  In  a  suit  brought 
by  the  holder  against  the  Bank,  the  Court  was  not  bound  to 
declare  the  law  as  between  the  holder  and  the  drawer,  unless 
the  liability  of  the  Bank  was  determined  by  the  liability  of  the 
drawer.  Although  in  the  general  the  one  question  depends  on 
the  other,  yet  it  may  not  be  universally  so.  The  Bank  was  the 
agent  of  the  holder,  not  of  the  drawer,  and  might  consequently 
so  act  as  to  discharge  the  drawer  without  becoming  liable  to 
its  principal.  In  this  case,  however,  as  the  agent  received  no 
specific  instructions,  but  was  left  to  act  according  to  the  law 
merchant,  a  course  of  proceeding  which  did  not  discharge  the 
drawer,  could  not  render  the  agent  liable  to  the  principal.  This 
prayer  was,  therefore,  essentially  the  same  with  that  which  pre- 
ceded it,  with  this  difference : — ^the  third  prays  an  instruction, 
whatever  might  be  the  usage  of  the  Bank ;  the  fourth  prays 
essentially  the  same  instruction,  provided  the  conduct  of  the 
Bank  conformed  to  its  usage.  This  instruction,  therefore,  ought 
to  have  been  given  as  prayed.  Upon  a  review  of  the  whole 
case,  the  Court  is  of  opinion,  that  if  the  Bank  acted  in  conformity 
with  its  established  usage  in  not  noting  the  bill  and  giving  notice 
thereof,  when  the  ineffectual  attempt  was  made  to  present  it  for 
acceptance*  this  action  could  not  be  supported.  With  respect  to 
this  usage  the  testimony  is  contradictory,  and  ought  to  have 
been  submitted  to  the  jury,  in  conformity  with  the  last  prayer 


22  AGENCY. 


Bank  of  Waahlngton  v$.  Trlplett  »c  NoUe. 


made  by  the  counsel  for  the  Bank.  The  Court  erred,  in  not  giv- 
ing this  instruction  as  prayed.  The  judgment,  therefore,  is  to 
be  reversed,  and  the  case  remanded  for  a  new  trial. 

The  first  question  raised  in  this  case,  as  to  whether  there  existed  such  a 
privity  of  contract  between  the  parties  as  would  support  the  action,  has  been 
more  recently  coneidered,  and  the  general  proposition  laid  down  by  Judge  Mar- 
shall affirmed  in  Wilson  Sl  Co.  vs.  Smith,  3  How,  763.  In  that  case,  a  bill, 
the  property  of  the  plaintiff,  was  transmitted  to  an  agent,  St.  John,  at  Augusta, 
for  collection,  and  by  him  transmitted  to  the  defendant,  at  Savannah,  where  the 
drawer  resided ;  no  consideration  being  paid  for  the  bill,  either  by  the  defendant 
or  St.  John.  Chief  Justice  Taney,  delivering  the  opinion  of  the  Court,  observes : 
"  According  to  the  usual  course  of  dealing  among  merchants,  the  transmission 
of  the  paper  to  St.  John  gave  him  an  implied  authority  to  send  it  for  coUection 
to  a  sub-agent  at  Savannah,  for  it  could  not  be  expected  by  the  plaintiff  that  St 
John  was  to  go  there  in  person,  either  to  procure  the  acceptance  of  the  bill  or 
to  receive  the  money,  nor  could  St.  John  have  so  understood  it.  So  &r,  there- 
fore, as  the  question  of  privity  is  considered,  the  case  before  us  is  precisely  the 
same  with  that  of  the  Bank  of  the  Metropolis  vs,  the  New  England  Bank,  1 
How,  234.  In  that  case,  the  bills  upon  which  the  money  had  been  received  by 
the  plaintiff  in  error,  were  the  property  of  the  New  England  Bank,  and  had 
been  placed  by  it  in  the  hands  of  the  Commonwealth  Bank  for  collection,  and 
were  transmitted  by  the  last  mentioned  bank  to  the  Bank  of  the  Metropolis  in 
Washington,  where,  the  bills  were  payable.  And,  upon  referring  to  the  case, 
it  will  be  seen  that  the  Court  entertained  no  doubt  of  the  right  of  the  New 
England  Bank  to  maintain  the  action  for  money  had  and  received  against  the 
Bank  of  the  Metropolis ;  and  the  difficulty  in  the  way  of  its  recovery  in  the 
action  was  not  a  want  of  privity,  but  arose  from  the  right  of  the  Bank  of  the 
Metropolis  to  retain,  under  the  circumstances  stated  in  the  case,  for  its  general 
balance  against  the  Commonwealth  Bank.  In  that  case,  as  in  the  present, 
the  agent  transmitting  the  paper  appeared,  by  the  endorsements  upon  it,  to  be 
the  real  owner,  and  the  party  to  whom  it  was  transmitted  had  no  notice  to  the 
contrary,  and  the  money  received  was  credited  to  the  Commonwealth  Bank. 
We  think  the  rule  very  clearly  established,  that  whenever,  by  express  agree- 
ment between  the  parties,  a  sub-agent  is  to  be  employed  by  the  agent  to  receive 
money  for  the  principal,  or  where  the  authority  to  do  so  may  fairly  be  implied 
from  the  usual  course  of  trade,  or  the  nature  of  the  transaction,  ^e  principal 
may  treat  the  sub-agent  as  his  agent,  and  when  he  has  received  the  money, 
may  recover  it  in  an  action  for  money  had  and  received." 

The  main  subject  may  be  considered,  first,  as  to  the  grounds,  and,  seconds 
as  to  the  extent  of  the  responsibility  of  the  bank. 

The  grounds  upon  which  the  responsibility  of  the  bank  undertaking  the 
collection  depends,  are  thus  stated  in  Smedes  vs.  Utica  Bank,  20  John  Rep. 
371.  "  It  will  be  conceded,  that  had  this  been  an  undertaking  by  an  indivi- 
dual, to  demand  payment,  and  give  notice,  it  would  be  a  nvdum  paclum,  unless 
something  more  appeared  than  is  disclosed  in  this  case :  for  no  benefit  could 
result  to  the  promissor,  in  performing  the  service,  and  paying  the  money  over 
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immediately  after  he  received  it ;  but  the  case  of  banking  institutions  is 
widely  difl&rent;  tbey  are  established  to  aid  the  conunerce  of  the  country,  by 
giving  fiicilities  to  the  moneyed  operations  of  the  community ;  and  on  the 
strength  of  credit,  to  enlarge  the  amount  of  actual  capital.  The  operations  of 
a  bank  principally  consist  in  loaning  money  and  discounting  notes,  which  are 
direct  and  inmiediate  sources  of  profit  Incident  to  the  business  of  a  bank  is 
the  receiving  of  notes  from  customers  for  collection ;  when  paid,  the  money 
is  placed  to  the  credit  of  the  depositor,  and  remains  in  bank  until  called  for. 
Where  business  of  this  kind  is  done  extensively,  it  is  evident  that  more  or 
less  of  the  money  collected  may  be  calculated  on  with  safety  to  remain  in  the 
vaults  of  the  bank.  In  some  instances,  the  money  may  be  immediately  with- 
drawn ;  in  others  it  will  remain  for  a  considerable  time :  and  there  is  no  doubt 
that  thus,  large  sums  frequently,  and  at  all  times  some  amount,  may  with 
entire  prudence  be  calculated  on. 

The  custom  of  receiving  notes  for  collection  is  not  founded  on  mere  cour^ 
tesy,  but  with  a  view  to  the  interests  of  the  institution,  and  it  is  a  source 
from  whence  profit  may,  and  does  arise.  It  is  no  answer  to  this  view  of  the 
subject  to  say,  that  banks  have  no  fees  or  peouniary  advantages  from  the  notes 
lodged  for  collection,  by  which  is  meant,  I  presume,  specific  compensation, 
it  is  enough  for  the  plaintif&  to  establish,  as  a  general  proposition,  that  the 
deposit  of  money  in  a  bank  is  beneficial.  This,  I  apprehend,  has  been  done, 
and  consequently  the  delivery  of  the  plaintiff's  note  for  collection,  when 
nothing  appears  that  either  party  knew  or  expected  that  the  money  would  not 
be  paid,  must  be  considered  as  an  act  not  imposing  a  burden ;  but  as  conferring 
a  benefit,  from  which  profit,  however  small,  might  arise.  This  act,  then,  was 
a  good  consideration  for  the  defendant's  promise,  and  removes  the  objection 
taken  on  that  ground.  It  is  not  necessary  to  show  that  profit  would  inevitably 
accrue  to  the  bank ;  it  is  enough  that  a  reasonable  expectation  exists  that  such 
will  be  the  result.— S.  P.  Bank  of  Utica  vs.  M'Cinster,  11  Wend.  473. 

And  in  6  Met.  13,  Mechanics  Bank  at  Baltimore  vs.  Merchants  Bank  at 
Boston,  where  the  transaction  occurred  between  banks  located  at  distant 
points,  C.  J.  Shaw  says :  **  The  benefit  which  the  collecting  bank  derives  from 
the  use  of  the  funds  whilst  in  its  custody,  and  the  profits  on  exchange,  are  a 
valuable  compensation  for  the  labor  and  expense  to  which  the  business  subjects 
it,  and  constitute  such  bank,  in  acting  for  others,  an  agent  for  reward." 

The  general  rule  as  to  the  extent  of  the  responsibility  was  laid  down  in 
Fabens  vs.  Mercantile  Bank,  23d  Pick.  330,  and  Mechanics  Bank  at  Baltimore 
ts.  Merchants'  Bank  at  Boston,  6  Mete.  13.  ^ 

Where  a  bank  receives  a  note  for  collection,  it  is  bound  to  use  reasonable 
skill  in  making  the  collection,  and  for  that  purpose  it  must  make  a  seasonable 
demand  on  the  proraissor,  and  in  case  of  dishonor  give  due  notice  to  the 
endorsers,  so  that  the  security  of  the  holder  shall  not  be  lost  or  essentially 
impaired  by  the  discharge  of  the  endorsers.  By  reasonable  skill  is  understood 
such  as  is  ordinarily  possessed  and  exercised  by  persons  of  common  capacity, 
engaged  in  the  same  business  or  emplojrment ;  aiid  by  ordinary  diligence  is  to 
be  understood  that  degree  of  diligence  which  persons  of  common  prudence 
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are  accustomed  to  use  about  their  own  afbire.  The  rule  in  reference  to  banks 
intrusted  with  the  collection  of  commercial  paper,  is  not  different  from  that 
which  applies  to  private  agents  or  factors.  But  in  the  case  of  Allen  vs. 
Suydam  &  Boyd,  20  Wend.  321,  the  Court  of  Errors  of  New  York  held  the 
agent  to  a  stricter  accountability  than  is  warranted  by  the  language  of  tht 
cases  cited  from  Massachusetts,  or  is  consistent  with  the  decision  of  C.  J. 
Marshall  in  Hamilton,  Donaldson  &  Co.  vs,  Cunningham,  2  Brock,  360. 

Two  interesting  questions  have  arisen  in  this  country  on  the  application  of 
these  general  principles.  The  first  is,  whether  the  collecting  bank  is  respon- 
sible for  the  neglect  of  a  notary,  whom  it  is  obliged  to  employ ;  and  the  second 
is,  whether  it  is  liable  for  an  injury  caused  by  a  mistake  in  a  doubtful  point  of 
law. 

On  the  first  question  there  is  a  conflict  among  the  authorities.  In  Pennsyl- 
vania, Connecticut,  Louisiana,  and  Mississippi,  it  has  been  held  that  the  bank 
was  not  responsible  for  anything  more  than  reasonable  care  and  skill  in  the 
selection  of  a  notary.  Such,  too,  was  the  opinion  of  Chancellor  Walworth  in 
the  case  of  Allen  vs,  the  Merchants  Bank,  22  Wend.  215,  and  the  intimation  of 
the  Court  in  the  Bank  of  Utica  vs.  Smedes,  20  Johns.  Rep.  371.  See  Belle- 
mire  vs.  Bank  of  the  United  States,  1  Miles,  173,  Hyde  &  Goodrich  vs.  Planters 
Bank  of  Mississippi,  17  Louisiana  Rep.  660,  Tieman  vs.  Commercial  Bank 
of  Natchez,  7  How.  Miss.  648,  East  Haddam  Bank  vs,  Scovill,  12  Conn.  303. 

But  in  Allen  vs.  The  Merchants  Bank,  22  Wend.  216,  the  Court  of  Er- 
rors of  New  York  lay  down  a  different  doctrine.  As  the  question  is  one  of 
great  practical  interest,  we  quote  a  portion  of  the  opinion  of  Senator  Verplanck, 
which  was  sustained  by  the  majority  of  the  Court 

"  What  then  is  the  ordinary  understanding,  contract,  or  agreement  of  a  bank 
with  one  of  its  dealers,  in  the  case  of  an  ordinary  deposit  of  a  domestic  note  or 
bill,  payable  in  the  same  town  received  for  collection  7  It  is  a  contract  made 
with  a  corporate  body  having  only  a  legal  existence,  and  governed  by  directors, 
who  can  act  only  by  officers  and  agents ;  or  if  it  be  with  a  private  banker,  he  too  is 
known  to  carry  on  his  business  by  clerks  and  agents.  The  contract  itself  is  to 
perform  certain  duties  necessary  for  the  collection  of  the  paper  and  the  security 
of  the  holder.  But  neither  legal  construction  nor  the  common  understanding 
of  men  of  business  can  regard  this  contract  (unless  there  be  some  express  un- 
derstanding to  that  eflect)  as  an  appointment  of  the  bank  as  an  attorney  or 
personal  representative  of  the  owner  of  the  paper,  authorized  to  select  <^er 
agents  for  the  purpose  of  collecting  the  note  and  nothing  more.  There  is  a 
wide  difference  made  as  well  by  positive  law  as  by  the  reason  of  the  thing 
itself,  between  a  contractor  undertaking  to  do  a  thing,  and  the  delegation  of  an 
agent  or  attorney  to  procure  the  doing  the  same  thing — ^between  a  contract  for 
building  a  house  (for  example),  and  the  appointment  of  an  overseer  or  superin- 
tendent, authorized  and  undertaking  to  act  for  the  principal,  in  having  a  house 
built  The  contractor  is  bound  to  answer  for  any  negligence  or  default  in  the 
performance  of  his  contract,  although  such  negligence  or  default  be  not  his 
own,  but  that  of  some  sub-contractor  or  under  workman.  Not  so  the  mere 
representative  agent,  who  discharges  his  whole  duty  if  he  acts  with  good  faith 
and  ordinary  diligence  in  the  selection  of  his  materials,  the  forming  his  con- 
tracts, and  the  choice  of  his  workmen.    Now  in  the  case  of  the  deposit  for 
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coUectioii  of  a  domestic  note  or  bill,  payable  in  the  same  town,  no  one  can  ima- 
gine that  this,  instead  of  being  a  contract  with  the  bank  to  use  the  proper  means 
for  collecting  the  paper,  is  a  mere  delegation  of  power  to  act  as  an  attorney 
for  that  purpose.  If  this  were  so,  and  it  should  happen  that  by  the  fraud,  the 
garelessness,  or  the  ignorance  of  a  clerk  or  teller,  the  only  responsible  parties 
were  discharged,  or  the  note  itself  lost  or  destroyed,  it  would  be  a  sufficient  de- 
fence for  the  bank  if  it  could  show  that  the  directors  had  employed  ordinary 
care  and  caution  in  selecting  their  officers ;  or  any  similar  defence  which  would 
be  good  in  the  mouth  of  an  attorney  in  feet,  or  a  steward  acting  in  good  faith 
for  his  principal  who  had  been  defrauded  in  any  transaction.  If  such  were  the 
understanding  of  this  bu^ness,  and  the  merchant  had  to  look  to  the  responsi- 
bility of  the  teller  or  a  clerk  through  whose  hands  his  paper  may  pass,  and  not 
to  that  of  the  bank  which  employs  them,  few  deposits  for  collection  would  be 
made,  and  it  would  soon  be  found  expedient  to  deal  only  with  banks  or  bankers 
who  would  guarantee  their  officers.  But  the  natural  and  general  understand- 
ing of  men  of  business  is  surely  not  this ;  it  is  that  of  an  implied  agreement  with 
the  bank  itself,  of  whose  officers  and  agents  they  have  no  knowledge,  and  with 
whom  they  have  no  privity  of  contract. 

'*  The  decisions  of  our  own  courts,  above  cited,  call  this  transaction  a  contract, 
and  treat  it  as  such.  Then  the  law  is  clear,  that  by  the  employment  of  under 
agents  or  servants,  for  his  own  convenience,  or  to  perform  part  of  what  he  has 
contracted  to  do,  the  employer  becomes  civilly  responsible  to  those  with  whom 
he  contracts  or  deals  in  his  business.  The  general  principle  of  Lord  Holt  has 
always  been  cited  with  approbation,  though  the  correctness  of  its  application  to 
a  political  office  was  denied,  that '  where  a  trust  is  put  in  one  person,  and  he 
whose  interest  is  intrusted  is  damnified  by  the  neglect  of  such  as  that  person 
employs  in  the  discharge  of  that  trust,  he  shall  answer  to  the  person  damnified.' 
13  Modem  R.  490.  The  same  doctrine  is  thus  summed  up  by  Judge  Story, 
from  a  long  succession  of  authorities :  *  It  is  a  general  doctrine  of  law,  that  the 
principal  is  held  liable  to  third  persons  in  a  civil  suit,  for  the  frauds,  deceits, 
misrepresentations,  torts,  negligences  and  other  malfeasances,  or  misfeasances, 
and  omissions  of  duty  of  his  agent  in  the  coarse  of  his  employment,  although 
the  principal  did  not  authorize  or  justify,  or  indeed  know  of  such  misconduct,  or 
even  if  he  forbade  them,  or  disapproved  of  them.'  Story  on  Agency,  ch.  17, 
}  462,  and  authorities  cited  in  note  8.  *  The  maxim  is,'  says  Lord  Kenyon, 
*RB9pondeat  superior — ^The  principals  are  respoxisible  for  the  acts  of  the  ser- 
vants in  those  things  that  respect  their  duty  under  them,  though  not  answerable 
for  things  that  do  not  respect  their  duty.'  8  T.  R.  631.  This  rule  sums  up 
the  doctrine  with  great  force,  clearness,  and  precision.  Thus  the  carrier  is  liable 
for  the  negligence  of  his  agent,  by  which  goods  committed  to  his  care  are 
damaged.  So  the  ship  owner  is  liable  to  the  shipper  for  damages  caused  by 
reason  of  the  neglect  or  misconduct  of  the  master  or  mate.  *  This  liability,' 
says  Judge  Story,  <  extends  not  only  to  the  injuries  and  wrongs  of  the  agent 
immediately  employed  in  a  particular  business  (as  in  this  case  to  the  Merchants 
Bank  itself),  but  also  to  the  injuries  and  wrongs  done  by  others  who  are  em- 
ployed by  that  agent  under  him,  or  unik  whom  he  contracts  for  the  performance 
of  the  business ;  for  the  liability  reaches  through  all  the  stages  of  the  service.' 
Story  on  Agency,  \  464,  and  cases  there  cited  in  note.    It  is  this  distinction,  on 
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which  I  have  already  insisted  as  founded  in  the  reason  of  contracts,  between  the 
undertaking  to  perform  anything,  and  the  mere  receiving  a  delegation  of  author- 
ity to  act  for  another,  which  reconciles  many  decisions  evidently  equally  just 
in  themselves,  but  apparently  clashing  in  words  and  conflicting  in  autiiority.  I 
include  among  these,  in  addition  to  the  class  of  cases  already  cited  or  referred 
to,  those  in  which  persons  dealing  or  contracting  with  an  agent  or  contractor, 
and  trusting  to  his  credit,  have  endeavored  to  charge  his  principal,  with  whom, 
however,  they  themselves  had  no  privity ;  see,  for  instance,  the  two  cases  in 
6  Taunton,  147, 148.  If  it  be  not  a  mere  representative  agency,  but  a  contract 
or  undertaking  to  do  the  business,  the  original  principal  is  answerable ;  and  for 
the  same  reason  he  is  to  look  to  the  immediate  contractor  with  himself,  and  not 
to  the  inferior  and  distant  under  contractors  or  agents,  for  faults  injurious  to  his 
own  interests. 

^  Such  then  being  the  general  law,  the  bank,  in  undertaking  to  collect  negoti* 
able  paper,  is  answerable  for  the  neglect  of  its  ordinary  agents.  Is  there  any- 
thing in  the  mere  fiict  of  the  paper  being  payable  in  another  city,  and  therefore 
requiring  the  aid  of  other  agents,  sufficient  to  take  that  case  out  of  the  genetal 
rule  ?  I  mean  irrespectively  of  any  agreement  or  implied  understanding  sis  to 
the  matter.  The  Chief  Justice,  in  delivering  the  opinion  of  the  Supreme 
Court,  holds  that  there  is,  and  says :  '  A  note  or  bill  left  at  a  bank,  and  received 
for  the  purpose  of  being  sent  to  some  distant  place  for  collection,  would  seem  to 
imply,  upon  a  reasonable  construction,  no  other  agreement  than  that  it  should  be 
forwarded  with  due  diligence  to  some  competent  agent,  to  do  what  should  be 
necessary  in  the  premises.  The  language  and  acts  of  the  parties  fairly  import  so 
much,  but  nothing  beyond  it.  The  person  having  the  note  is  aware  that  the  bank 
cannot  personally  attend  to  the  collection,  and  that  it  must  therefore  be  sent  to 
some  distant  and  foreign  agent.'  This  seems  to  me  to  assume  the  very  question 
in  dispute.  In  a  deposit  of  a  note  for  collection,  payable  in  the  same  place,  the 
holder  is  equally  aware  that  the  bank  cannot  personally  attend  to  the  collection, 
and  its  management  must  be  left  to  some  one  or  more  competent  agents.  But 
he  makes  an  implied  contract  with  the  bank  that  the  proper  and  expedient 
means  shall  be  used  to  collect  his  note.  So  he  does  as  to  a  foreign  debt ;  and 
in  each  case  he  alike  presumes  that  proper  agents  will  be  employed.  In 
neither  case  has  he  any  knowledge  of  the  agents,  or  privity  with  them.  I  can 
perceive  no  reason  for  liability  or  exemption  from  liability  in  either  case,  which 
does  not  equally  apply  to  the  other.  Th$  bank,  if  its  officers  think  fit,  and  the 
dealer  will  consent,  may  vary  that  liability  in  either  case.  It  may  receive  the 
paper  only  for  transmission  to  its  correspondents.  That  would  form  a  new 
and  difierent  contract,  and  would  limit  the  responsibility  to  good  faith  and  due 
discretion  in  the  choice  of  an  agent  But  if  Uiis  be  not  done,  or  unless  there 
be  some  implied  understanding  on  the  subject,  I  see  no  difference  between  the 
responsibility  assumed  in  the  undertaking  to  coUect  foreign  bills,  and  that  for 
collecting  domestic  paper  payable  at  home.  It  is  assumed  in  the  same  man- 
ner, in  the  same  words,  and  on  the  same  consideration.  If  the  reasoning  of 
the  Supreme  Court  be  correct,  I  cannot  perceive  how,  either  in  the  case  of 
domestic  collection,  or  in  any  other  case,  the  principal  is  to  be  made  liable  for  the 
de&ult  of  his  own  agent,  if  from  the  nature  of  the  business  it  was  evident  that 
some  under  agent  must  be  employed,  and  that  the  principal  could  not  do  the  busi- 
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nesB  without  aid.  On  this  principle  the  ship  owner  would  not  be  answerable  for 
the  negligence  of  the  captain,  whom  all  the  world  knows  he  must  employ.  The 
master  mechanic,  who  must  (as  those  who  contract  with  him  are  well  aware) 
employ  sub-contractors,  journeymen,  and  laborers,  would  no  longer  be  liable  for 
their  n^ligence  in  the  work  he  contracts  to  have  executed.  The  same  reason- 
ing which  would  here  make  the  New  York  bank  merely  an  agent  *to  select  other 
agents  abroad  for  the  party,  to  become  his  agents  in  the  collection,'  would  equally 
make  the  ship  owner  and  the  contracting  builder  mere  agents  to  select  masters, 
mates,  journeymen,  and  laborers  for  those  with  whom  they  deal.  If  it  be '  unrea^ 
sonable'to  suppose,  as  the  Chief  Justice  holds,  that  the  bank  assumed  'to 
become  responsible  for  the  fidelity  of  agents  abroad,*  who,  *  all  parties  knew  must 
intervene  before  the  collection,'  and  when  the  plaintiff  <  knew  that  others  must 
be  trusted,'  it  must  be  quite  as  unreasonable  in  the  case  of  domestic  collections, 
and  of  all  other  transactions,  where  the  parties  knew  that  *  agents  must  inter- 
vene and  others  be  trusted.'  But  in  all  these  cases,  the  parties  are  not  govern- 
ed by  the  mere  rule  of  personal  representative  agency,  but  are  subject  to  the 
resp<»)sibilitie8  imposed  by  the  law  of  commercial  contracts,  of  bailment  or  of 
shipping.  In  all  these  cases,  we  are  not  to  look  to  the  necessity  of  the  em- 
plojrment  of  distant  or  under-agents.  We  are  to  look  to  the  contract  itself. 
L^em  emm  contractus  dot.  We  are  to  look  whether  the  cojitract  be  only  for 
the  immediate  services  of  the  agent,  and  his  acting  faithfully  as  the  repre- 
sentative of  his  principal,  doing  for  him,  in  the  business  confided  to  his  care* 
what  the  principal  is  not  able  or  filing  to  do  for  himself,  or  whether  the 
contract  looks  mainly  to  the  thing  itself  to  be  done,  and  the  undertaking  be  for 
the  due  use  of  all  the  proper  means  for  its  performance.  In  the  one  case,  the 
responsibility  ceases  with  the  limits  of  the  personal  services  undertaken ;  in 
the  other,  it  extends  to  cover  all  the  necessary  and  proper  means  for  the 
accomplishment  of  the  object,  by  whomsoever  used  or  employed. 

^  Again :  it  is  not  true,  in  the  usual  and  well-known  course  of  trade,  that 
there  is  no  other  agreement  implied  than  that  deposited  paper  payable  abroad 
shall  be  forwarded  with  due  diligence,  or,  as  Judge  Oakley  charged,  that  '  the 
banks  are  only  bound  to  transmit  such  paper  in  due  form  and  in  due  time.' 
By  the  known  ordinary  usage  of  business,  unless  when  altered  by  some 
special  agreement  or  usage,  the  banks  undertake  something  more  than  this. 
This  the  holders  of  paper  could  do  for  themselves.  But  the  banks  also  under- 
take to  receive  and  pay  the  funds  here,  when  collected  elsewhere.  The  foreign 
bank  does  not  know  the  owner  of  the  bill  so  as  to  open  an  account  with  him, 
and  to  authorize  him  to  draw  upon  his  funds  when  collected.  They  know 
only  the  bank  from  which  the  paper  was  received,  and  that  bank  has  at  least 
undertaken  to  manage  the  business  of  exchange  between  the  places.  On  what 
ground,  then,  is  the  bank  receiving  for  collection,  to  be  answerable  only  for  the 
first  and  last  stages  of  the  transaction,  and  to  be  discharged  from  any  liability 
as  to  all  intermediate  steps  ?" 

The  Court,  in  their  judgment,  declare  the  law  to  be,  that  in  the  absence  of 
any  express  contract,  a  bank  in  New  York,  receiving  for  collection  a  bill  of 
exchange  drawn  there  upon  a  person  in  another  State,  is  liable  for  any 
neglect  of  duty  occurring  in  its  collection,  whether  arising  from  the  de&ult  of 
its  officers  at  home,  or  its  correspondents  abroad,  or  of  agents  employed  by  such 
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correspondeDto ;  and  that  the  neglect  of  a  notary,  who  ib  a 
pnUic  officer,  does  not  vary  the  role.  The  same  role  has  also  been  settled  in 
South  Carolina,  as  New  York :  Thompson  vs.  the  Bank  of  the  Stale  of  Sonth 
Carolina,  3  Hill's  S.  C.  R.  77. 

The  other  question  arose  in  the  case  which  we  have  before  cited  from  6 
Metcalf.  A  post  note,  issued  by  the  Franklin  Bank  at  Boston,  had  been  sent 
to  the  Merchants  Bank  of  the  same  city  for  collection.  It  had  been  the  prac- 
tice of  the  Franklin  Bank,  so  long  as  it  remained  solvent,  to  pay  such  notes  at 
their  maturity,  without  days  of  grace.  The  question  as  to  the  right  to  days 
of  grace  had  not  been  raised,  and  the  defendants,  under  an  impression  that  the 
nsual  practice  was  valid  and  proper,  presented  the  note  in  question  at  mata- 
rity,  and  on  its  being  dishonored,  gave  notice  thereof  to  the  endorsers,  whereby 
they  were  discharged,  the  bank  being  afterwards  held  to  be  entitled  to  grace. 
The  Supreme  Court  of  Massachusetts  decided  that  under  the  circumstances, 
the  point  of  law  being  doubtful  and  unsettled,  the  Merchants  Bank  was  not 
responsible.  The  following  general  remarks  state  the  principles  upon  which 
the  judgment  of  the  Court  was  founded. 

^  In  general,  the  rules  of  law  in  relation  to  the  presentment  of  bills  of  ex- 
change and  promissory  notes  for  payment,  and  for  giving  notice  to  endorsers, 
are  so  plain  and  simple,  so  well  known  by  notaries  public,  cashiers  of  banks, 
attorneys,  and  brokers,  that  any  fiulure  to  comply  with  them  by  any  agent, 
acting  in  behalf  of  another,  would  carry  with  it  such  proof  of  either  want  of 
skill,  or  want  of  ordinary  diligence,  as  to  render  him  liable  to  his  principal. 
It  is,  therefore,  often  laid  down  in  general  terms,  that  when  the  holder  of  a 
bill  or  note  has  lost  his  remedy  by  these  means,  against  a  responsible  party, 
and  thereby  sustained  the  damage,  be  has  his  remedy  against  his  agent  But 
the  specific  question  to  be  considered  is  whether  an  agent  in  all  cases  is  bound 
to  know  the  rules  of  law,  and  conform  to  them,  at  his  peril,  in  the  transaction 
of  bis  employer's  business,  although  the  course  of  proceedings  may  depend 
upon  statute  provisions,  so  recentiy  passed  as  not  to  be  generally  known,  or  de- 
cisions of  those  courts  whose  judgments  are  usually  regarded  as  precedents  and 
rules  of  practice,  either  not  promulgated  at  the  time,  or  so  recentiy  given  as  not 
to  be  generally  known  among  business  men.  It  is  undoubtedly  a  Salutary  maxim 
that  every  man  is  bound  to  know  the  law,  and  that  ignorance  of  the  law  ex- 
cuseth  no  one ;  yet  these  maxims  must  be  confined  to  the  cases  for  which  they 
were  adopted.  In  the  criminal  law,  a  man  is  estopped  from  setting  up  his 
ignorance  of  the  law  as  an  excuse  for  its  violation,  because  it  is  his 
duty  to  inform  himself.  So,  in  regard  to  his  own  rights,  in  dealings  with 
others,  he  must,  at  his  peril,  ascertain  his  legal  rights,  and  must  be  presumed 
to  act  in  conformity  to  them  ;  otherwise,  there  would  be  no  safety  for  others 
in  dealing  with  them.  But  the  maxim  has  no  application  to  the  duties  of  those 
from  whom  ordinary  skill  only  is  required.  Reasonable  skill  and  knowledge  only 
are  demanded  in  every  other  branch  of  science ;  why  should  absolute  knowledge 
and  consummate  skill  be  required  in  a  department  where  it  is  often  impossible 
to  know  the  law,  in  its  application  to  a  particular  state  of  facts,  until  it  has 
been  authoritatively  declared  ?  Take,  for  instance,  on  this  very  point  as  to 
the  legal  mode  of  demanding  payment  of  a  bill  of  exchange,  the  case  of  Rowe 
vs.  Young,  2  Brod.  and  Bing.  166,  and  2  Bligh.  391,  decided  in  the  House  of  Lords 
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in  1820.  It  was  the  case  of  a  bill  of  exchange,  payable  at  a  certain  day,  drawn 
generally  on  A.  B.,  and  by  him  accepted,  payable  at  the  house  of  a  banker, 
specially  designated  by  the  acceptance.  The  question  was,  whether  it  was 
necessary  to  aver  and  prove,  in  order  to  maintain  an  action  against  the  acceptor 
that  payment  had  been  demanded  at  the  banker's,  at  the  maturity  of  the  accept- 
ance. The  Court  of  King's  Bench  had  decided  the  question  one  way,  and  the 
Court  of  Conmion  Pleas  the  other,  and  in  the  House  of  Lords,  on  a  reference  to 
the  twelve  judges,  there  was  great  diversity  of  opinions,  and  most  of  the  judges 
stated  the  grounds  of  their,  respective  opinions  at  great  length.  It  was  ulti- 
mately held  that  it  must  be  averred  and  proved  that  it  was  demanded  at  the 
house  of  the  banker  designated  in  the  acceptance.  Now  suppose,  before  that 
decision,  a  banker  in  London  had  received  from  bis  correspondent  in  the  coun« 
try  such  an  acceptance,  and  following  a  series  of  decisions  in  the  Court  of 
King's  Bench,  had  presented  it,  at  maturity,  not  at  the  house  of  the  banker, 
but  to  the  acceptor  personally  at  another  place ;  but  before  any  recovery  had  on 
the  bill,  this  decision  of  the  Hoase  of  Lords  had  occurred ;  would  it  be  reason- 
able to  hold  such  an  agent  personally  responsible  for  the  knowledge  of  so 
doubtful  a  point  of  law  ?  If  it  would,  it  would  be  holding  him  for  a  degree  of 
skill,  greatly  beyond  that  required  by  the  general  rule.  But  after  such  a  deci- 
sion, a  decision  of  so  much  importance,  that  it  would  be  likely  to  be  soon 
known  to  men  conversant  with  that  branch  of  business,  it  would  not  be  unrea- 
sonable to  hold,  that  not  to  be  acquainted  with  it,  or  not  acting  conformably  to 
it,  would  be  negligence  or  ignorance,  rendering  such  an  agent  liable." 


Elliott  vs,  Swartwout.* 

Liability  of  a  public  agent  who  has  paid  over  to  the  government,  money  im- 
properly collected. 

This  was  an  actioii  of  assumpsit,  to  recover  from  the  de- 
fendant the  sum  of  three  thousand  one  hundred  dollars  and 
seventy-eight  cents,  received  by  him  for  duties,  as  collector  of 
the  port  of  New  York,  on  an  importation  of  worsted  shawls 
with  cotton  borders.  Among  other  points  in  the  cause,  the 
judges  of  the  Circuit  Court  were  divided  in  opinion  upon  the 
two  following  questions  of  general  interest. 

1.  Whether  the  collector  is  personally  liable  in  an  action  to 
recover  back  an  excess  of  duties  paid  to  him  as  collector,  and 

•  10  Peters,  137. 
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by  him  in  the  regular  or  ordinary  course  of  his  duty  paid  into 
the  treasury  of  the  United  States ;  he,  the  collector,  acting  in 
good  faith,  and  under  instructions  from  the  treasury  depart- 
ment; and  no  protest  being  made  at  the  time  of  payment,  or 
notice  not  to  pay  the  money  over,  or  intention  to  sue  to  recover 
back  the  amount  given  him. 

2.  Whether  the  collector  is  personally  liable  in  an  action  to 
recover  back  an  excess  of  duties  paid  to  him  as  collector,  and 
by  him  paid  over  in  the  regular  and  ordinary  course  of  his  duty 
into  the  treasury  of  the  United  States  ;  he,  the  collector,  acting 
in  good  faith,  and  under  instructions  from  the  treasury  depart- 
ment, a  notice  having  been  given  him  at  the  time  of  payment, 
that  the  duties  were  charged  too  high,  and  that  the  party  pay- 
ing, so  paid  to  get  possession  of  his  goods,  and  intended  to  sue, 
to  recover  back  the  amount  erroneously  paid,  and  a  notice  not 
to  pay  over  the  amount  into  the  treasury. 

1.  The  case  put  in  the  first  point,  is  where  the  collector  has 
received  the  money  in  the  ordinary  and  regular  course  of  his 
duty,  and  has  paid  it  over  into  the  treasury,  and  no  objection 
made  at  the  time  of  payment,  or  at  any  time  before  the  money 
was  paid  over  to  the  United  States.  The  manner  in  which  the 
question  is  here  put,  presents  the  case  of  a  purely  voluntary 
payment,  without  objection  or  notice  not  to  pay  over  the  money, 
or  any  declaration  made  to  the  collector  of  an  intention  to  pro- 
secute him  to  recover  back  the  money.  It  is  therefore  to  be 
considered  as  a  voluntary  payment,  by  mutual  mistake  of  law ; 
and  in  such  case,  no  action  will  lie  to  recover  back  the  money. 
The  construction  of  the  law  is  open  to  both  parties,  and  each 
presumed  to  know  it.  Any  instructions  from  the  treasury  de- 
partment could  not  change  the  law,  or  affect  the  rights  of  the 
plaintiff.  He  was  not  bound  to  take  and  adopt  that  construction. 
He  was  at  liberty  to  judge  for  himself^  and  act  accordingly. 
These  instructions  from  the  treasury  seem  to  be  thrown  into  the 
question  for  the  purpose  of  showing,  beyond  all  doubt,  that  the 
collector  acted  in  good  faith.  To  make  the  collector  answer- 
able, after  he  paid  over  the  money,  without  any  intimation  having 
been  given  that  the  duty  was  not  legally  charged,  cannot  be 
sustained  upon  any  sound  principles  of  policy  or  law.  There 
can  be  no  t^dship  in  requiring  the  party  to  give  notice  to  the 
collector  that  he  considers  the  duty  claimed  illegal,  and  put  him 
on  his  guard,  by  requiring  him  not  to  pay  over  the  money. 
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The  collector  would  then  be  placed  in  a  situation  to  claim  in- 
denmity  from  the  government.  But  if  the  party  is  entirely 
silent,  and  no  intimation  of  an  intention  to  seek  a  repayment  of 
the  money,  there  can  be  no  ground  upon  which  the  collector 
can  retain  the  money,  or  call  upon  the  government  to  indemnify 
him  against  a  suit.  It  is  no  sufficient  answer  to  this  that  the 
party  cannot  sue  the  United  States.  The  case  put  in  the  ques- 
tion, is  one  where  no  suit  would  lie  at  all.  It  is  the  case  of  a 
voluntary  payment  under  a  mistake  of  law,  and  the  money  paid 
over  into  the  treasury :  and  if  any  redress  is  to  be  had,  it  must 
be  by  application  to  the  favor  of  the  government,  and  not  on 
the  ground  of  a  legal  right. 

The  case  of  Morgan  vs.  Palmer,  2  Bam.  and  Cres.  729,  was 
an  action  for  money  had  and  received,  to  recover  back  money 
paid  for  a  certain  license  ;  and  one  objection  to  sustaining  the 
action  was,  that  it  was  a  voluntary  payment.  The  Court  did 
not  consider  it  a  voluntary  payment,  and  sustained  the  action : 
but  Chief  Justice  Abbot,  and  the  whole  Court,  admitted  that  the 
objection  would  have  been  fatal,  if  well-founded  in  point  of  fact. 
The  Court  said  it  had  been  well  argued,  that  the  payment  having 
been  voluntary,  it  could  not  be  recovered  back  in  an  action  for 
money  had  and  received.  And  in  Brisbain  vs.  Dacres,  5  Taunt. 
154,  the  question  is  very  fully  examined  by  Gibbs,  Justice,  and 
most  of  the  cases  noticed  and  commented  upon,  and  with  the* 
concurrence  of  the  whole  Court,  except  Chambre,  Justice,  lays 
down  the  doctrine  broadly,  that  where  a  man  demands  money 
of  another,  as  matter  of  right,  and  that  other,  with  a  full  know- 
ledge of  the  facts  upon  which  the  demand  is  founded,  has  paid 
a  sum  of  money  voluntarily,  he  cannot  recover  it  back.  It 
may  be,  says  the  judge,  that,  upon  a  further  view,  he  may  form 
a  different  opinion  of  the  law ;  and  it  may  be,  his  subsequent 
opinion  may  be  the  correct  one.  If  we  were  to  hold  other- 
wise, many  inconveniences  may  arise.  There  are  many  doubt- 
fiil  questions  of  law.  When  they  arise,  the  defendant  has  an 
option  either  to  litigate  the  question,  or  submit  to  the  demand 
and  pay  the  money.  But  it  would  be  most  mischievous  and 
unjust,  if  he,  who  has  acquiesced  in  the  right  by  such  voluntary 
payment,  should  be  at  liberty,  at  any  time  within  the  statute  of 
limitations,  to  rip  up  the  matter  and  recover  back  the  money. 
This  doctrine  is  peculiarly  applicable  to  a  case  where  the 
money  has  been  paid  over  to  the  public  treasury,  as  in  the  ques- 
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tion  now  under  consideration^  Lord  Eldon,  in  the  case  of 
Bromley  vs.  Holland,  7  Vesey,  23,  approves  the  doctrine,  and  says, 
it  is  a  sound  principle,  that  a  voluntary  payment  is  not  recover- 
able back.  In  Cox  vs.  Prentice,  3  Maul,  and  Selw.  348,  Lord 
Ellenborough  says :  "  I  take  it  to  be  clear,  that  an  agent  who  re- 
ceives money  for  his  principal,  is  liable,  as  a  principal,  so  long  as 
he  stands  in  his  original  situation,  and  until  there  has  been  a 
change  of  circumstances,  by  his  having  paid  over  the  money  to 
his  principal,  or  done  something  equivalent  to  it.  And  in  Buller 
vs.  Harrison,  2  Cowp.  568,  Lord  Mansfield  says,  the  law  is  clear, 
that  if  an  agent  pay  over  money,  which  has  been  paid  to  him  by 
mistake,  he  does  no  wrong,  and  the  plaintiff  must  call  on  the 
principal ;  that  if,  after  the  payment  has  been  made,  and  before 
the  money  has  been  paid  over,  the  mistake  is  corrected,  the 
agent  cannot  afterwards  pay  it  over  without  making  himself 
personally  liable.  Here,  then,  is  the  true  distinction;  when 
the  money  is  paid  voluntarily,  and  by  mistake  to  the  agent, 
and  he  has  paid  it  over  to  the  principal,  he  cannot  be  made 
personally  responsible ;  but  if,  before  paying  it  over,  he  is 
apprised  of  the  mistake,  and  required  not  to  pay  it  over,  he 
is  personally  liable.  The  principle  laid  down  by  Lord  El- 
lenborough, in  Townsend  vs.  Wilson,  1  Campbell,  396,  cited 
and  relied  upon  on  the  part  of  the  plaintiff,  does  not  apply 
to  this  case.  He  says,  if  a  person  gets  money  into  his  hands 
illegally,  he  cannot  discharge  himself  by  paying  it  over  to 
another :  but  the  payment,  in  that  case,  was  not  voluntary : 
for,  says  Lord  Ellenborough,  the  plaintiff  had  been  arrested, 
and  was  under  duress  when  he  paid  the  money.  In  Steven- 
son vs.  Mortimer,  2  Cowp.  816,  Lord  Mansfield  lays  down 
the  general  principle,  that  if  money  is  paid  to  a  known  agent, 
and  an  action  is  brought  against  the  agent  for  the  money,  it  is 
an  answer  to  such  action  that  he  has  paid  it  over  to  his  principal. 
That  he  intended,  however,  to  apply  this  rule  to  cases  of  voluntary 
payments  made  by  mistake,  is  evident  from  what  fell  from  him 
in  Sadler  vs.  Evans,  4  Bur.  1987.  He  there  said,  he  kept 
clear  of  all  payments  to  third*  persons,  but  where  it  is  to  a 
known  agent ;  in  which  case  the  action  ought  to  be  brought 
against  the  principal,  unless  in  special  cases,  as  under  notice^  or 
mala  fides :  which  seems  to  be  an  admission  that,  if  notice  is 
given  to  the  agent  before  the  money  is  paid  over,  such  payment 
will  not  exonerate  the  agent.    And  this  is  a  sound  distinction, 
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and  applies  to  the  two  questions  put  in  the  first  and  second  points 
in  the  case -now  before  the  Court.  In  the  former,  the  payment 
over  is  supposed  to  be  without  notice ;  and  in  the  latter,  after 
notice  and  a  request  not  to  pay  over  the  money.  The  answer, 
then,  to  the.first  question  is,  that  under  the  facts  there  stated  the 
collector  is  not  personally  liable. 

2.  The  case  put  by  the  second  point  is  where,  at  the  time  of 
payment,  notice  is  given  to  the  collector  that  the  duties  are 
charged  too  high,  and  that  the  party  paying,  so  paid  to  get  pos- 
session of  his  goods  ;  and  accompanied  by  a  declaration  to  the 
collector,  that  he  intended  to  sue  him  to  recover  back  the  amount 
erroneously  paid,  and  notice  given  to  him  not  to  pay  it  over  to 
the  treasury. 

This  question  must  be  answered  in  the  affirmative,  unless  the 
broad  proposition  can  be  maintained,  that  no  action  will  lie 
against  a  collector  to  recover  back  an  excess  of  duties  paid  him ; 
but  that  recourse  must  be  had  to  the  government  for  redress. 
Such  a  principle  would  be  carrying  an  exemption  to  a  public 
officer  beyond  any  protection  sanctioned  by  any  principles  of 
law  or  sound  public  policy.  The  case  of  Irving  u.  Wilson  and 
another  (4  Term  Rep.  485)  was  an  action  for  money  had  and 
received,  against  custom-house  officers,  to  recover  back  money 
paid  to  obtain  the  release  and  discharge  of  goods  seized  that 
were  not  liable  to  seizure ;  and  the  action  was  sustained.  Lord 
Kenyon  observed  that  the  revenue  laws  ought  not  to  be  made 
the  means  of  oppressing  the  subject ;  that  the  seizure  was  illegal ; 
that  the  defendants  took  the  money  under  circumstances  which 
could  by  no  possibility  justify  them ;  and,  therefore,  this  could 
not  be  called  a  voluntary  payment. 

The  case  of  Greenway  v.  Hurd  (4  Term,  554)  was  an  action 
against  an  excise  officer  to  recover  back  duties  illegally  received  ; 
and  Lord  Kenyon  does  say  that  an  action  for  money  had  and 
received  will  not  lie  against  a  known  agent,  but  the  party  must 
resort  to  the  superior.  Bat  this  was  evidently  considered  a  case 
of  voluntary  payment.  The  plaintiff  had  once  refused  to  pay, 
but  afterwards  paid  the  money ;  and  this  circumstance  is  ex- 
pressly referred  to  by  Duller,  Justice,  as  fixing  the  character  of 
the  payment.  He  says,  though  the  plaintiflT  had  once  objected 
to  pay  the  money,  he  seemed  afterwards  to  waive  the  objection 
by  paying  it.     And  Lord  Kenyon  considered  the  case  as  falling 

within  the  principle  of  Sadler  tJ.  Evans,  4  Bur.  1984,  which  has 
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already  been  noticed.  In  the  case  of  Snowden  v.  Davis,  1  Taunt 
358,  it  was  decided  that  an  action  for  money  had  and  received, 
would  lie  against  a  bailifl^  to  recover  back  money  paid  through 
compulsion  under  color  of  process,  by  an  excess  of  authority, 
although  the  money  had  been  paid  over.  The  Court  say  the 
money  was  paid  to  the  plaintiff  under  the  threat  of  a  distress ; 
and  although  paid  over  to  the  sheriff  and  by  him  into  the  exche- 
quer the  action  well  lies ;  the  plaintiff  paid  it  under  terror  of 
process  to  redeem  his  goods,  and  not  with  intent  that  it  should 
be  paid  over  to  any  one.  The  case  of  Ripley  v.  Gelston,  9  John. 
201,  was  a  suit  against  a  collector  to  recover  back  a  sum  of 
money  demanded  by  him  for  the  clearance  of  a  vessel.  The 
plaintiff  objected  to  the  payment  as  being  illegal,  but  paid  it  for 
the  purpose  of  obtaining  the  clearance,  and  the  money  had  been 
paid  by  the  collector  into  the  branch  bank  to  the  credit  of  the 
treasurer.  The  defence  was  put  on  the  ground  that  the  money 
had  been  paid  over,  but  this  was  held  insufficient.  The  money, 
say  the  Court,  was  demanded  as  a  condition  of  the  clearance ; 
and  that  being  established,  the  plaintiff  is  entitled  to  recover  it 
back  without  showing  any  notice  not  to  pay  it  over.  The  cases 
which  exempt  an  agent  do  not  apply.  The  money  was  paid  by 
compulsion.  It  was  extorted  as  a  condition  of  giving  a  clearance, 
and  not  with  intent  or  purpose  to  be  paid  over.  In  the  case  of 
Clinton  v.  Strong,  9  John.  369,  the  action  was  to  recover  back 
certain  costs,  which  the  marshal  had  demanded  on  delivering  up 
a  vessel  which  had  been  seized,  which  costs  the  Court  considered 
illegal ;  and  one  of  the  questions  was  whether  the  payment  was 
voluntary.  The  Court  said  the  payment  could  not  be  voluntary. 
The  costs  were  exacted  by  the  officer,  colore  officii^  as  a  condition 
of  the  redelivery  of  the  property  ;  and  that  it  would  lead  to  the 
greatest  abuse  to  hold  that  a  payment  under  such  circumstances 
was  a  voluntary  payment,  precluding  the  party  from  contesting 
it  afterwards.  The  case  of  Hearsey  v.  Pryn,  7  John.  179,  was 
an  action  to  recover  back  toll  which  had  been  illegally  demanded ; 
and  Spencer,  Justice,  in  delivering  the  opinion  of  the  Court,  says 
the  law  is  well  settled  that  an  action  may  be  sustained  against 
an  agent  who  has  received  money,  to  which  the  principal  had  no 
right,  if  the  agent  has  had  notice  not  to  pay  it  over.  And  in  the 
case  of  Fry  v.  Lockwood,  4  Cowen,  456,  the  Court  adopt  the 
principle  that  when  money  is  paid  to  an  agent  for  the  purpose  of 
being  paid  over  to  his  principal,  and  is  actually  paid  over,  no  suit 
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will  lie  against  the  agent  to  recover  it  back.  But  the  distinction 
taken  in  the  case  of  Ripley  v.  Gelston  is  recognised  and  adopted, 
that  the  cases  which  exempt  an  agent  when  the  money  is  paid 
over  to  his  principal  without  notice,  do  not  apply  to  cases  where 
the  money  is  paid  by  compulsion  or  extorted  as  a  condition,  &c. 
From  this  view  of  the  cases  it  may  be  assumed  as  the  settled 
doctrine  of  the  law,  that  where  money  is  illegally  demanded  and 
received  by  an  agent,  he  cannot  exonerate  himself  from  personal 
responsibility  by  paying  it  over  to  his  principal,  if  he  has  had 
notice  not  to  pay  it  over.  The  answer,  therefore,  to  the  second 
point  must  be,  that  the  collector  is  personally  liable  to  an  action 
to  recover  back  an  excess  of  duties  paid  to  him  as  collector, 
under  the  circumstances  stated  in  the  point,  although  he  may 
have  paid  over  the  money  into  the  treasury. 

The  principles  of  this  case,  which  are  equally  applicable  to  agents  in  private 
tiansactions  between  man  and  man,  were  brought  under  review  in  tlie  subse- 
qnent  case  of  Bend  v.  Hoyt,  13th  Peters,  263,  and  Gary  v.  Curtis,  3d  How. 
236.  In  Bend  v.  Hoyt,  a  majority  of  the  Court  held  that  the  plaintiff  had 
been  goilty  of  culpable  negligence  in  not  ascertaining  certain  facts,  under  a 
mistake  as  to  which  he  had  paid  the  excess  of  duties,  and  that  under  these 
circumstances  he  was  precluded  from  bringing  an  action  against  the  collector, 
to  recover  back  such  amount.  The  general  principle  of  the  former  decision 
in  Elliott  V.  Swartwout  was  adhered  to,  but  the  qualification  established,  that 
even  in  the  case  of  money  paid  to  an  agent,  under  a  mistake  of  facts,  if  the 
party  making  the  payment  has  been  guilty  of  negligence  or  a  breach  of  his 
proper  duty  in  the  transaction,  he  will  not  be  entitled  to  recover  back  the 
amount,  if  the  rights  or  conduct  of  the  latter  party  have  been  aflected  by  such 
negligence  or  breach  of  duty. 

The  case  of  Gary  r.  Curtis  arose  after  the  passage  of  an  act  of  Congress, 
chap.  82, }  2,  in  1839,  providing  in  substance,  that  no  collector  should  there- 
after retain  any  moneys,  paid  for  unascertained  duties  or  under  protest,  to  abide 
the  result  of  any  litigation  relative  thereto,  but  that  it  should  be  placed  to  the 
credit  of  the  Treasurer  of  the  United  States,  to  be  kept  and  disposed  of  accord- 
ing to  law ;  and  prescribing  a  mode  in  which,  where  over-payment  was  esta- 
blished to  the  satisfaction  of  the  secretary  of  the  Treasury,  the  amount  might 
be  refunded.  It  was  held  by  a  majority  of  the  Court  that  the  collector  was 
not  responsible  in  an  action  for  money  had  and  received  for  the  amount  of 
duties  tlms  paid,  and  that  the  decision  in  Elliott  vs,  Swartwout  could  not 
control  a  question  arising  under  a  state  of  the  law  entirely  different.  '*  That 
case,"  says  Mr.  Justice  Daniel,  delivering  the  opinion  of  the  majority  of  the 
Court, "  was  unquestionably  decided  upon  principles  which  may  be  admitted  in 
ordinary  cases  of  agency,  which  expressly  recognise  the  right,  nay,  the  duty  of 
the  agent,  to  retain,  and  make  his  omission  so  to  retain,  an  ingredient  in  the 
gravamen  or  breach  of  duty,  whence  his  liability  and  his  promise  are  implied 
by  the  law. 


36  AGENCY. 


Elliott  9s.  Swartwoat 


The  language  of  the  Court,  10  Peters,  154,  is  this:  "There  can  be  no 
hardship  in  requiring  the  party  to  give  notice  to  the  collector  that  he  considers 
the  duty  claimed  illegal,  and  put  him  on  his  guard  by  requiring  him  not  to  pay 
over  the  money.  The  collector  would  then  be  placed  in  a  situation  to  claim 
an  indemnity  from  the  government.  But  if  the  party  is  entirely  silent,  and  no 
intimation  is  given  of  an  intention  to  seek  repayment  of  the  money,  there 
can  be  no  ground  upon  which  the  collector  can  retain  the  money,  or  call 
upon  the  government  to  indemnify  him  against  a  suit."  Here  then  the  right 
and  the  duty  of  retainer  are  sanctioned  in  the  officer ;  without  them  the  notice 
spoken  of  would  be  nugatory — a  vain  act,  which  the  law  never  requires.  And 
this  right  and  this  duty  in  the  officer,  and  this  injunction  of  notice  to  him, 
must  all  be  understood  and  are  propounded  in  this  decision  as  principles  or 
precepts  of  the  law,*with  the  knowledge  of  which  each  of  the  parties  moat 
stand  afiected. 

The  action  of  assumpsit  for  money  had  and  received,  it  is  said  by  Lord 
Mansfield,  Burr.  1012,  Moses  v.  Macfarlen,  will  lie  in  general  whenever  the 
defendant  has  received  money  which  is  the  property  of  the  plainti^  and  which 
the  defendant  is  obliged  by  the  ties  of  natural  justice  and  equity  to  refund. 
And  by  Buller,  Justice,  in  Stratton  v.  Rastall,  2  T.  R.  370,  "  that  this  action 
has  been  of  late  years  extended  on  the  principle  of  Us  being  considered  like  a 
bill  in  equity.  And  therefore,  in  order  to  recover  money  in  this  form  of  action, 
the  party  must  show  that  he  has  equity  and  conscience  on  his  side,  and  could 
recover  in  a  court  of  equity."  These  are  the  general  grounds  of  the  action  as 
given  from  high  authority.  There  must  be  room  for  implication  as  between 
the  parties  to  the  action,  and  the  recovery  must  be  ex  <equo  el  bono,  or  it  can 
never  be.  If  the  action  is  to  depend  on  the  principles  laid  down  by  these 
judges,  and  especially  by  Buller,  a  case  of  hardship  merely  could  scarcely  be 
founded  upon  them ;  much  less  could  one  of  injustice  or  oppression,  nor  even 
one  which  arose  from  irregularity  or  indiscretion  in  the  plaintiff's  own  conduct. 
So  far  as  the  liability  of  agents  in  this  form  of  action  appears  to  have  been 
considered,  the  general  rule  certainly  is,  that  the  action  should  be  brought 
against  the  principal  and  not  against  a  known  agent,  who  is  discharged  from 
liability  by  a  bond  fide  payment  over  to  his  principal,  unless,  anterior  to  making 
payment  over,  he  shall  have  Iiad  notice  from  the  plaintiff  of  his  right  and  of 
his  intention  to  claim  the  money  The  absence  of  notice  will  be  an  exculpap 
tion  of  the  agent  in  every  instance.  And  with  regard  to  the  effect  of  the  notice 
in  fixing  liability  upon  the  agent,  that  effect  is  dependent  on  the  known  powers 
of  the  agent  and  the  character  of  his  agency.  If,  for  instance,  the  agent  was 
known  to  be  a  mere  carrier  or  vehicle  to  transfer  to  his  employer  tiie  amount 
received,  payment  to  the  agent  with  such  knowledge,  although  accompanied 
with  a  denial  of  the  justice  of  the  demand,  would  seem  to  exclude  every  idea 
of  an  agreement  express  or  implied  on  the  part  of  the  agent  to  refund,  and 
could  furnish  no  ground  for  this  action  against  the  agent  who  should  pay  over 
the  fund  received  to  his  principal.  This  doctrine  is  believed  to  be  sanctioned 
by  the  cases  of  Greenaway  v.  Hurd,  4  T.  R.  663,  of  Coles  r.  Wright,  4 
Taunt  198,  and  of  Tope  v.  Hockin,  7  Barn.  &  Cress.  101.  It  is  true  that 
the  case  in  Taunt  and  that  from  Bam.  &  Cres.  were  not  instances  of  payment 
under  protest ;  but  the  case  from  4  T.  R.  lias  this  common  feature  with  that 
before  us,  that  it  was  an  action  against  an  excise  officer  for  duties  said  to  have 
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been  illegally  collected,  in  which  the  plaintiff  denied  the  legality  of  the  demand, 
though  he  subsequently  paid  it.  But  all  three  of  these  cases  concur  in  con- 
demning the  harshness  of  a  rule  which  would  subject  an  agent,  who  is  a  mere 
channel  of  conveyance  or  delivery  of  the  amount  which  might  pass  through  his 
hands.  Neither  of  these  cases  was  aflected  by  a  positive  statutory  mandate 
requiring  the  agent  to  make  payment  over  to  his  principal. 

Another  principle  held  to  be  fundamental  to  this  action  is  this :  that  there 
must  exist  a  privity  between  the  plaintiff  and  defendant ;  something  on  which 
an  obligation,  an  engagement,  a  promise  from  the  latter  to  the  former  can  be 
implied ;  for  if  such  implication  be  excluded  from  the  relation  between  the 
parties  by  positive  law,  or  by  inevitable  legal  intendment,  every  foundation  for 
the  promise  and  of  the  action  upon  it  is  destroyed ;  for  nope  can  be  presumed 
or  permitted  to  promise  what  either  law  or  reason  does  not  warrant  or  may 
actually  forbid.    Thus,  where  bankers  received  bills  from  their  foreign  corres- 
pondents, with  directions  to  pay  the  amount  to  the  plaintiff,  but  on  being 
applied  to  by  him  refused  to  do  so,  although  they  afterwards  received  the 
amount  of  these  bills ;  it  was  held  that  an  action  for  money  had  and  received 
would  not  lie  to  recover  it  from  them,  there  being  no  privity  between  them  and 
the  plaintiff.    Lord  Ellenborough  observed,  the  defendants  might  hold  for  the 
benefit  of  the  remitter,  until  by  some  engagement  entered  into  by  themselves 
with  the  persons  who  were  the  objects  of  the  remittance,  they  had  precluded 
themselves  from  so  doing ;  but  here,  so  far  from  there  being  such  an  engage- 
ment, they  repudiated  it  altogether.    Williams  v.  Everett,  14  East,  682.    Again, 
where  J.,  an  attorney,  who  was  accustomed  to  receive  dues  for  the  plaintiff, 
went  from  home,  leaving  B.,  his  clerk,  at  the  office ;  B.,  in  the  absence  of  his 
master,  received  money  on  account  of  the  above  dues  for  the  client,  which  he 
was  authorized  to  do,  and  gave  a  receipt  "  B.,  for  Mr.  J."    J.  was  in  bad  cir^ 
cumstances  when  he  left  home,  and  never  returned.    B.  afterwards  refused  to 
pay  the  money  to  the  client,  and  on  an  action  for  money  had  and  received 
against  him,  it  was  held  not  to  lie ;  for  the  defendant  received  the  money  aa 
the  agent  of  his  master,  and  was  accountable  to  him  for  it ;  the  master,  on  the 
other  hand,  being  answerable  to  the  client  for  the  money  received  by  the  clerk, 
there  was  no  privity  of  contract  between  the  present  plaintiff  and  defendant : 
Stevens  v.  Badcock,  3  Bam.  &  Adolph.  354.     So  in  the  case  of  Sims  et  al.  v. 
Brittain  et  al.,  4  Bam.  &  Adolph.  375.  -  A.,  B.,  and  others,  were  part-owners  of 
a  ship  in  the  service  of  the  East  India  Company ;  B.  was  managing  owner,  and 
employed  C.  as  his  agent,  and  C.  kept  a  separate  account  on  his  books  with  B. 
as  such  managing  owner.    In  order  to  obtain  payment  of  a  sum  of  money 
from  the  East  India  Company  on  account  of  the  ship,  it  was  necessary  that 
&e  receipt  should  be  signed  by  one  or  more  of  the  owners  besides  the  manag- 
ing owner ;  and  upon  a  receipt  being  signed  by  B.  and  by  another  of  the  owners, 
C.  received  jS2000  on  account  of  the  ship,  and  placed  it  to  the  credit  of  B.  in 
his  books  as  managing  owner  ;  the  part-owners  having  brought  money  had  and 
received  to  recover  the  balance  of  that  account,  held,  that  C.  had  received  the 
money  as  the  agent  of  B.,  and  was  accountable  to  him  for  it ;  and  that  there 
was  no  privity  between  the  other  part-owners  and  C,  and  consequently,  that 
the  action  was  not  maintainable.    To  the  same  effect  are  the  cases  of  Rogers 
V.  Kelly,  2  Camp.  123,  and  Edden  v.  Read,  3  Camp.  339,  and  Wedlake  v. 
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Husley,  1  Crompton  &,  Jarvis,  83.  If  indeed  the  defendant  has  consented 
(where  he  can  properly  consent)  to  hold  the  money  for  the  nse  of  the  plaindfl*, 
he  may  be  liable.  And  it  is  conceded  that  his  consent  need  not  be  express, 
but  it  must,  if  not  so,  rest  upon  fair  and  natural  implication  or  legal  intend- 
ment. Where  such  implication  or  intendment  is  excluded,  forbidden  by  the 
position  of  the  parties,  by  positive  law,  or  by  the  character  of  the  transaction, 
consent  or  any  obligation  upon  which  to  imply  it  is  entirely  removed. 

We  have  thus  stated,  and  will  here  recapitulate  the  principles  on  which  the 
action  for  money  had  and  received  may  be  maintained.  They  are  these :  1st 
Whenever  the  defendant  has  received  money  which  is  the  property  of  the 
plaintiff,  and  which  the  defendant  is  obliged  by  the  ties  of  natural  justice  and 
equity  to  refund.  .2dly.  In  the  case  of  an  agent,  where  such  agent  is  not 
notoriously  the  mere  carrier  or  instrument  for  transferring  the  fund,  but  has 
the  power  of  retaining,  and  before  he  has  paid  over  has  received  notice  of  the 
plaintiff's  chum,  and  a  warning  not  to  part  with  the  fund.  3dly.  Where  there 
exists  a  privity  between  the  plaintiff  and  the  defendant. 

After  considering  the  application  of  these  principles  to  the  particular  case 
before  the  Court,  he  thus  concludes :  "  These  illustrations  establish  that  so  &r 
is  the  defendant  from  being  obliged  by  the  ties  of  natural  equity  and  justice 
to  refund  to  the  plaintiff  the  money  received  for  duties,  that  on  the  contrary, 
under  that  notice  of  the  law,  which  all  must  be  presumed  to  possess,  the  payment 
must  be  understood  as  having  been  made  with  knowledge  of  the  parties  that 
the  right  of  retaining  or  of  refunding  the  money  did  not  exist  in  the  defendant ; 
that  the  money  by  law  must  pass  from  him  immediately  upon  its  receipt ;  that 
payment  to  him  was,  in  legal  e&ct,  payment  into  the  Treasury ;  that  notice  to 
him,  under  such  circumstances,  was  of  no  efiect  to  bind  him  to  refund ;  that 
as  the  collector,  since  the  statute,  had  power  neither  to  retain  nor 'refund,  there 
could  as  between  him  and  the  plaintiff  arise  no  privity  nor  implication  on  which 
to  found  the  promise  raised  by  law,  only  where  an  obligation  to  undertake  or 
promise  exists ;  and  that,  therefore,  the  action  for  money  had  and  received  could 
not  in  this  case  be  maintained,  but  was  barred  by  the  Act  of  Congress  of  1839." 

Judges  Story  and  McLean  dissented.  We  quote  the  opinion  of  the  former 
at  length,  as  containing  a  full  and  eloquent  examination  of  the  principles  of  the 
law,  on  a  subject  of  vital  interest,  both  to  the  private  citizen  and  the  public 
functionary. 

I  regret  exceedingly  being  compelled  by  a  sense  of  duty  to  express  openly 
my  dissent  from  the  opinion  of  the  majority  of  the  Court  in  this  case.  On  oidi- 
nary  occasions  my  habit  is  to  submit  in  silence  to  the  judgment  of  the  Court 
where  I  happen  to  entertain  an  opinion  different  from  that  of  my  brethren.  Bat 
the  present  case  involves,  in  my  judgment,  doctrines  and  consequences  which, 
with  the  utmost  deference  and  respect  for  those  who  think  otherwise,  I  cannot 
but  deem  most  deeply  aflecting  the  rights  of  all  our  citizens,  and  calculated  to 
supersede  the  great  guards  of  those  rights  intended  to  be  secured  by  tiie  Con- 
stitution through  the  instrumentality  of  the  judicial  power,  state  or  national. 
The  question,  stripped  of  all  formalities,  is  neither  more  nor  less  than  this : 
Whether  Congress  have  a  right  to  take  from  the  citizens  all  right  of  acticxi  in 
any  court  to  recover  back  money  claimed  iUegally  and  extorted  by  compulsion 
by  its  officers  under  color  of  law,  but  without  any  legal  authority,  and  thus  to 
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deny  them  aU  remedy  for  an  admitted  wrong,  and  to  clothe  the  secretary  of  the 
TrGBsnry  with  the  sole  and  exclusive  authority  to  withhold  or  restore  that 
money  according  to  his  own  notions  of  justice  or  right  7  If  Congress  may  do 
so  in  the  present  case,  in  the  exercise  of  its  power  to  levy  and  collect  taxes 
and  duties,  and  thus  take  away  from  all  courts,  state  and  national,  all  right  to 
interpret  the  laws  for  levying  and  collecting  taxes  and  duties,  and  to  confide 
such  interpretation  to  one  of  its  own  executive  functionaries,  whose  judgment 
is  to  he  at  once  summary  and  final,  then  I  must  say,  that  it  seems  to  me  to  be 
not  what  I  had  hitherto  supposed  it  to  be— a  government  where  the  three  great 
departments,  legislative,  executive,  and  judicial,  had  independent  duties  to  per- 
form each  in  its  own  sphere ;  but  the  judicial  power  designed  by  the  Constitu- 
tion to  be  the  final  and  appellate  jurisdiction  to  interpret  our  laws,  is  superseded 
in  its  most  vital  and  important  functions.  I  know  of  no  power,  indeed,  of  which 
a  free  people  ought  to  be  more  jealous  than  that  of  levying  taxes  and  duties ; 
and  yet  if  it  is  to  rest  with  a  mere  executive  functionary  of  the  government 
absolutely  and  finally  to  decide  what  taxes  and  duties  are  leviable  under  a  par- 
ticular act,  without  any  power  of  appeal  to  any  judicial  tribunal,  it  seems  to  me 
that  we  have  no  security  whatsoever  for  the  rights  of  the  citizens.  And  if 
Congress  possess  a  constitutional  authority  to  vest  such  summary  and  final 
power  of  interpretation  in  an  executive  functionary,  I  know  no  other  subject 
within  the  reach  of  legislation  which  may  not  be  exclusively  confided  in  the 
same  way  to  an  executive  functionary,  nay,  to  the  executive  himself.  Can  it 
be  true  that  the  American  people  ever  contemplated  such  a  state  of  things  as 
justifiable  or  practicable  under  our  constitution  7  I  cannot  bring  my  mind  to 
believe  it ;  and,  therefore,  I  repeat  it,  with  the  most  sincere  respect  for  my 
brethren  who  entertain  a  different  opinion,  I  deny  the  constitutional  authority 
of  Congress  to  delegate  such  functions  to  any  executive  officer,  or  to  take  away 
all  right  of  action  for  an  admitted  wrong  and  illegal  exercise  of  power  in  the 
levy  of  money  from  the  injured  citizens.  I  am  further  of  opinion,  as  I  shall 
endeavor  presentiy  to  show,  that  Congress  never  had  contemplated  passing  any 
such  act,  and  that  the  Act  of  the  3d  March,  1839,  chap.  82, }  2,  neither  requires 
nor  in  my  humble  judgment  justifies  such  an  interpretation. 

What  is  the  real  question  presented,  upon  the  division  of  opinion  in  the  Cir- 
cuit Court,  for  the  consideration  of  this  Court  7  It  is  not  whether  an  action  to 
recover  back  the  money  illegally  claimed  and  paid  to  the  collector  for  duties, 
in  order  to  obtain  possession  of  the  goods  by  the  owner  under  a  protest  that 
they  were  not  legally  due,  would  lie  in  the  Circuit  Court,  for  no  such  question 
arises  on  the  record,  and  it  is  incontrovertible  and  uncontroverted,  that  if  any 
such  action  would  lie,  it  would  lie  in  the  national  courts  as  well  as  in  the  state 
courts.  It  is  not  whether  Congress  may  limit,  restrain,  modify,  or  even  take 
away  the  right  to  sue  in  the  national  courts,  in  cases  like  the  present,  or, 
indeed,  in  any  other  class  of  cases  not  constitutionally  provided  for,  but  it  is 
simply  whether  the  act  of  Congress  of  the  3d  of  March,  1839,  chap.  82,  {  2,  is 
a  bar  to  such  an  action  in  any  court,  state  or  national.  If  it  is  a  good  bar  in 
one  court,  it  is  good  in  all  courts  under  the  provisions  of  that  act.  If  Congress 
have  a  right  to  say,  and  have  said,  under  the  provisions  of  that  act,  that  no 
officer  of  the  customs  shall  be  liable  to  any  action  for  money  extorted  by  him 
under  color  of  his  office  without  authority  and  against  law,  then  these  provi- 
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Bions  are  equally  applicable  to  all  courts,  and  furnish  the  rule  of  decision  for 
all.  And  Congress  have  an  equal  right  to  apply  a  like  provision  to  all  other 
acts  of  all  other  officers  done  under  color  of  office,  and  the  trial  by  jury  may,  in 
suits  at  common  law,  be  completely  taicen  away  in  all  such  cases,  and  the  right 
of  final  decision  be  exclusively  vested  in  the  executive,  or  in  any  other  public 
functionary,  at  the  pleasure  of  Congress. 

Now,  how  stands  the  common  law  on  this  very  subject  ?  It  is,  that  an  ac- 
tion for  money  had  and  received  lies  in  all  cases  to  recover  back  money  which 
a  person  pays  to  another  in  order  to  obtain  possession  of  his  goods  from  the 
latter,  who  withholds  them  from  him  upon  an  illegal  demand,  or  claim,  colore 
officii^  and  thus  wrongfully  receives  and  withholds  the  money.  Such  a  pay- 
ment is  in  no  just  sense  treated  in  law  as  a  voluntary  payment,  but  it  is  treated 
as  a  payment  made  by  compulsion  and  extorted  by  the  necessities  of  the  party 
who  pays  it.  Such  is  the  doctrine  of  the  common  law  as  held  in  England, 
with  a  firm  and  steady  hand,  against  all  the  claims  of  prerogative,  and  it  is 
maintained  in  our  day  as  the  undeniable  right  of  every  Englishman,  against 
the  unjust  and  illegal  exactions  of  officers  of  the  crown.  Mr.  Justice  Bayley 
laid  down  the  general  principle  with  great  exactness  in  Shaw  v.  Woodcock,  7 
Bam.  and  Cres.  73, 84,  and  said :  "  If  a  party  has  in  his  possession  goods  or 
other  property  belonging  to  another,  and  refuses  to  deliver  such  property  to 
that  other  unless  the  latter  pays  him  a  sum  of  money  which  he  has  no  right  to 
receive,  and  the  latter,  in  order  to  obtain  possession  of  his  property,  pays  that 
sum,  the  money  so  paid  is  a  payment  made  by  compulsion,  and  may  be  reco- 
vered back."  In  Irving  r.  Wilson,  4  Term  R.  485,  the  doctrine  was  applied 
to  the  very  case  of  the  acts  of  an  officer  of  the  excise  or  customs.  Upon  that 
occasion  Lord  Kenyon  emphatically  said  :  '*  The  revenue  laws  ought  not  to  be 
made  the  means  of  oppressing  the  subject.  If  goods  liable  to  a  forfeiture  be 
forfeited,  the  officer  is  to  seize  them  for  the  king,  but  he  is  not  permitted  to 
abuse  the  duties  of  his  station,  and  to  make  it  a  mode  of  extortion."  There  are 
many  other  authorities  leading  to  the  same  result,  but  it  is  unnecessary  to  cite 
them,  since  the  very  point  that  an  action  for  money  had  and  received  lies 
against  a  collector  of  the  customs  to  recover  back  money  demanded  by  and 
paid  to  him,  colore  officii^  upon  goods  imported,  for  duties  not  legally  due  there- 
on, has  been,  upon  the  most  solemn  deliberation,  held  by  this  court  in  the 
cases  of  Elliott  v.  Swartwout,  10  Peters,  137,  and  Bend  i\  Hojrt,  13  Peters,  263, 
267. 

It  is  an  entire  mistake  of  the  true  meaning  of  the  rule  of  the  common  law, 
which  is  sometimes  suggested  in  argument,  that  the  action  of  assumpsit  for 
money  had  and  received  is  founded  upon  a  voluntary,  express,  or  implied  pro- 
mise  of  the  defendant,  or  that  it  requires  privity  between  the  parties  ex  con;' 
tractu  to  support  it.  The  rule  of  the  common  law  has  a  much  broader  and 
deeper  foundation.  Wherever  the  law  pronounces  that  a  party  is  under  a  legal 
liability  or  duty  to  pay  over  money  belonging  to  another,  which  he  has  no  law- 
ful right  to  exact  or  retain  from  him,  there  it  forces  the  promise  upon  him  tn 
inviium  to  pay  over  the  money  to  the  party  entitled  to  it.  It  is  a  result  of  the 
potency  of  ^e  law,  and  is  in  no  shape  dependent  upon  the  will  or  consent  or 
voluntary  promise  of  the  wrongful  possessor.  The  promise  is  only  the  form 
in  which  the  law  announces  its  own  judgment  upon  the  matter  of  right  and 
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daty  and  remedy ;  and  under  each  circumstances  any  argument  founded  upon 
tbe  form  of  the  action,  that  it  must  arise  under  or  in  virtue  of  some  contract,  is 
disregarded,  upon  the  maxim  qui  fueret  in  lilera,  haret  in  cortice.  Hence,  it  is 
a  doctrine  of  the  common  law  (as  far  as  my  researches  extend),  absolutely  uni- 
versal, that  if  a  man,  by  fraud,  or  wrong,  or  illegality,  obtains,  or  exacts,  or 
retaioB  money  justly  belonging  to  another,  with  notice  that  the  latter  contests 
the  right  of  the  former  to  receive,  or  exact,  or  retain  it,  an  action  for  money  had 
and  received  lies  to  recover  it  back ;  and  it  is  no  answer  for  the  wrongdoer  to 
say  that  he  has  paid  it  over  to  his  superior ;  for  although  as  between  the  wrong- 
doer and  his  superior,  the  maxim  may  well  apply  respondeat  superior,  yet  the 
injured  party  is  not  bound  to  seek  redress  in  that  direction ;  and  dfortiorij  &c., 
he  is  not  so  bound,  where,  as  in  the  case  of  the  government,  the  superior  is  not 
suable.  That  would  be  a  mere  mockery  of  justice.  And  this  is  the  very  doc- 
trine affirmed  in  its  full  extent  by  this  Court  in  the  cases  of  Elliott  v.  Swart- 
wont,  10  Peters,  137>  and  Bend  v.  Hoyt,  13  Peters,  263, 267. 

An  action  for  money  had  and  received  being  then  the  known  and  appropriate 
remedy  of  the  common  law,  applied  to  cases  of  this  sort  to  protect  the  subject 
from  illegal  taxation  and  duties  levied  by  pubhc  officers,  what  ground  is  there 
to  suppose  that  Congress  could  intend  to  take  away  so  important  and  valuable 
a  remedy,  and  leave  our  citizens  utterly  without  any  adequate  protection  ?  It 
is  said,  that  circuitously  another  remedy  may  be  found.  The  answer  is,  that  if 
Congress  have  taken  away  the  direct  remedy,  the  circuitous  remedy  must  be 
equally  barred.  But  in  point  of  fact  no  other  judicial  remedy  does  exist  or  can 
be  applied.  If  the  collector  is  not  responsible  to  pay  back  the  money,  nobody 
is.  The  government  itself  is  not  suable  at  all ;  and  certainly  there  is  no  pre- 
tence to  say  that  the  secretary  of  the  Treasury  is  suable  therefor.  Where  then 
is  the  remedy  which  is  supposed  to  exist  ?  It  is  an  appeal  to  the  secretary  of 
the  Treasury  for  a  return  of  tlie  money,  if  in  his  opinion  it  ought  to  be  return- 
ed, and  not  otherw^ise.  No  court,  no  jury,  nay,  not  even  the  ordinary  rules  of 
evidence,  are  to  pass  between  that  officer  and  the  injured  claimant,  to  try  his 
rights  or  to  secure  him  adequate  redress.  Assuming  that  the  secretary  of  the 
Treasury  will  always  be  disposed* to  do  what  he  deems  to  be  right  in  the  exer- 
cise of  his  discretion,  and  that  he  possesses  all  the  qualifications  requisite  to 
perform  this  duty,  among  the  other  complicated  duties  of  his  office — a  presump- 
tion which  I  am  in  no  manner  disposed  to  question — still  it  removes  not  a 
single  objection.  It  is,  after  all,  a  substitution  of  executive  authority  and  dis- 
cretion for  judicial  remedies.  Nor  should  it  be  disguised,  that  upon  so  com- 
plicated a  subject  as  tbe  nature  and  character  of  articles  made  subject  to 
duties,  grave  controversies  must  always  exist  (as  they  have  always  hitherto 
existed)  as  to  the  category  within  which  particular  fabrics  and  articles  are  to 
be  classed.  The  line  of  discrimination  between  fabrics  asd  articles  approach- 
ing near  to  each  other  in  quality,  or  component  materials,  or  commercial  de- 
nominations, is  often  very  nice  and  difficult,  and  sometimes  exceedingly  ob- 
scure. It  is  the  very  case,  therefore,  which  is  fit  for  judicial  inquiry  and 
decision,  and  falls  within  the  reach  of  that  branch  of  the  judicial  power  given 
by  the  Constitution,  where  it  is  declared  "  that  the  judicial  power  shall  extend 
to  all  cases  in  law  and  equity  arising  under  this  Constitution,  the  laws  of  the 
United  States,  and  treaties,  &c."    If  then  the  judicial  power  is  to  extend  to 
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all  cases  arising  under  the  laws  of  the  United  States,  upon  what  ground  are 
we  to  say  that  cases  of  this  sort,  which  are  eminently  '<  cases  arising  under  the 
laws  "  and  of  a  judicial  nature,  are  to  be  excluded  from  judicial  cognisance,  and 
lodged  with  an  executive  functionary  7 

Besides,  we  all  know  that,  in  all  revenue  cases,  it  is  the  constant  practice  of 
the  secretary  of  the  Treasury  to  give  written  instructions  to  the  various  col- 
lectors of  the  customs  as  to  what  duties  are  to  be  collected  under  particular 
revenue  laws,  and  what,  in  his  judgment,  is  the  proper  interpretation  of  those 
laws.  I  will  venture  to  assert  that,  in  nineteen  cases  out  of  twenty  of  doubt- 
ful interpretation  of  any  such  laws,  the  collector  never  acts  without  the  express 
instructions  of  the  secretary  of  the  Treasury.  So  that  in  most,  if  not  in  all 
cases  where  a  controversy  arises,  the  secretary  of  the  Treasury  has  already 
pronounced  his  own  judgment.  Of  what  use  then,  practically  speaking,  is  the 
appeal  to  him,  since  he  has  already  given  his  decision  ?  Further,  it  is  well 
Imown,  and  the  annals  of  this  Court  as  well  as  those  of  the  other  courts  of  the 
United  States  establish  in  the  fullest  manner,  that  the  interpretations  so  given 
by  the  secretary  of  the  Treasury  have,  in  many  instances,  difiered  widely  from 
those  of  the  courts.  The  Constitution  looks  to  the  courts  as  the  final  inter- 
preters of  the  laws.  Yet  the  opinion  maintained  by  my  brethren  does,  in  eflect, 
vest  such  interpretation  exclusively  in  that  officer. 

These  considerations  have  led  me  to  the  conclusion  that  it  never  could  be  the 
intention  of  Congress  to  pass  any  statute,  by  which  the  courts  of  the  United 
States,  as  well  as  the  state  courts,  should  be  excluded  from  all  judicial  power  in 
the  interpretation  of  the  revenue  laws,  and  that  it  should  be  exclusively  con- 
fided to  an  executive  functionary  finally  to  interpret  and  execute  them — a  power 
which  must  press  severely  upon  the  citizens,  however  discreetly  exercised,  and 
which  deeply  involves  their  constitutional  rights,  privileges,  and  liberties.  The 
same  considerations  force  me,  in  all  cases  of  doubtful  or  ambiguous  language 
admitting  of  diflerent  interpretations,  to  cling  to  that  which  should  least  trench 
upon  those  rights,  privileges,  and  liberties,  and  h  fortiori  to  adopt  that  which 
would  be  in  general  harmony  with  our  whole  system  of  government. 

And  this  leads  me  to  say  that,  after  the  mdst  careful  examination  of  the  2d 
section  of  the  act  of  1839,  chap.  82, 1  have  not  been  able  to  find  any  ground  to 
presume  that  Congress  ever  contemplated  anything  contained  in  that  section  to 
be  a  bar  to  the  present  action.  I  look  upon  that  section  as  framed  for  a  very 
diilbrent  object,  an  object  founded  in  sound  policy  and  to  secure  the  public  inte- 
rest. It  was  to  prevent  officers  of  the  customs  from  retaining  (as  the  habit  of 
some  had  been)  large  sums  of  money  in  their  hands  received  for  duties,  upon 
the  pretence  that  they  had  been  paid  under  protest,  and  thus  to  secure  in  the 
hands  of  the  officers  a  sufficient  indemnity  for  all  present  as  well  as  future  lia- 
Inlities  to  the  persons  who  had  paid  them.  By  this  means  large  sums  of  money 
were  withheld  from  the  government,  and  there  was  imminent  danger  that  severe 
losses  might  thus  be  sustained  from  the  defalcation  of  those  officers,  and  the 
public  revenue  might  be  thus  appropriated  to  the  personal  business  or  speculat- 
ing coneems  of  the  officers.  If  actions  should  be  brought  and  judgment  ob- 
tained against  such  officers  for  the  repayment  of  any  of  such  duties,  it  was  plain 
that  the  government  would  be  bound  to  indemnify  them,  especially  if  they  had 
acted  under  instructions  firom  the  Treasury  Department.    On  the  other  hand, 
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the  govenunent,  being  in  possession  of  the  money,  would  hold  it  in  the  mean- 
time as  a  deposit  to  await  events,  and  to  refiind  the  same  if  in  the  due  adminis- 
tration of  the  law  it  was  adjudged  that  it  ought  to  be  refunded.  Such,  in  my 
judgment,  was  the  object  and  the  sole  object  of  the  section,  and  it  seems  to  me 
in  this  view  to  be  founded  in  a  wise  protective  policy. 

With  this  exposition  in  our  view,  let  us  examine  the  language  of  the  section.. 
It  is  as  follows :  ''  That  from  and  after  the  passage  of  this  act,  all  money  paid  to 
any  collector  of  the  customs  or  to  any  petson  acting  as  such,  for  unascertained 
duties  or  for  duties  paid  under  protest  against  the  rate  or  amount  of  duties 
charged,  shall  be  placed  to  the  credit  of  the  treasurer  of  the  United  States,  kept 
and  disposed  of  as  all  other  money  paid  for  duties  is  required  by  law  or  by  re- 
gulation of  the  Treasury  Department  to  be  placed  to  the  credit  of  said  treasurer, 
kept  and  disposed  of ;  and  shall  not  be  held  by  the  said  collector  or  person  acting 
as  such  to  await  any  ascertainment  of  duty,  or  the  result  of  any  litigation  in 
relation  to  the  rate  or  amount  of  duty  legally  chargeable  and  collectable  in  any 
case  where  money  is  so  paid."  Now,  pausing  here,  it  seems  to  me  that  the 
clause  is  plainly  and  merely  directory  to  the  collector  or  person  acting  as  such, 
pointing  out  his  duty,  and  requiring  him  to  pass  the  money  so  paid  to  the  credit 
of  the  government  as  soon  as  it  is  received.  Nothing  is  here  said  as  to  the 
rights  of  third  persons  who  pay  the  money  for  duties ;  no  declaration  is  made 
that  the  collector  shall  not  be  liable  to  any  action  for  such  duties,  if  not  legally 
demandable  or  payable,  or  that  the  collector  or  such  other  person  shall  not  be 
liable  to  refund  the  same.  And  yet,  if  such  had  been  the  intention  of  Congress, 
it  seems  to  me  incredible  that  a  provision  to  this  efifect  should  not  have  been 
found  in  the  act.  But  further ;  not  only  is  there  a  total  absence  of  any  such 
provision,  but  there  is  positive  evidence  that  Congress  contemplated  that  there 
would  be  suits  brought  against  the  collectors  and  other  persons  for  the  repay- 
ment of  such  duties,  and  accordingly,  as  we  see,  the  money  is  not  to  be  retained 
by  them  ^  to  await  any  ascertainment  of  duties  or  the  result  of  any  litigation." 
The  language  is  not  limited  to  the  result  of  past  or  pending  litigation,  but  it 
equally  applies  to  future  litigation ;  in  short,  any  litigation,  without  any  limita- 
tion as  to  time,  and  indeed  to  be  co-extensive  with  the  permanent  prospective 
operation  of  the  act  If,  then,  there  is  in  this  clause  no  positive  or  implied  bar 
to  any  action  provided  for,  and  if  the  clause  is  perfectly  satisfied  by  deeming  it 
to  be  what  it  professes  on  its  face  to  be,  a  regulation  addressed  to  the  collectors 
and  other  persons  collecting  duties,  and  directory  to  them,  let  us  see  if  the  sub- 
sequent clause  which  contains  the  residue  of  the  section,  either  enlarges,  or 
qualifies,  or  repels  the  inferences  drawn  from  the  preceding  clause.  This 
clause  is,  ''  But  whenever  it  shall  be  shown  to  the  satisfaction  of  the  secretary 
of  the  Treasury,  that  in  any  case  of  unascertained  duty  or  duties  paid  under 
protest,  more  money  has  been  paid  to  the  collector  or  other  person  acting  as 
such  than  the  law  requires  should  have  been  paid,  it  shall  be  his  duty  to  draw 
his  warrant  upon  the  treasurer  in  favor  of  the  person  or  persons  entitled  to  the 
over-payment,  directing  the  said  treasurer  to  refund  the  same  out  of  any  money 
in  the  Treasury  not  otherwise  appropriated." 

This  is  the  whole  of  the  clause,  and,  unless  I  am  greatly  deceived  in  its 
purport  and  eflfect,  not  one  word  is  to  be  found  therein  which  bars  the  party 
who  has  paid  the  money  from  his  right  of  action  against  the  collector  or  other 


44  AGENCY. 


ElUoCt  M.  Bwutwoat, 


persozw  acting  as  such  to  recover  back  the  money  UlegaUy  elaimed,  or  which 
compels  such  party  to  make  his  application  or  appeal  solely  to  the  secretaiy  of 
the  Treasury  for  redress,  or  gives  to  the  latter  exclusive  power,  jurisdiction,  and 
final  arbitrament  in  the  premises.  The  tme  object  of  this  clause  seems  to  be 
precisely  what  its  language  imports,  to  give  the  secretary  of  the  Treasury  a 
power  which  he  did  not  previously  possess,  to  draw  from  the  treasury  money 
which  had  been  overpaid  for  duties  when  he  was  satisfied  of  such  over*pay- 
ment,  upon  the  application  of  the  party  interested.  It  was  not  to  be  compul- 
sive on  the  party  that  he  should  so  apply,  but  he  had  an  option  to  apply  to  the 
secretary,  to  save  the  delay  and  expense  of  a  protracted  litigation,  if  the  secre- 
tary should  grant  him  the  desired  relief.  It  would  also  diminish  the  necessity 
of  applications  to  Congress  for  the  repayment  of  money  which  had  been 
illegally  paid  for  duties,  by  enabling  the  secretary  to  draw  his  warrant  upon  the 
treasury  for  the  amount ;  which  relief,  when  the  money  had  been  paid  into  the 
treasury,  could  not  before  be  obtained  except  by  means  of  an  act  of  Congress. 
It  was,  therefore,  an  auxiliary  provision  to  the  general  rights  of  action  secured 
to  the  party  by  the  common  law,  and  not  in  extinguishment  or  suspension  of 
it  Whether  the  clause  clothed  the  secretary  also  with  authority  to  draw  a 
warrant  in  favor  of  the  party,  if  he  recovered  back  the  money  in  a  suit  at  law 
against  the  collector,  is  a  matter  which  might,  upon  the  strict  words  of  the 
clause,  admit  of  some  doubt,  since  the  case  provided  for  is  only  where  the 
over-payment  shall  be  shown  to  the  satis&ction  of  the  secretary,  and  not  where 
it  is  a  result  of  a  judgment  at  law.  But  a  liberal  construction  might  embrace 
such  a  case  also,  as  within  the  intent  if  not  stricUy  within  the  words.  But  be 
this  as  it  may,  it  is  manifest  to  my  mind,  with  all  deference  to  the  judgment 
of  others,  that  the  affirmative  power  thus  given  by  this  clause  to  the  secretary, 
cannot  be  construed  to  exclude  the  right  of  the  party  to  his  remedy  at  the 
common  law  without  a  violation  of  the  known  rules  of  interpretation,  by 
adding  important  and  material  language  which  the  legislature  has  not  used, 
and  incorporating  provisions  which  neither  the  words  nor  the  professed  objects 
of  the  section  require. 

Nor  am  I  able  to  perceive  any  grounds  upon  which  a  di^rent  interpretation 
can  be  maintained,  unless  it  be  that  it  would  be  a  hardship  upon  the  collecttNr 
to  require  him  to  pay  money  over  to  the  government  which  he  might  be  com* 
pelled  again  to  pay  to  the  party  from  whom  he  had  illegally  demanded  it.  One 
answer  to  this  suggestion  is,  that  he  cannot  complain  because  it  is  his  own 
choice  to  hold  an  office  to  which  such  a  duty  or  respQnsibility  is  attached,  and 
if  he  elects  to  hold  it,  he  ought  to  take  it  cum  onere.  Another  and  conclusive 
answer  is,  that  he  has  a  perfect  right  of  indemnity  from  the  government ;  nor 
can  it  be  doubted  that  the  government  will  always  indemnify  all  its  officers  for 
acts  done  by  its  orders  and  demands  made  under  its  authority.  On  the  other 
hand,  an  extreme  hardship  would  be  thrown  upon  the  injured  party,  whose 
money  is  taken  from  him  against  his  will  by  color  of  office,  and  against  his 
right,  if  his  common  law  remedy  is  swept  away ;  for  then  he  can  have  no 
means  of  redress  and  no  indemnity,  since  he  has  resisted  the  demands  of  the 
government  and  asserts  an  adversary  interest. 

Nor  is  it  any  ground  of  excuse  (as  has  been  already  suggested),  in  case  of 
money  paid  by  compulsion,  that  the  officer  has  paid  over  the  money  to  his 
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principal ;  and  in  this  respect  it  differs  from  the  case  of  a  volantary  payment 
This  distinction  was  taken  and  acted  upon  in  the  case  of  Snowden  v,  Davis, 
1  Taunt  R.  358,  where  money  had  been  paid  to  a  bailiff  under  a  threat  of  a 
distress  by  an  excess  of  authority,  and  the  money  had  been  paid  over  by  him 
to  the  sherifl^  and  by  the  latter  into  the  exchequer.  And  the  same  doctrine 
was  fully  recognised  and  confirmed  by  this  Court  upon  the  most  solemn  con- 
sideration in  Elliott  V,  Swartwout,  10  Peters,  137,  after  a  full  review  of  all  the 
leading  authorities. 

Upon  the  whole  my  opinion  is,  that  the  question  propounded  by  the  Circuit 
Court  upon  the  division  of  opinion  of  the  judges  in  that  Court,  ought  to  be 
answered  in  the  negative,  that  the  second  section  of  the  act  of  3d  of  March, 
1839,  chap.  82,  was  no  bar  to  the  action. 


Brown  &,  Co.  vs,  M'Gran.* 

Rights  and  liabilities  of  factors  upon  general  or  special  consignments. 

Mr.  Justice  Story  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  to  a  judgment  of  the  Circuit  Court  of 
the  District  of  Georgia,  rendered  in  an  action  in  which  M*Gran, 
the  defendant  in  error,  was  originally  plaintiff. 

In  the  spring  of  1833,  M*Gran,a  merchant  in  Georgia,  shipped 
two  hundred  bales  of  cotton  consigned  to  the  plaintiffs  in  error, 
a  house  of  trade  in  Liverpool,  England,  there  doing  business 
under  the  firm  of  William  and  James  Brown  and  Company,  for 
sale  on  his  account.  The  shipment  was  made  under  an  arrange- 
ment with  the  house  of  Brown,  Brothers,  and  Company,  of  New 
York,  composed  (as  seems  admitted)  either  wholly  or  in  part  of 
the  partners  in  the  Liverpool  house,  by  which  the  New  York 
house  accepted  a  draft  drawn  upon  them  by  M'Gran  for  nine 
thousand  dollars,  the  invoice  value  of  the  cotton  being  only  nine 
thousand  one  hundred  and  fifty-one  dollars  and  seventy-seven 
cents;  and  were  to  reimburse  themselves  by  a  draft  on  the 
Liverpool  house.  Accordingly,  the  New  York  house,  on  the 
12th  of  March,  1833,  addressed  a  letter  to  the  Liverpool  house, 
in  which  they  state :  "  We  enclose  a  bill  of  lading  for  two  hun- 
dred bales  of  cotton,  shipped  by  M^Loskey,  Hagar,  and  Com- 

*  14  Peters,  479. 
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pany,  of  Mobile,  per  ship  Mary  and  Harriet,  on  account  of  Mr. 
Thomas  M*Gran  of  Augusta,  on  which  you  will  please  effect 
insurance.  This  cotton  cost,  per  invoice,  nine  thousand  one 
hundred  and  fifty-one  dollars  and  seventy-seven  cents.  We 
have  accepted  Mr.  M*Gran's  draft  against  this  cotton,  for  nine 
thousand  dollars,  for  which  we  shall  draw  on  you  for  our  reim- 
bursement when  it  matures.  In  handing  this  draft  for  accept- 
ance, Mr.  M'Gran  says,  he  would  not  have  drawn  for  so  large 
an  advance  were  it  not  that  there  is  a  balance  at  his  credit  with 
you,  which  has  accumulated  within  the  past  two  years ;  so  that 
if  this  should  not  produce  enough  to  meet  the  advance,  it  will  be 
covered  by  what  is  at  his  credit."  The  existence  of  any  such 
balance  was  utterly  denied  at  the  trial ;  and  the  Liverpool  house 
contended  that  there  was  a  balance  the  other  way. 

The  cotton  duly  arrived  at  Liverpool  on  or  about  the  9th  of 
April,  1833.  The  New  York  house  drew  on  the  Liverpool 
house  for  their  reimbursement,  a  bill  dated  the  7th  of  May,  1833, 
for  one  thousand  eight  hundred  and  seventy-one  pounds  and 
nine  pence,  at  sixty  days'  sight,  being  the  amount  of  the  advance ; 
and  that  bill  was  accepted  by  the  Liverpool  house,  on  the  3d  of 
June,  1833,  and  became  payable,  and  was  paid  on  the  5th  of 
August  following.  On  the  3d  of  June,  1833,  the  very  day  of  the 
acceptance,  the  Liverpool  house  sold  the  two  hundred  bales  of 
cotton  (the  market  then  being  on  the  rise)  on  a  credit  for  the 
nett  sum  of  two  thousand  and  seventy-three  pounds  four  shillings 
and  sixpence.  After  deducting  the  charges  (which  amounted  to 
nearly  twenty-five  per  cent.)  which  became  due  and  payable  on 
the  16th  of  September,  1833 ;  and  according  to  an  account  cur- 
rent rendered  to  M'Gran  by  the  Liverpool  house  on  the  29th  of 
June,  1833,  the  whole  transactions  between  the  parties,  includ- 
ing the  sale  of  this  cotton,  lefl  a  balance  of  three  hundred  and 
ninety-two  pounds  fifteen  shillings  and  eight  pence,  due  to 
M*Gran. 

At  the  time  when  the  shipment  was  made,  and  the  advance 
arranged  therefor,  no  instructions  were  given  by  M*Gran  touch- 
ing the  sale  of  the  cotton.  It  accordingly  went  to  the  consig- 
nees as  factors  for  sale,  the  advances  having  been  as  above 
mentioned  without  any  other  contract  than  that  implied  by  law 
as  between  a  principal  and  a  factor  making  advances ;  that  is 
to  say,  that  the  factor  is  to  make  sale  of  the  goods  consigned  to 
him  according  to  his  own  judgment,  in  the  exercise  of  a  sound 
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discretion  as  to  the  time  and  mode  of  sale,  having  regard  to  the 
usages  of  trade  at  the  place  of  sale ;  and  to  reimburse  himself 
out  of  the  proceeds  for  his  advances  and  other  balance  due  him. 

After  the  shipment  and  advance  were  so  made,  viz.  on  the 
20th  of  April,  1883,  M'Gran  addressed  a  letter  to  the  Liverpool 
house,  in  which,  after  acknowledging  the  receipt  of  letters  of  the 
4th  and  5th  of  March  from  them,  he  added :  "  If  you  have  any 
cottons  on  hand  when  this  reaches  you  in  which  I  am  interested, 
I  wish  you  to  hold  them  until  you  hear  from  me  again."  The 
Liverpool  house,  in  a  reply  to  this  letter  on  the  24th  of  May, 
1833,  used  the  following  language :  "  We  are  in  possession  of 
your  esteemed  favor  of  the  20th  ultimo,  and  your  wishes  in 
respect  to  the  cotton  we  now  hold  on  your  account  are  noted 
accordingly."  At  this  time,  by  advices  received  from  other  cor- 
respondents, the  Liverpool  house  were  in  possession  of  informa- 
tion that  at  least  as  early  as  the  8th  of  April,  1833,  M'Gran  had 
failed  in  business. 

On  the  22d  of  July,  1833,  M*Gran  wrote  a  letter  to  the  Liver- 
pool house,  acknowledging  the  receipt  of  their  letter  of  the  24th 
of  May,  in  which  he  says :  **  I  have  your  favor  of  the  31st  (the 
24th)  of  May,  and  note  the  contents.  You  will  please  sell  my 
two  hundred  bales  of  cotton  soon  after  the  receipt  of  this,  unless 
you  are  of  opinion  you  can  do  better  by  holding  a  little  longer." 
This  letter  was  received  by  the  Liverpool  house  on  or  about  the 
23d  day  of  August,  1833. 

On  the  7th  of  June,  1833,  the  Liverpool  house  informed  M*Gran 
of  the  sale  of  the  cotton :  and  in  a  letter  under  date  of  the  30th 
of  July,  1833,  in  reply  thereto,  M*Gran  expressed  his  surprise 
at  the  sale,  and  added :  "  I  beg  leave  to  refer  you  to  my  letter 
of  the  20th  of  April  last,  the  receipt  of  which  you  have  acknow- 
ledged, instructing  you  not  to  sell  any  cottons  you  had  on  hand, 
in  which  I  am  interested,  until  you  heard  from  me  again.  Why 
did  you  sacrifice  my  cottons,  as  the  draft  drawn  by  Brown,  Bro- 
thers, and  Company,  at  sixty  days,  on  account  of  these  cottons, 
could  not  have  been  accepted  more  than  a  day  or  two  before,  as 
it  went  forward  by  the  packet  of  the  8th  of  May  ?  Therefore, 
you  had  sixty  days  before  you  had  any  money  to  pay  for  me." 
And  after  some  other  remarks,  in  the  style  of  complaint,  he  adds : 
^  You  will  please  take  notice,  that  I  do  not  recognise  the  sale, 
and  do  not  consider  you  authorized  to  sell  the  cotton  before  the 
time  ^he  draft  drawn  on  you  by  Brown,  Brothers,  and  Company 


48  AGENCY. 


Brown  and  Company  V9.  M'Gran. 


against  this  cotton  falls  due.  If  the  price  is  higher  on  that  day 
than  the  day  you  sold  it,  I  will  expect  you  to  allow  the  difference; 
and  if  it  is  lower,  I  will  be  prepared  to  pay  you  any  balance  I 
may  owe  you."  To  this  letter  the  Liverpool  house  replied  by  a 
letter  dated  the  4th  of  September,  1833,  in  which  they  vindi- 
cated their  conduct,  and,  among  other  things,  said :  "  We  beg 
you  to  bear  in  mind,  that  there  was  a  balance  due  us  from  you 
on  joint  transaction  from  Mr.  Clarke  ;  that  the  two  hundred  bales 
in  qaestion  were  sold  after  the  market  had  advanced  one  half- 
penny per  pound,  and  that  it  barely  squares  the  account.  You 
had,  unfortunately,  been  obliged  to  stop  payment.  We  had  the 
opportunity  of  paying  ourselves  by  selling  your  cotton  in  a  brisk 
market  to  a  profit  of  ten  per  cent.;  and  we  ask  whether  it  was 
reasonable,  under  such  circumstances,  to  expect  us  to  hold  the 
cotton  for  the  chance  of  further  profit,  when  the  loss,  if  any,  was 
certain  to  fall  on  us,  and  the  profit  not  likely  to  go  to  you  but  to 
your  creditors,  as  was  supposed,  of  whom  we  knew  nothing. 
This  would  have  been  the  extreme  of  injustice  towards  ourselves 
and  our  absent  partners,  without  being  any  advantage  to  you." 
And  after  some  other  remarks,  vindicating  their  conduct,  they 
further  said :  "  We  think  you  must  admit,  that  situated  as  you 
then  were,  you  could  not  reasonably  have  expected  us  to  hold 
the  cotton,  without  pointing  out  in  what  manner  we  should  be 
indemnified  in  event  of  loss  thereby.  That  Brown,  Brothers, 
and  Company's  draft  was  not  due,  does  not  alter  the  case.  We 
had  become  responsible  some  months  before  by  Brown,  Brothers, 
and  Company's  acceptance  of  the  draft  of  the  shippers." 

Here  the  correspondence  between  the  parties  seems  to  have 
closed.  The  present  action  was  brought  to  recover  damages 
against  the  Liverpool  house  for  a  supposed  breach  of  orders  and 
of  their  duty  as  factors.  At  the  trial  there  was  an  account  cur- 
rent between  the  parties,  and  other  evidence  before  the  jury ; 
the  whole  evidence  in  the  case,  however,  was  introduced  by 
M*Gran.  Among  other  questions  before  the  jury  were  the  fol- 
lowing :  whether  the  advance  made  by  the  New  York  house 
was,  in  effect,  an  advance  by  the  Liverpool  house,  either  as 
agents  or  as  partners  in  the  latter;  whether  there  was  any 
balance  due  to  the  Liverpool  house  upon  the  former  transactions ; 
whether  M'Gran  was  insolvent  or  not,  according  to  the  advices 
received  by  the  Liverpool  house ;  and  whether,  under  the  cir- 
cumstances disclosed  in  the  evidence,  the  Liverpool  house  had 
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a  right  to  sell  the  two  hundred  bales  of  cotton  for  their  reim- 
bursement, notwithstanding  the  wishes  or  orders  contained  in 
the  letter  of  the  20th  of  April. 

The  jury  at  the  trial  found  a  verdict  for  the  plaintiff  (M'Gran) 
for  four  thousand  nine  hundred  and  seventy-eight  dollars  and 
fifty-seven  cents,  under  certain  instructions  given  by  the  Court, 
upon  which  verdict  judgment  was  accordingly  rendered  :  and  a 
bill  of  exceptions  having  been  taken  by  the  original  defendants, 
the  cause  now  comes  before  us  for  revision,  upon  the  points 
made  and  instructions  given  at  the  trial. 

The  counsel  for  the  defendants  asked  the  Court  to  instruct  the 
jury :  1,  That  the  advance  by  the  house  of  Brown,  in  New 
York,  was  in  effect  an  advance  by  the  house  in  Liverpool ;  and 
after  the  advance  was  so  made  the  shipper  had  no  right  to  alter 
the  instructions  which  were  given  at  the  time  of  such  advance. 
2.  That  the  house  in  Liverpool  having  advanced  so  large  an 
amount  on  this  cotton,  having  a  previous  unsettled  claim  against 
the  shipper,  and  the  shipper  having  afterwards  and  before  the 
sale  of  the  cotton  become  insolvent,  the  house  in  Liverpool  had 
a  right  to  sell  for  their  reimbursement,  notwithstanding  the  sub- 
sequent orders  of  the  shipper. 

The  Court  refiised  to  give  these  instructions ;  and,  in  our  judg- 
ment, with  great  propriety ;  as  each  of  them  involved  matters  of 
fact  in  controversy  before  the  jury  upon  which  it  was  exclusively 
their  province  to  decide.  If  the  defendants  meant  to  draw 
from  the  Court  an  opinion  in  point  of  law  upon  the  assumed 
facts,  the  proper  mode  would  have  been  to  have  asked  the  Court 
to  instruct  the  jury  that  if  they  found  the  facts  to  be  as  thus  as- 
sumed, then  that  the  law  was  as  these  instructions  stated. 

The  Court  then  proceeded  to  instruct  the  jury,  that  if  they 
found  from  the  evidence  in  the  cause  that  the  plaintiff  had  given 
instructions  to  the  defendants,  by  his  letters  of  the  20th  of  April, 
1833,  not  to  sell  any  cottons  which  the  defendants  might  have 
on  hand  when  that  letter  reached  them,  in  which  the  plaintiff 
was  interested,  until  the  defendants  heard  from  him  again ;  and 
that  such  instructions  were  received  and  recognised  by  the 
defendants,  by  the  evidence  in  the  cause,  and  particularly  by  a 
letter  given  in  evidence  as  one  from  the  defendants  to  the  plain- 
tiff dated  the  24th  of  May,  1833,  in  reply  to  the  plaintiff's  letter 
to  them  of  the  20th  of  April,  1833 ;  that  then  the  defendants 

were  not  justifiable  in  law  in  the  sale  of  the  3d  of  June,  1833,  on 
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account  of  the  defendants  having  on  that  day  accepted  Brown, 
Brothers,  and  Company's  draft  for  one  thousand  eight  hundred 
and  seventy-one  pounds  and  nine  pence,  dated  the  7th  of  May, 
1833,  at  sixty  days'  sight. 

It  is  observable  that  this  instruction  is  given  in  absolute 
terms,  without  reference  to  any  other  facts  in  the  cause  which 
might  be  found  by  the  jury  upon  the  evidence  before  them ;  and 
therefore  must  be  deemed  to  apply  to  every  posture  of  the  facts 
which  the  evidence  might  warrant.  It  must,  therefore,  be 
deemed  to  apply  to  the  case,  although  the  advance  was  origi- 
nally made  by  the  New  York  house  for  and  on  account  of  the 
Liverpool  house,  as  agents  or  partners  thereof;  or  the  Liver- 
pool house  had  entered  into  engagements  prior  to  the  advance,  to 
become  responsible  for  the  reimbursement  thereof  to  the  New 
York  house,  in  the  manner  stated  in  the  evidence ;  and  although 
the  plaintiff  was,  before  the  writing  the  letters,  actually  insolv- 
ent, and  had  failed  in  business ;  and  that  fact  was  known  to  the 
defendants. 

One  objection  taken  to  this  instruction  is,  that  it  leaves  to  the 
jury  the  construction  of  the  language  of  the  letters  of  the  20th 
of  April  and  24th  of  May.  It  is  certainly  true  as  a  gene- 
ral rule,  that  the  interpretation  of  written  instruments  properly 
belongs  to  the  Court,  and  not  to  the  jury.  But  there  certainly 
are  cases,  in  which,  from  the  different  senses  of  the  words  used, 
or  their  obscure  and  indeterminate  reference  to  unexplained  cir- 
cumstances, the  true  interpretation  of  the  language  may  be  left 
to  the  consideration  of  the  jury  for  the  purpose  of  carrying  into 
effect  the  real  intention  of  the  parties.  This  is  especially  appli- 
cable to  cases  of  commercial  correspondence,  where  the  real 
objects,  and  intentions,  and  agreements  of  the  parties,  are  often 
to  be  arrived  at  only  by  allusions  to  circumstances  which  are 
but  imperfectly  developed.  The  present  case  sufficiently  illus- 
trates the  distinction.  M'Gran,  in  the  letter  of  the  20th  of  April, 
says,  that  he  wishes  the  defendants  to  hold  any  cottons  on  hand 
until  they  hear  from  him  again.  Now,  this  language,  certainly, 
ordinarily  imports  only  a  desire,  and  not  an  order ;  and  yet 
there  can  be  no  reasonable  doubt,  that  under  particular  circum- 
stances a  wish  expressed  by  a  consignor  to  a  factor  may  amount 
to  a  positive  command.  So,  in  the  reply  of  the  24th  of  May, 
the  defendants  say,  **  your  wishes  in  respect  to  the  cotton  we 
now  hold  on  your  account,  are  noted  accordingly." 
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Here  again  the  point  is  open,  whether  the  language  imports 
that  the  defendants  construed  the  wishes  of  the  plaintiff  to  be 
simply  a  strong  expression  of  desire  or  opinion,  or  a  positive 
order ;  and  also,  whether  the  words  **  noted  accordingly  "  im- 
port that  the  defendants  took  notice  thereof,  or  took  notice  of, 
and  assented  to  obey,  the  wishes  or  order  of  the  plaintiff.  The 
language  is  susceptible  of  either  interpretation,  according  to  cir- 
cumstances. If  the  case  had  been  one  of  simple  consignment, 
without  any  interest  in  the  consignee,  or  any  advance  or  liability 
incurred  on  account  thereof,  the  wishes  might  fairly  be  presumed 
to  be  orders  ;  and  the  noting  the  wishes,  accordingly,  an  assent 
to  follow  them.  But  very  different  considerations  might  apply 
where  the  consignment  should  be,  as  the  present  is,  one  clothed 
with  a  special  interest  and  a  special  property,  founded  upon 
advances  and  liabilities.  We  think,  therefore,  that  this  objec- 
tion is  not,  under  the  circumstances  of  the  case,  maintainable. 
It  would  be  quite  another  question,  whether  the  Court  might  not 
in  its  discretion  have  assumed  upon  itself  the  right  and  duty  of 
construing  these  letters.  There  is  no  novelty  in  this  doctrine. 
It  will  be  found  recognised  in  Ekins  vs.  Macklish,  Ambler  Rep. 
184,  185.  Lucas  vs,  Groning,  7  Taunt.  Rep.  164 ;  and  Rees 
vs.  Warwick,  2  Bam.  and  Aid.  113,  115. 

But  the  main  objection  to  the  instruction  is  of  a  more  broad 
and  comprehensive  character.  The  instruction  in  effect  decides 
that  in  the  case  of  a  general  consignment  of  goods  to  a  factor  for 
sale,  in  the  exercise  of  his  own  discretion  as  to  the  time  and 
manner  of  sale,  the  consignor  has  a  right,  by  subsequent  orders, 
to  suspend  or  postpone  the  sale  at  his  pleasure ;  notwithstand- 
ing the  factor  has,  in  consideration  of  such  general  consignment, 
already  made  advances,  or  incurred  liabilities  for  the  consignor, 
at  his  request,  trusting  to  the  fund  for  his  due  reimbursement. 
We  are  of  opinion  that  this  doctrine  is  not  maintainable  in  point 
of  law.  We  understand  the  true  doctrine  on  this  subject  to  be 
this :  Wherever  a  consignment  is  made  to  a  factor  for  sale, 
the  consignor  has  a  right  generally  to  control  the  sale  thereof, 
according  to  his  own  pleasure  from  time  to  time,  if  no  advances 
have  been  made  or  liabilities  incurred  on  account  thereof;  and 
the  factor  is  bound  to  obey  his  orders.  This  arises  from  the 
ordinary  relation  of  principal  and  agent.  If,  however,  the  factor 
makes  advances,  or  incurs  liabilities  on  account  of  the  consign- 
ment, by  which  he  acquires  a  special  property  therein ;  then  the 
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factor  has  a  right  to  sell  so  much  of  the  consignment  as  may  be 
necessary  to  reimburse  such  advances  or  meet  such  liabilities ; 
unless  there  is  some  existing  agreement  between  himself  and 
the  consignor,  which  controls  or  varies  this  right.  Thus,  for 
example,  if  contemporaneous  with  the  consignment  and  advances 
or  liabilities  there  are  orders  given  by  the  consignor  which  are 
assented  to  by  the  factor,  that  the  goods  shall  not  be  sold  until  a 
fixed  time,  in  such  a  case  the  consignment  is  presumed  to  be 
received  by  the  factor  subject  to  such  orders ;  and  he  is  not  at 
liberty  to  sell  the  goods  to  reimburse  his  advances  or  liabilities, 
until  after  that  time  has  elapsed.  The  same  rule  will  apply  to 
orders  not  to  sell  below  a  fixed  price ;  unless,  indeed,  the  con- 
signor shall,  after  due  notice  and  request,  refuse  to  provide  any 
other  means  to  reimburse  the  factors.  And  in  no  case  virill  the 
factor  be  at  liberty  to  sell  the  consignment  contrary  to  the  orders 
of  the  consignor,  although  he  has  made  advances,  or  incurred 
liabilities  thereon ;  if  the  consignor  stands  ready,  and  offers  to 
reimburse  and  discharge  such  advances  and  liabilities. 

On  the  other  hand,  where  the  consignment  is  made  generally, 
without  any  specific  orders  as  to  the  time  or  mode  of  sale,  and 
the  &ctor  makes  advances  or  incurs  liabilities  on  the  footing  of 
such  consignment,  there  the  legal  presumption  is,  that  the  factor 
is  intended  to  be  clothed  with  the  ordinary  rights  of  factors  to 
sell  in  the  exercise  of  a  sound  discretion,  at  such  time  and  in 
such  mode  as  the  usage  of  trade  and  his  general  duty  require ; 
and  to  reiinburse  himself  for  his  advances  and  liabilities,  out  of 
the  proceeds  of  the  sale;  and  the  consignor  has  no  right,  by  any 
subsequent  orders,  given  after  advances  have  been  made  or  liabi- 
lities incurred  by  the  factor,  to  suspend  or  control  this  right  of 
sale,  except  so  far  as  respects  the  surplus  of  the  consignment, 
not  necessary  for  the  reimbursement  of  such  advances  or  liabi- 
lities.   Of  course,  this  right  of  the  factor  to  sell  to  reimburse 
himself  for  his  advances  and  liabilities,  applies  with  stronger 
force  to  cases  where  the  consignor  is  insolvent,  and  where,  there- 
fore, the  consignment  constitutes  the  only  fund  for  indenmity. 

Such  then  being  the  relative  rights  and  duties  of  the  parties, 
we  are  of  opinion  that  the  instruction  given  to  the  jury  by  the 
learned  judge  in  the  Circuit  Court,  is  not  maintainable  in  point 
of  law.  The  consignment  was  general  to  the  Liverpool  house, 
for  sale;  the  advances  and  liabilities  were  contemporaneous 
with  the  consignment ;  there  were  no  contemporaneous  orders 
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limiting  or  qualifying  the  general  rights  of  the  factors  resulting 
from  these  circumstances ;  the  consignor,  subsequently,  either 
&iled  in  business,  or  was  believed  to  have  failed ;  the  wishes 
subsequently  expressed  by  the  letter  of  the  20th  of  April,  even 
admitting  them  to  have  the  force  of  orders,  were  unaccompanied 
with  any  other  means  of  indemnity,  or  even  with  any  offer  of 
reimbursement  of  the  advances  or  liabilities.  Unless,  then, 
upon  the  established  principles  of  law,  the  consignor  had  a  clear 
right  to  control  the  sale  of  the  consignment,  by  any  orders  which 
he  might  in  his  discretion  choose  to  give,  notwithstanding  such 
advances  and  liabilities ;  which  we  are  of  opinion  he  had  not ; 
the  instruction  was  erroneous. 

We  have  not  thought  it  necessary  to  enter  upon  any  general 
examination  of  the  authorities  which  support  the  doctrines  which 
have  been  thus  stated  by  us.  But  the  opinion  of  Lord  Chief 
Justice  Gibbs,  in  Pothonier  vs.  Dawson,  1  Holt's  Rep.  383,  and 
the  opinions  of  the  judges  in  Graham  vs.  Dyster,  6  Maul,  and 
Selw.  1.  4,  5,  will  be  found  fully  to  recognise  some  of  the  lead- 
ing principles. 

Another  instruction  was  given  by  the  Court  to  the  jury  upon 
the  question  of  damages,  supposing  the  Liverpool  house,  by  the 
sale,  had  violated  their  proper  duty.  It  was,  that  if  the  jury 
found,  from  the  evidence  in  the  cause,  that  cottons  were  selling 
for  a  higher  price  from  the  3d  of  June,  1833,  when  the  draft 
was  accepted,  and  when  the  cotton  was  sold,  until  the  time 
when  the  said  draft  was  mature  and  payable,  and  if  the  evidence 
in  the  cause  ascertain  at  any  time  before  the  maturity  of  the 
draft,  what  such  higher  price  was,  and  that  the  cotton  belonging 
to  the  plaintiff  could  have  been  sold  for  such  higher  price ;  then 
the  plaintiff  was  entitled  to  recover  from  the  defendants  the 
difference  in  price  between  the  sum  for  which  the  defendants 
sold  the  cotton,  and  the  sum  at  which  it  might  have  been  sold 
before  or  at  the  maturity  of  the  draft.  This  instruction  was 
doubtless  framed  upon  the  ground  that  this  was  the  claim  of 
damages  which  the  plaintiff  asserted  by  his  letter  of  the  30th  of 
July,  1833.  But  as  that  letter  was  not  assented  to,  nor  the  claim 
recognised  by  the  defendants,  this  claim  could,  in  no  just  sense, 
be  obligatory  upon  them ;  and  as  a  general  rule  of  law,  applicable 
to  damages  under  like  circumstances,  we  think  that  it  cannot  be 
maintained. 

Supposing  the  sale  made  by  the  defendants  on  the  3d  of  June 
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to  have  been  tortious,  and  in  violation  of  orders,  the  plaintiff  had 
his  election  either  to  claim  damages  for  the  value  of  the 
cotton  on  that  day,  as  a  case  of  tortious  conversion,  or  for  the 
value  of  the  cotton  on  the  23d  of  August  following,  when  the 
letter  of  the  plaintiff  of  the  22d  of  July  was  received,  which 
authorized  a  sale.  If  the  price  of  cotton  was  higher  on  that  day 
than  at  any  intermediate  period,  he  was  entitled  to  the  benefit 
thereof.  If,  on  the  other  hand,  the  price  was  then  lower,  he 
could  not  justly  be  said  to  be  damnified  to  any  extent  beyond 
what  he  would  lose  by  the  difference  of  the  price  of  cotton  on 
the  3d  of  June,  and  the  price  on  the  23d  of  August. 

For  these  reasons,  we  are  of  opinion,  that  both  the  instructions 
given  by  the  Circuit  Court  to  the  jury  were  erroneous ;  and 
therefore  the  judgment  ought  to  be  reversed,  and  the  cause 
remanded,  with  instructions  to  that  Court  to  award  a  venire 
facias  de  novo. 

The  leading  principles  established  in  this  case  were  discussed  and  approved 
in  Parker  vs.  Brancker,  22  Pick.  40.  The  jury  in  that  case  had  been  instructed, 
^  that  a  commission  merchant,  having  received  goods  to  sell  at  a  certain  limited 
price  and  made  advances  upon  such  goods,  had  a  right  to  reimburse  himself  by 
selling  such  goods  at  the  fair  market  price,  though  below  the  limit,  if  the  con- 
signor refused  upon  application,  and  after  a  reasonable  time,  to  repay  the  ad- 
vances." *^  The  rule  of  law  thus  laid  down,"  says  Judge  Wilde,  delivering  the 
opinion  of  the  Court,  **  appears  to  have  been  stated  with  perfect  accuracy,  and 
with  all  the  qualifications  that  are  applicable  to  the  defendant's  right  of  sale." 
The  law  appears  to  be  well  settled,  both  in  England  and  in  this  country,  that  the 
pledgee  of  personal  property,  after  the  debt  becomes  due,  may  sell  without  a 
judicial  process  and  decree  of  foreclosure,  upon  giving  reasonable  notice  to  the 
debtor  to  redeem.  It  was  so  decided  in  Tucker  vs.  Wilson,  1  P.  Wms.  261, 
and  in  Lockwood  vs.  Ewer,  2  Atk.  303.  The  same  rule  wus  laid  down  in  De 
Lisle  vs.  Priestman,  1  Brown's  Penn.  Rep.  171,  and  in  New  York  by\l!hancellor 
Kent,  in  Hart  vs.  Ten  Eyck,  2  Johns.  Ch.  Rep.  100.  The  principle  thus  setp 
tied  seems  to  be  founded  in  good  sense,  and  may  be  essentially  necessary  to 
enable  the  pledgee  to  avail  himself  of  his  pledge  in  a  reasonable  manner,  for 
the  discharge  of  his  demand. 

"  In  the  present  ease,  the  defendants  were  not  merely  pledged,  but  they  were 
expressly  authorized  to  sell  the  property  consigned  to  them,  and  thereby  to  reim- 
burse themselves  for  their  advances.  There  was  no  time  limited  within  which 
the  sale  was  to  have  been  made.  The  defendants  were  therefore  bound  by  their 
acceptance  of  the  consignment  to  wait  a  reasonable  time,  if  the  sale  could  not 
be  made  for  the  price  limited,  although  by  the  delay  their  security  might  be 
impaired. 

**  But  after  such  a  reasonable  time  had  elapsed,  and  a  demand  had  been  made 
upon  the  plaintiff  to  repay  the  money  advanced,  and  he  had  refused  so  to  do,  he 
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hftd  no  farther  power,  by  any  principle  of  law  or  jostice,  to  control  the  defend- 
ants' right  of  sale  to  their  prejudice.  Such  a  power  would  be  inconsistent  with 
what  must  be  presumed  to  have  been  the  understanding  of  the  parties  at  the 
time  when  the  advances  were  made,  and  it  would  enable  the  plaintiff  to  impair 
the  defendants'  security  at  his  own  will  and  pleasure,  for  an  unlimited  time,  if 
he  were  disposed  so  to  do.  To  sanction  such  a  right  would  operate  injuriously 
on  the  interests  of  consignees,  and  would  check  the  continuance  of  those  large 
advances,  by  the  aid  of  which  a  flourishing  trade  has  been  carried  on  for  years 
past,  to  the  great  profit  of  the  mercantile  community.  For  although  such  ad- 
vances may  sometimes  lead  to  over  trading,  and  may  induce  individuals  to  ven- 
ture upon  rash  speculations,  it  cannot  be  doubted  but  that  upon  the  whole  they 
have  contributed  to  increase  the  wealth  and  prosperity  of  the  country.  The 
principle,  therefore,  involved  in  this  case  is  of  great  importance,  and  has  been 
considered  by  the  Court  with  great  care." 

Upon  analogous  principles  proceed  the  cases  in  which  the  principal  is  not 
permitted  to  revoke  the  authority  of  the  factor,  where  the  latter,  in  obedience 
to  instructions,  has  contracted  engagements  which  render  him  responsible  to  a 
third  person :  as,  for  example,  where  a  factor,  by  the  directions  of  his  principal, 
has  entered  into  a  contract  with  a  third  person  for  the  purchase  of  goods.  Brind 
vs,  Hampshire,  1  Mees  &  Welb.  365;  Williams  vs.  Everett,  14  East.  Rep.  682; 
Adams  vs.  Lindsell,  1  Bam.  &.  Aid.  681. 

The  duty  of  a  factor,  who  has  accepted  a  consignment,  to  comply  with  the 
orders  prescribed  by  the  shipper  at  the  time,  notwithstanding  he  has  incurred 
obligations  by  accepting  bills  of  the  consignor,  was  illustrated  in  the  case  of 
Loraine  vs.  Cartwright,  3  Wash.  Cir.  C.  R.  151.  A  merchant  in  Philadelphia 
shipped  a  cargo  of  cotton  to  his  corresjpondent  in  Liverpool,  with  instructions 
to  sell,  provided  the  price  should  be  such  as  to  cover  first  cost  and  charges. 
He  at  the  same  time  drew  on  the  Liverpool  merchant  in  advance.  The  bill 
was  accepted.  When  the  cargo  arrived,  there  were  strong  appearances  that 
there  would  be  a  decline  in  the  price.  The  factor  sold  immediately  upon  the 
cargo,  at  less  than  the  invoice  price.  The  price  subsequendy  arose,  from  un- 
expected causes.  It  was  held  by  Judge  Washington  that  the  factor  was  liable 
for  the  loss :  that  he  was  not  justified  in  selling  to  reimburse  himself  his 
advance,  and  that  it  was  entirely  inadmissible  to  make  his  voluntary  acceptance 
of  the  plaintiff's  bill  an  excuse  for  a  breach  of  his  orders.  S.  P.  Courcier  vs. 
Kitty,  4  Wash.  C.  C.  R.  649. 

Nor  can  a  factor  undertaking  to  make  a  purchase  for  his  principal  impose 
upon  him  terms  unusual  in  their  transactions,  as  a  condition  for  his  delivery  of 
the  goods.  He  should  have  declined  the  commission ;  and  if,  after  the  purchase, 
and  before  the  acquiescence  of  the  principal  in  the  conditions,  and  the  delivery 
of  the  goods  to  him,  they  are  lost,  the  loss  falls  upon  the  factor. 

Thusin  Williams  &Moriey  vs.  Littlefield,  12  Wend.  362,  the  factor  had  been 
instructed  to  purchase  and  forward  by  the  first  opportunity,  and  npon  the  most 
favorable  terms,  a  certain  quantity  of  hemp-bagging.  From  the  character  of 
the  market  for  which  it  was  intended,  an  inmiediate  delivery  was  very  import- 
ant. The  factor  purchased  at  a  credit  of  six  months,  and  forwarded  the 
bagging  to  his  correspondent,  with  instructions  not  to  deliver  it  to  the  principal 
unless  paid  for  in  cash,  or  in  approved  paper  at  ninety  days.    The  bagging, 
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after  its  arrival,  but  before  delivery  to  the  principal,  or  acceptance  by  him,  was 
consumed  by  fire.  The  Supreme  Court  held,  that  the  &ctor,  and  not  the  prin- 
cipal, must  bear  the  loss  of  the  goods.  Judge  Sutherland,  delivering  the  opinion 
of  the  Court,  says :  ^  The  tenns  of  the  defendant's  order,  taken  in  connexion  with 
the  evidence,  clearly  show  that  the  defendant  expected  the  goods  to  be  pur- 
chased on  an  extended  credit,  and  that  their  immediate  delivery  was  considered 
all-important,  as  the  sale  for  the  season  would  otherwise  be  lost.  There  could 
have  been  no  misunderstanding  between  the  parties  upon  these  two  points. 
Such,  then,  was  the  legal  eflfect  of  the  defendant's  order ;  and  the  plaintiff  in 
undertaking  to  exact  immediate  payment,  and  refusing  to  deliver  the  goods 
until  paid  for,  if  he  intended  to  be  considered  as  &ctor  or  agent  in  the  trans- 
action, violated  his  instructions,  and  made  the  goods  his  own :  he  became,  in 
&ct,  a  vendor  ofllering  terms  of  sale." 


TiERNAN    ET    AL.  VS.  JaCKSON.* 

Liability  of  a  Factor,  by  reason  of  the  receipt  of  a  consignment  of  goods,  to  an 
assignee  of  his  principal. 

Mr.  Justice  Story  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  to  the  Circuit  Court  for  the  district  of 
Maryland,  in  which  the  defendant  in  error  was  the  original 
plaintiff. 

The  suit  was  an  action  for  money  had  and  received,  brought 
under  the  following  circumstances.  The  defendants,  Luke 
Tieman  and  Sons,  of  Baltimore,  were  factors  of  Thomas  H. 
Fletcher,  of  Nashville,  in  the  State  of  Tennessee.  In  the  course 
of  their  business  transactions  Fletcher  became  indebted  to 
them,  and  to  another  house,  in  which  Luke  Tieman  was  surviv- 
ing partner,  in  a  sum  of  money  exceeding  nine  thousand  dollars. 
On  the  8th  of  May,  1819,  Fletcher,  through  his  agent,  Jouett 
F.  Fletcher,  shipped  at  New  Orleans  eighty-one  hogsheads  of 
tobacco,  on  board  of  the  brig  Struggle,  bound  for  Baltimore, 
consigned  to  Tieman  and  Sons.  The  invoice  and  bill  of  lad- 
ing were  enclosed  in  a  letter  of  advice  to  Tieman  and  Sons  by 
the  Struggle.  In  the  invoice  it  was  stated  that  the  shipment 
was  made  by  order  of  Thomas  H.  Fletcher,  through  his  agent, 
Jouett  F.  Fletcher ;  and  in  the  bill  of  lading  that  it  was  for  the 
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account  and  risk  of  Thomas  H.  Fletcher,  and  consigned  to 
Tieman  and  Sons.    The  letter  of  advice  was  as  follows : 

**New  Orleans,  May  8,  1819. 
^Messrs.  Luke  Tiernan  and  Sons — Gentlemen — Herewith 
we  hand  you  invoice,  bill  of  lading,  eighty-one  hogsheads  of 
tobacco,  for  account  of  Thomas  H.  Fletcher,  by  order  of  Jouett 
F.  Fletcher,  which  you  will  please  receive,  and  hold  subject  to 
the  order  of  the  latter.  We  are  yours,  &c.,  M'Neill,  Fisk,  and 
Rutherford,  per  Jacob  Knapp." 

A  short  time  before  there  had  been  a  like  shipment  of  tobacco 
on  account  of  Thomas  H.  Fletcher,  to  Tieman  and  Sons,  by 
the  schooner  Mary.  The  consignment  by  the  Struggle  arrived 
on  the  7th  of  June,  1819,  some  time  after  that  by  the  Mary  had 
been  received.  Previous  to  the  arrival  of  either  of  these  ship- 
ments, viz.  on  the  10th  of  April,  1819,  Thomas  H.  Fletcher,  at 
Nashville,  wrote  a  letter  to  Tieman  and  Sons,  enclosing  another 
to  his  creditors  at  Baltimore,  informing  them  of  his  embarrass- 
ments, in  consequence  of  the  failure  of  a  house  at  Nashville, 
and  offering  a  proposition  for  the  liquidation  of  their  debts. 
The  letter,  among  other  things,  stated  that  his  cotton  and 
tobacco  at  New  Orleans  had  all  been  shipped,  and  advances  had 
on  it,  and  th^t  he  had  received  the  money  arising  from  the  sales 
and  shipments ;  that  he  held  a  large  amount  of  good  paper  of 
the  most  unquestionable  kind,  the  greater  part  of  which  was 
then  due ;  that  he  offered  to  give  paper  of  this  description  for 
their  claims  against  him.  He  then  proposed  that  the  creditors 
should  appoint  Mr.  Ephraim  H.  Foster,  of  Nashville,  their 
agent,  to  negotiate  the  business  ;  and  added, ''  in  all  cases  such 
of  you  as  hold  my  notes  must  forward  them  to  Mr.  Foster,  as 
they  must  be  taken  up  when  I  give  him  other  paper."  Tieman 
and  Sons,  on  the  same  day  they  received  the  letter,  accepted 
the  proposition,  and  wrote  a  letter  to  that  effect.  In  conse- 
quence of  this  arrangement,  Thomas  H.  Fletcher,  on  the  21st 
of  May,  1819,  paid  to  Mr.  Foster,  in  promissory  notes,  the 
claims  of  the  two  houses  of  the  Tieraans,  and  took  receipts  in 
full  from  Mr.  Foster  as  agent.  At  the  time  of  this  payment 
and  settlement,  Tieman  and  Sons  did  not  know  of  the  consign- 
ment by  the  Struggle;  but  Mr.  Charles  Tieman  arrived  at 
Nashville  shortly  afterwards,  and  expressed  his  satisfaction  at 
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the  mode  of  payment  At  a  subsequent  period,  in  July,  1819, 
this  payment  and  settlement  were  rescinded  by  the  parties,  and 
the  receipts  given  up.  But  in  our  view  of  the  case,  it  is  unne- 
cessary to  trace  these  transactions  further. 

On  the  21st  of  May,  1819,  Thomas  H.  Fletcher,  being  indebted 
to  James  Jackson,  of  Nashville  (the  plaintiff),  drew  a  bill  of 
exchange  in  his  favor  upon  Tieman  and  Sons,  as  follows : 
'' Nashville,  May  21st,  1819.  92,400.  Sixty  days  after  sight 
of  this  my  first  of  exchange,  second  unpaid,  pay  to  the  order  of 
James  Jackson,  twenty-four  hundred  dollars,  value  received. 
Thomas  H.  Fletcher.  To  Messrs.  Luke  Tieman  and  Sons, 
Baltimore."  This  bill  was  presented  and  protested  for  non- 
acceptance  on  the  9th  of  June,  1819 ;  and  was  at  maturity  pro- 
tested for  non-payment.  On  the  same  day  the  bill  was  drawn, 
Fletcher  drew  the  following  assignment  on  the  back  of  a  dupli- 
cate invoice  of  the  shipment  by  the  Struggle.  "Nashville,  21st 
of  May,  1819.  I  assign  to  James  Jackson  so  much  of  the  pro- 
ceeds of  the  sale  of  the  tobacco  alluded  to  in  the  within  invoice, 
as  will  amount  to  twenty-four  hundred  dollars  ;  to  Ingram  and 
Lloyd,  as  above,  six  hundred  dollars ;  and  the  balance,  what- 
ever it  may  be,  to  6.  G.  Washington  and  Co. :  and  Messrs. 
Tieman  and  Sons  will  hold  the  net  proceeds  of  the  within 
invoice  subject  to  the  order  of  the  persons  above  named,  as 
directed  above.  Thomas  H.  Fletcher."  This  assignment  was 
not  delivered  to  Mr.  Jackson  until  the  26th  of  the  same  month ; 
and  all  persons  named  therein  were  creditors  of  Fletcher. 

There  are  many  other  facts  spread  upon  the  record,  but  these 
appear  to  us  all  that  are  material  to  dispose  of  the  questions 
argued  at  the  bar. 

The  first  question  is,  whether  the  assignment  so  made  to  Jack- 
son, on  the  19th  of  May,  passed  the  legal  title  in  the  tobacco  so 
as  to  make  the  same,  or  the  proceeds  thereof,  presently  the  pro- 
perty of  Jackson  and  the  other  persons  named.  This  is  a  ques- 
tion essentially  depending  upon  the  intention  of  the  parties  to  be 
gathered  from  the  terms  of  the  assignment ;  for  whatever  may 
be  the  inaccuracy  of  expression,  or  the  inaptness  of  the  words 
used,  in  a  legal  view,  if  the  intention  to  pass  the  legal  title  can  be 
clearly  discerned,  the  Court  will  give  effect  to  it,  and  construe 
the  words  accordingly.  Thus,  if  a  man  grant  the  profits  of  his 
land,  it  is  said  that  the  land  itself  passes.  Co.  Litt.  4.  Com. 
Dig.  Grant,  E.  5.    At  the  time  when  this  assignment  was  made, 
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the  tobacco  was  in  transitu  ;  and  if  there  had  been  an  absolute 
assignment  of  the  proceeds,  so  that  the  tobacco  was  immediately 
put  at  the  risk  of  the  assignee,  and  the  assignor  was  to  have  no 
further  control  over  the  management  of  it,  we  do  not  mean  to 
say,  that  it  would  not  pass  the  legal  title  and  property  in  it  to 
the  assignee.  But  can  such  an  intention  be  gathered  from  the 
words  used  in  this  instrument  ?  We  think  not.  The  words  are, 
"  I  assign,  &c.,  so  much  of  the  proceeds  of  the  sale  of  the  tobac- 
co, &c.,  as  will  amount  to  twenty-four  hundred  dollars."  The 
parties,  then,  contemplate  a  sale,  and  the  assignment  is  to  be, 
not  of  the  tobacco  itself  presently,  but  of  a  portion  of  the  fimds 
arising  from  the  sale  of  it  at  a  future  period.  Could  the  assignee 
or  assignees  have  countermanded  the  consignment  to  Tieman 
and  Sons  ?  Or,  putting  aside  the  factor's  claim  of  a  lien,  could 
they  have  demanded  the  property  of  the  factors  before  the  sale  ? 
We  think  such  was  not  the  intention  of  the  parties.  The  claim 
of  Jackson  was  not  to  an  undivided  portion  of  the  property,  but 
to  a  specific  amount  of  the  proceeds  arising  from  a  sale.  Sup- 
pose before  sale  the  tobacco  had  been  lost  or  destroyed,  would 
the  loss  have  been  his  or  Fletcher's  ?  We  think  it  would  have 
been  Fletcher's.  The  assignees  were  all  creditors ;  and  there 
is  no  evidence  that  they  took  the  assignment  in  satisfaction  of 
their  debts,  or  otherwise  than  as  security  therefor.  And  the 
&ct  that,  contemporaneously,  Jackson  took  a  bill  of  exchange  on 
Tieman  and  Sons  for  the  same  amount,  demonstrates,  that  he 
did  not  understand  the  assignment  as  extinguishing  his  debt,  or 
as  operating  more  than  as  collateral  security.  Upon  the  dis- 
honor of  that  bill,  he  had  a  right  of  recourse  against  the  drawer. 
In  this  view  of  the  transaction,  Fletcher  had  an  immediate  inte- 
rest in  the  sale.  The  larger  the  amount  of  the  proceeds,  the 
further  they  wduld  go  to  extinguish  his  antecedent  debts.  It  is 
perfectly  consistent  with  the  terms  of  the  instrument,  that  he 
should  retain  the  legal  title  in  the  tobacco,  and  that  his  factors 
would  have  a  right  to  make  sale  thereof,  in  the  best  manner  they 
could,  for  his  benefit,  giving  the  assignees  an  equitable  title  in 
the  proceeds  of  the  sale.  Our  opinion  is,  that  upon  the  terms  of 
the  assignment,  it  was  not  intended  by  the  parties  to  pass  the 
legal  title  in  the  tobacco,  or  its  proceeds  ;  but  to  create  an  equi- 
table title  or  interest  only  in  the  proceeds  after  sale,  for  the 
benefit  of  the  assignees. 

Assuming,  then,  that  an  equitable  title  only  to  the  proceeds  of 
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the  sale,  amounting  to  two  thousand  four  hundred  dollars,  vested 
by  the  assignment  in  Jackson,  still,  if  there  has  been  any  agree- 
ment on  the  part  of  Tieman  and  Sons  to  hold  so  much  of  the 
proceeds  for  the  benefit  of  Jackson,  he  may  maintain  the  present 
action;  for  under  such  circumstances,  upon  the  receipt  of  the 
proceeds  after  the  sale,  so  much  thereof  would  be  money  had 
and  received  to  the  use  of  Jackson  ;  and  it  will  make  no  differ- 
ence, under  such  circumstances,  whether  Tieman  and  Sons 
have  a  lien  for  any  balance  of  accounts  or  not ;  for  such  an 
agreement  will  bind  them,  and  amount  to  a  waiver  of  their  lien 
pro  tanto  in  favor  of  Jackson. 

The  question,  then,  is  whether  there  are  any  ingredients  in 
this  case  furnishing  sufficient  proofs  of  such  an  agreement.  Such 
an  agreement  may  be  express,  or  it  may  be  implied,  if  the  cir- 
cumstances of  the  case,  coupled  with  the  acts  of  the  parties, 
necessarily  lead  to  such  a  conclusion.  That  there  has  been  an 
express  agreement  on  the  part  of  Tieman  and  Sons  is  not  pre- 
tended. On  the  contrary,  having  received  the  shipment  on  the 
7th  of  June,  1819,  they  attached  the  property  by  a  writ  of  gar- 
nishment on  the  8th  of  the  same  month,  on  their  own  account, 
as  the  property  of  Fletcher,  and  they  dishonored  the  bill  drawn 
in  favor  of  Jackson  on  the  succeeding  day :  nor  did  they,  after 
the  notice  of  the  assignment,  on  the  15th  of  the  same  month, 
ever  give  any  express  assent  to  hold  the  proceeds  according  to 
the  terms  of  it. 

But  it  has  been  argued  that  the  receipt  of  the  consignment 
with  the  bill  of  lading,  invoice,  and  letter  of  advice,  amounted 
to  an  implied  engagement  to  conform  to  the  terms  of  the  latter, 
and  "to  receive  and  hold  the  tobacco  subject  to  the  order  of" 
Jouett  F.  Fletcher,  the  agent  of  Thomas  H.  Fletcher ;  and  that 
it  being  the  case  of  a  mere  agency,  it  is  in  contemplation  of  law 
subject  to  the  direct  order  of  the  latter,  without  the  intervention 
of  his  agent.  Now,  assuming  that  a  factor  upon  receiving  a  con- 
signment is  bound,  as  between  himself  and  his  principal,  to  con- 
form to  the  orders  of  the  latter,  which  cannot  well  be  denied  in 
point  of  law,  the  question  still  recurs,  whether  that  implied  obli- 
gation can  enure  to  the  benefit  of  a  third  person,  so  as  to  entitle 
the  latter,  upon  obtaining  an  order  at  a  future  period,  to  maintain 
an  action  against  the  factor,  as  upon  an  agreement  in  his  favor. 
And,  d  fortiori y  whether  in  case  of  a  dissent  or  refusal  contem- 
poraneous with  the  receipt  of  the  consignment,  such  an  implied 
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obligation  can  supersede  the  legal  effect  of  such  dissent  or  refu- 
sal. If  an  assent  is  to  be  implied  from  the  duty  of  the  factor  in 
ordinary  cases,  may  not  his  dissent  be  shown  by  acts  rebutting 
the  presumption  ?  In  the  present  case,  the  letter  of  advice  con- 
tains no  authority  to  sell,  but  only  to  receive  and  hold  the 
tobacco  subject  to  the  order  of  the  party.  If  a  power  to  sell  be 
implied,  it  must  be  implied  from  the  antecedent  course  of  busi- 
ness and  relation  of  the  parties,  as  principal  and  factors.  The 
implied  obligation,  then,  from  the  receipt  of  the  consignment,  is 
no  more  than  the  terms  of  it  express,  viz.  to  receive  and  hold 
the  tobacco  subject  to  order ;  not  to  pay  over  the  proceeds  to 
order.  But  waiving  this  consideration,  how  stands  the  general 
proposition  in  point  of  principle  and  authority  ? 

The  general  principle  of  law  is,  that  choses  in  action  are  not 
at  law  assignable.  But,  if  assigned,  and  the  debtor  promise  to 
pay  the  debt  to  the  assignee,  the  latter  may  maintain  an  action 
for  the  amount  against  the  debtor,  as  money  received  to  his  use. 
Independently  of  such  promise  there  is  no  pretence  that  an  action 
can  be  sustained.  Have  Tieman  and  Sons,  since  notice  of  the 
present  assignment,  made  any  such  promise  to  Jackson  ?  No 
express  promise  is  shown,  and  the  acts  antecedently  done  by 
Tieman  and  Sons  repudiate  the  notion  of  any  intentional  implied 
promise  ;  for  those  acts  appropriate  the  property  to  their  own 
claims,  and  to  meet  their  own  lien. 

But  it  is  said,  that  if  a  party  agrees  to  hold  money  or  goods 
subject  to  the  order  of  the  owner,  it  raises  an  implied  promise  to 
the  holder  of  the  order,  upon  which  he  may  maintain  an  action 
at  law.  The  case  of  Weston  vs.  Barker,  12  Johns.  Rep.  276, 
has  been  relied  on  for  this  purpose.  But  in  that  case,  the  party 
receiving  the  money  under  the  assignment  made  an  express  pro- 
mise to  hold  the  same,  subject  in  the  first  place  to  the  demands 
of  certain  specified  creditors,  and  next,  the  balance,  subject  to 
the  order  of  the  assignor.  The  Court  held  that  in  such  case  the 
holder  of  the  order  subsequently  drawn  had  a  right  to  the  money, 
as  money  had  and  received  to  his  use,  notwithstanding  there  was 
a  counter  claim  or  set  off  of  the  assignee  accruing  before  the 
assignment.  The  case  of  Walker  vs.  Birch,  6  Term.  Rep.  258, 
is  somewhat  complicated  in  its  circumstances,  but  it  turned  upon 
similar  principles.  There  the  agreement  was  express  to  hold  the 
property  •for  a  particular  purpose,  and  that,  in  the  opinion  of  the 
Court,  excluded  the  right  of  the  factor  to  assert  a  lien  upon  it 
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for  any  demand  due  to  him,  which  was  inconsistent  with  that 
purpose.  Lord  Kenyon  there  said,  the  parties  may  if  they  please 
introduce  into  their  contract  an  article  to  prevent  the  application 
of  a  general  rule  of  law  to  it.  In  the  note  given  by  the  factors 
in  that  case,  they  acknowledged  that  they  had  received  the 
goods  for  sale,  and  promised  to  pay  the  proceeds  of  them,  when 
sold,  to  J.  F.  or  his  order.  J.  F.  was  the  agent  of  the  owners, 
and  they  having  become  bankrupt,  their  assignees  brought  an 
action,  not  for  the  proceeds  (for  the  goods  were  not  sold),  but  for 
the  goods,  and  they  recovered  upon  the  footing  of  the  original 
special  contract.  That  case  also  differs  from  the  present  in  one 
important  fact,  and  that  is,  that  the  suit  was  brought  by  the  as- 
signees of  the  bankrupt  owners,  and  not  by  a  holder  of  the  order. 
In  the  case  of  Mandeville  vs.  Welch,  5  Wheat.  Rep.  277,  286,  it 
was  said  by  this  Court,  that  in  cases  where  an  order  is  drawn  for 
the  whole  of  a  particular  fund,  it  amounts  to  an  equitable  assign- 
ment of  that  fund,  and  after  notice  to  the  drawee  it  binds  the 
fund  in  his  hands.  But  where  the  order  is  drawn  either  on  a 
general  or  a  particular  fund,  for  a  part  only,  it  does  not  amount 
to  an  assignment  of  that  part,  or  give  a  lien  as  against  the  drawee, 
unless  he  consent  to  the  appropriation  by  an  acceptance  of  the 
draft,  or  an  obligation  to  accept  may  be  fairly  implied  from  the 
custom  of  trade  in  the  course  of  business  between  the  parties  as 
a  part  of  their  contract.  The  Court  were  there  speaking  in  a 
case,  where  the  suit  was  not  brought  by  the  assignee,  but  in  the 
name  of  the  original  assignor,  for  his  use  against  the  debtor,  and 
it  was  therefore  unnecessary  to  consider  whether  the  remedy, 
if  any,  for  the  assignee  was  at  law  or  in  equity. 

The  case  of  Farmer  vs.  Russell,  1  Bos.  and  Pull.  295,  so  far 
as  the  point  before  us  is  concerned,  asserts  the  principle,  that  if 
A.  receives  money  from  B.  to  pay  to  C,  it  is  money  had  and  re- 
ceived for  the  use  of  the  latter.  In  such  a  case  it  is  immaterial 
whether  the  promise  to  pay  over  be  express  or  implied,  for  by 
the  very  act  of  receipt,  the  party  holds  it  not  for  A.  but  in  trust 
for  C.  (See  also  Schermerhom  vs.  Vanderheyden,  1  Johns.  Rep. 
139.  Onion  vs.  Paul,  1  Harris  and  Johns.  114.  Pigott  vs. 
Thompson,  3  Bos.  and  Pull.  146,  149,  note.) 

The  case  of  Neilson  vs.  Blight,  1  Johns.  Cases,  295,  resolved 
itself  substantially  into  this :  that  the  defendant,  who  was  a  sub- 
agent,  bad  received  the  goods  in  question  upon  conditibn  of  pay- 
ing to  the  plaintiff  out  of  the  first  proceeds  a  certain  sum  due  to 
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hiniy  according  to  a  written  contract  with  the  agent  of  which  he 
had  notice,  and  to  which,  in  a  letter  addressed  to  the  plaintiff,  he 
admitted  his  obligation  to  comply ;  .and  the  Court  held  the  plain- 
tiff entitled  to  recover  the  amount  in  an  action  for  money  had  and 
received.  This  was  a  case  then,  either  of  an  express  promise 
by  the  sub-agent,  or  at  least  of  an  implied  promise  irresistibly 
established,  and  creating  a  privity  between  the  parties  in  ajnan- 
ner  clear  and  unequivocal. 

All  these  cases  are  distinguishable  from  the  present.  They 
are  either  cases  where  there  was  an  express  promise  to  hold  the 
money  subject  to  the  order  of  the  principal,  or  there  was  an 
implied  promise  to  pay  it  over  as  it  was  received  to  the  use  of  a 
particular  person.  The  express  promise  to  pay  to  order  bound 
the  party,  and  excluded  any  claim  for  a  lien,  and  any  defence  on 
account  of  want  of  privity  between  him  and  the  holder  of  the 
order.  The  receipt  of  the  money  for  the  use  of  a  particular 
person  necessarily  imported  a  promise  or  obligation  to  hold  it  in 
privity  for  such  person. 

In  the  case  at  bar  no  such  irresistible  presumptions  exist. 
There  was,  as  we  have  seen,  no  express  promise  to  hold  the 
proceeds  of  the  sale  subject  to  order,  and  no  implied  promise 
positively  and  necessarily  flowed  from  the  circumstances.  On 
the  contrary  the  acts  of  Tieman  and  Sons,  contemporaneous 
with  the  receipt  of  the  consignment,  negatived  it,  and  the  actual 
assignment  was  subsequent  to  those  acts. 

The  question  is  certainly  a  nice  one,  and  confessedly  new  in 
the  circumstances  of  its  actual  presentation.  On  this  account 
we  were  desirous  of  making  some  further  researches  into  the  au- 
thorities, and  we  have  found  two  cases  not  cited  at  the  bar  which 
seem  to  us  fully  in  point.  The  first  is  Williams  vs.  Everett,  14 
East,  582.  There  K.  abroad  remitted  certain  bills  to  his  bankers 
in  London,  directing  them  to  pay  certain  simis  out  of  the  pro- 
ceeds, when  paid,  to  certain  specified  creditors.  The  bankers 
received  the  bills,  and  before  they  were  paid,  the  plaintiff  (one 
of  the  specified  creditors)  called  on  the  bankers,  and  stated  that 
he  had  received  a  letter  from  K.  directing  three  hundred  pounds 
to  be  paid  to  him  out  of  the  bills  sent,  and  proposing  to  the 
bankers  to  indemnify  them,  if  they  would  deliver  to  him  one  of 
the  bills  to  the  amount ;  but  the  bankers  refused  so  to  do,  or  to 
act  upon  the  letter ;  although  they  admitted  the  receipt  of  it, 
and  that  the  plaintiff  was  the  person  to  whom  the  sum  of  three 
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hundred  pounds  was  directed  to  be  appropriated.  The  bankers 
afterwards  received  the  money  on  the  bills,  and  the  plaintiff 
brought  an  action  for  money  had  and  received,  to  recover  the 
amount  of  the  money  so  appropriated  to  him.  The  Court  held 
that  the  action  was  not  maintainable.  Lord  Ellenborough,  in 
delivering  the  opinion  of  the  Court,  said  :  "  The  question  which 
has  been  argued  before  us  is,  whether  the  defendants  by  receiv- 
ing this  bill,  did  not  accede  to  the  purposes  for  which  it  was 
professedly  remitted  to  them  by  K.,  and  bind  themselves  so  to 
apply  it ;  and  whether,  therefore,  the  amount  of  such  bill  paid 
to  them,  when  due,  did  not  instantly  become,  by  operation  of 
law,  money  had  and  received  to  the  use  of  the  several  persons 
mentioned  in  K.'s  letter  as  the  creditors,  in  satisfaction  of  whose 
bills  it  was  to  be  applied ;  and  of  course  as  to  three  hundred 
pounds  of  it,  money  had  and  received  to  the  use  of  the  plaintiff. 
It  will  be  observed,  that  there  is  no  assent  on  the  part  of  the 
defendants  to  hold  this  money  for  the  purposes  mentioned  in  the 
letter ;  but,  on  the  contrary,  an  express  refusal  of  the  creditor 
so  to  do.  If,  in  order  to  constitute  a  privity  between  the 
plaintiffs  and  defendants,  as  to  the  subject  of  this  demand,  an 
assent  express  or  implied  be  necessary,  the  assent  can  in  this 
case  be  only  an  implied  one,  and  that,  too,  implied  against  the 
express  dissent  of  the  parties  to  be  charged.  By  the  act  of 
receiving  the  bill,  the  defendants  agree  to  hold  it  until  paid ; 
and  its  contents  when  paid  to  the  use  of  the  remitter.  It  is 
entire  to  the  remitter  to  give  and  countermand  his  own  direc- 
tions respecting  the  bill  as  often  as  he  pleases;  and  the  persons 
to  whom  the  bill  is  remitted  may  still  hold  the  bill  till  received, 
and  its  amount,  when  received,  for  the  use  of  the  remitter  him- 
self; until  by  some  engagement  entered  into  between  themselves 
with  the  person  who  is  the  object  of  the  remittance,  they  have 
precluded  themselves  from  so  doing,  and  have  appropriated  the 
remittance  to  the  use  of  such  person.  After  such  a  circumstance 
they  cannot  retract  the  consent  they  may  have  once  given,  but 
are  bound  to  hold  it  for  the  use  of  the  appointee.  If  it  be  money 
had  and  received  for  the  use  of  the  plaintiff,  under  the  orders 
which  accompanied  the  remittance,  it  occurs  as  fit  to  be  asked, 
when  did  it  become  so  T  It  could  not  be  so  before  the  money 
was  received  on  the  bill  becoming  due.  And  at  that  instant 
suppose  the  defendants  had  been  robbed  of  the  cash  or  notes  in 
which  the  bill  in  question  had  been  paid,  or  they  had  been  burnt  or 
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lost  by  accident ;  who  would  have  borne  the  loss  thus  occasioned? 
Surely  the  remitter  K.,  and  not  the  plaintiff  and  his  other  cre- 
ditors, in  whose  favor  he  had  directed  the  application  of  the 
money,  according  to  their  several  proportions,  to  be  made.    This 
appears  to  us  |o  decide  the  question."     This  language  has  been 
quoted  at  large  from  its  direct  application  to  all  the  circum- 
stances of  the  case  at  .bar.    Here,  Tieman  and  Sons,  before  the 
sale  and  receipt  of  the  proceeds  of  the  tobacco,  refused  to  hold 
the  same  for  the  use  of  Jackson ;  and  how  then  could  the  money, 
when  Afterwards  received,  be  money  had  and  received  to  his 
use  ?     If  this  case  be  law,  it  is  in  all  its  governing  principles 
like  the  present.     The  case  of  Grant  vs,  Austin,  3  Price's  Rep. 
58,  is  still  later,  and  recognises  in  the  fullest  manner  the  decision 
in  14  East,  582.     That  was  the  case  of  a  remittance  to  bankers, 
with  a  request  that  they  would  pay  certain  amounts  to  persons 
specified  in  the  letter.     No  dissent  on  the  part  of  the  bankers 
was  shown.     But  the  Court  held,  that  in  order  to  constitute  an 
appropriation  of  the  money,  or  any  portion  of  it,  in  favor  of  the 
persons  specified,  some  assent  on  the  part  of  the  bankers  must 
be  shown,  and  that  the  circumstances  of  the  case  did  not  esta- 
blish it.     The  remitter  was  at  the  time  largely  indebted  to  the 
bankers ;  and  the  account  between  the  parties  was  soon  after 
broken  up. 

It  seems  to  us  that  these  authorities  are  founded  in  good  sense 
and  convenience.  Until  the  parties  receiving  the  consignment 
or  remittance  had  done  some  act  recognising  the  appropriation 
of  it  to  the  particular  purposes  specified,  and  the  persons  claim- 
ing had  signified  their  acceptance  of  it,  so  as  to  create  a  priority 
between  them,  the  property  and  proceeds  remained  at  the  risk 
and  on  the  account  of  the  remitter  or  owner. 

In  this  view  of  the  case,  it  is  wholly  immaterial  to  decide 
whether  Tieman  and  Sons  had  a  lien  on  the  proceeds  or  not, 
for  the  balance  due  them ;  or  whether  the  negotiations  stated 
in  the  record  created  a  disability  on  their  part  to  assert  it.  For, 
even  supposing  that  they  have  no  available  lien,  that  is  a 
matter  which  cannot  be  litigated  in  a  suit  at  law,  where  the 
only  question  is,  whether  the  plaintiff  has  a  good  right  to  main- 
tain his  action ;  whatever  might  be  the  case  in  a  suit  in  equity, 
brought  by  the  plaintiff  to  enforce  his  equitable  claims  under  his 
assignment 

The  instructions  given  by  the  Court  decided,  that  the  assign- 
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ment  made  to  the  plaintiff  did,  in  effect,  pass  the  legal  property 
in  the  proceeds  to  the  plaintiff,  so  as  to  entitle  him  to  maintain 
the  present  action ;  or  that  at  all  events  it  constituted  such  a 
special  appropriation  of  them  as  would  enable  the  plaintiff,  as 
assignee,  to  maintain  it.  We  are  of  opinion  that  the  Court  erred 
upon  both  grounds ;  and  that  therefore  the  judgment  ought  to 
be  reversed,  and  the  cause  be  remanded  to  the  Circuit  Court, 
with  directions  to  award  a  venire  facias  de  novo. 

In  the  mandate,  the  errors  in  the  bill  of  exceptions  will  be 
specially  pointed  out ;  but  as  the  principles  involved  in  tlftm  are 
resolved  into  the  points  before  stated,  they  need  not  here  be 
particularly  commented  on. 

Besides  the  case  in  the  Exchequer,  refeired  to  by  Judge  Story,  the  doctrine 
of  Williams  vs,  Everett  is  recognised  in  Baron  vs.  Husband,  4  Bam.  d&  Ad. 
612,  and  Gibson  vs.  Minet  et  al.,  2  Bing.  7,  E.  C.  L.,  vol.  9,  p.  293.  Upon 
the  same  principles  proceeded  the  case  of  Pinto  vs,  Santos,  5  Taunt  447.  An 
agent  charged  with  the  receipt  of  a  sum  of  money,  to  be  afterwards  distributed 
in  certain  proportions,  paid  it  into  bank ;  and  it  was  held,  after  a  portion  of  the 
money  had  been  drawn  out,  that,  though  the  banker  was  awaie  of  the  nature 
of  the  interest,  he  was  only  accountable  to  the  agent  by  whom  the  disposal  had 
been  made,  and  not  to  any  of  the  individual  proprietors  of  the  fund. 


PARTNERSHIP. 


Harrison  vs,  Sterry  et  al.* 

Bight  of  one  Partner  to  make  an  asfignment  in  the  partnership  name  to  a  trustee, 
for  the  benefit  of  credits  of  the  partnership  effects  and  credits. 

This  was  an  appeal  from  a  decree  of  the  Circuit  Court  for 
the  district  of  South  Carolina,  in  a  suit  of  equity,  in  which 
Richard  Harrison  was  complainant,  and  the  following  parties 
defendants,  viz.  1.  The  United  States.  2.  Sterry  and  others, 
assignees  of  H.  M .  Bird  and  Benjamin  Savage,  under  a  British 
commission  of  bankruptcy.  3.  Aspinwall  and  others,  assignees 
of  Robert  Bird,  under  an  American  commission  of  bankruptcy. 
4.  Several  American  creditors  who  had  attached  the  effects  of  ' 

Bird,  Savage,  and  Bird,  in  South  Carolina.  5.  Several  British 
creditors  who  had  also  attached  the  same  effects.  And,  6. 
Thomas  Parker,  who,  by  consent  of  the  creditors,  had  been 
appointed  by  the  Court  of  Common  Pleas  in  South  Carolina,  an 
agent  for  all  the  parties  concerned  to  collect  and  receive  the 
debts  due  to  Bird,  Savage,  and  Bird,  which  had  been  attached ; 
and  when  received,  to  hold  the  same  till  the  further  order  of  the 
Court. 

The  question  was,  how  those  attached  effects  should  be  dis- 
tributed. 

Harrison,  the  complainant,  claimed  them  as  a  trustee  for  the 
benefit  of  certain  creditors  of  the  house  of  Robert  Bird  &  Co., 
which  was  the  name  of  the  firm  by  which  the  house  of  Bird, 
Savage,  and  Bird,  of  London,  carried  on  merchandise  at  New 
York.  Robert  Bird,  desirous  of  aiding  and  supporting  the  credit 
of  the  house  of  Bird,  Savage,  and  Bird,  by  raising  funds  upon  the 
security  of  the  cargo  of  the  East  India  ship  Semiramis,  and  cer- 
tain debts  to  a  large  amount  due  to  them  in  South  Carolina,  made 
a  deed  of  trust  on  the  3d  of  December,  1802,  intending  thereby 
to  assign  that  cargo  and  those  debts  to  the  complainant.     The 

*  9  Cranch,  289,  2  Peters  Cond.  Rep.  260. 
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deed  purported  to  be  signed  and  sealed  by  IL  M.  Bird  and 
Benjamin  Savage,  by  Robert  Bird  Jbeir-  .attoniey ;  and  by 
^Jlpbert  Bird  in  his  own  right.  Tt  recited  that,  "whereas  H. 
M.  BM,  Benjamin  Savage,  and  Robert  Bird,  being  copartners 
in  trade  under  the  several  firms  of  Bird,  Savage,  and  BirdTanJf* 
Robert  Bird  &  Co.,  have  in  consequence  of  disappointments  been 
obliged  to  borrow  money  from  the  Bank  of  England,  and  under 
the  firm  of  Robert  Bird  and  Co.,  to  purchase  bills  of  exchange, 
public  and  bank  stocks  and  goods  upon  credit  in  America,  in 
order  to  furnish  means  of  more  eflfectuaily  supporting  the  credit 
of  the  said  Bird,  Savage,  and  Bird,  of  London.  And  whereas,  it 
may  be  necessary  for  the  purpose  aforesaid,  that  the  said  Robert 
Bird  &  Co.  should  continue  to  make  such  purchases  until  the 
present  difiicuities  may  be  removed  ;  and  security  having  been 
already  given  to  the  persons  bound  as  sureties  to  the  Bank  of 
England,  for  their  responsibilities,  the  said  H.  M.  Bird,  Benjamin 
Savage,  and  Robert  Bird,  are  desirous  to  secure  all  persons  from 
whom  purchases  have  been  or  may  be  made  as  aforesaid,  for  the 
purpose  of  aiding  the  said  house  or  firm  of  Bird,  Savage,  and 
Bird.  Now,  therefore,  know  ye,  that  the  said  Henry  M .  Bird, 
Benjamin  Savage,  and  Robert  Bird,  for  the  purpose  above  ex- 
pressed," &c.  The  trust  expressed  was,  "  to  apply  the  same  and 
every  part  thereof  for  the  equal  security  and  indemnification,  in 
proportion  to  their  just  demands,  of  all  persons  from  whom  the 
.  said  Robert  Bird  &  Co.  shall,  before  the  end  of  the  year  1803, 
]  have  made  any  such  purchases  of  goods,  stocks,  or  bills,  or  who 
before  that  time  shall  be  holders  of  any  bills  of  exchange  drawn 
or  negotiated  by  the  said  Robert  Bird  &  Co.,  for  the  purpose 
of  giving  support  to  the  house  of  Bird,  Savage,  and  Bird,  as 
aforesaid." 

Another  ground  of  Harrison's  claim  was  a  similar  instrument 
of  writing,  dated  the  31st  of  January,  1803,  not  under  seal,  but 
signed  "Bird,  Savage,  and  Bird,"  and  "Robert  Bird  &  Co.," 
which  signatures  were  in  the  handwriting  of  Robert  Bird. 

The  bill  of  complaint  stated  that  Robert  Bird  &  Co.,  before 
and  after  the  3d  of  December,  1802,  and  before  the  end  of  the 
year  1803,  made  various  purchases  of  stocks,  goods,  and  bills  of 
exchange,  and  became  indebted  for  bills  drawn  and  negotiated 
by  them  for  the  purpose  of  giving  support  to  the  house  of  Bird, 
Savage,  and  Bird,  which  debts  remain  upaid.  There  was  a  let- 
ter of  attorney  from  Henry  M.  Bird  and  Benjamin  Savage  to 
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Robert  Bird,  but  it  did  not  authorize  him  to  execute  deeds  in  their 
names  generally. 

The  claim  of  the  United  States  rested  upon  the  priority  given 
by  the  act  of  Congress  of  the  3d  of  March,  1797. 

The  attaching  creditors  relied  upon  their  attachments  under 
the  laws  of  South  Carolina. 

The  assignees  under  the  several  commissions  of  bankruptcy 
relied  upon  the  British  and  American  bankrupt  laws. 

The  United  States  had  proved  their  claim  under  the  American 
commission,  and  had  voted  in  the  choice  of  assignees.  They  had 
also  attached  the  effects  in  South  Carolina  under  the  laws  of  that 
State,  and  had  arrested  Robert  Bird  and  held  him  to  bail  in  New 
York. 

The  Court  below  decided  that  the  United  States  were  entitled 
to  priority  of  payment.  That  after  satisfaction  of  that  claim, 
Harrison  woukL.  be  entitled,  under  the  assignment,  to  Robert 
Bird's  third  part  or  share  of  the  property  mentioned  in  the  deed, 
m3  tiie  attacBiiIg  creditors  to  the  other  two-thirds.  That  the 
assignees  under  the  British  commission  could  take  nothing ;  and 
that  the  assignees  under  the  American  commission  could  take 
nothing  but  the  surplus  after  all  the  other  classes  of  creditors 
were  satisfied. 

From  this  decree  all  the  parties,  excepting  the  United  States, 
appealed. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  Court. 

The  object  of  this  suit  is  to  obtain  the  direction  of  the  Court, 
for  the  distribution  of  certain  funds  in  South  Carolina,  which 
were  the  property  of  a  company  trading  in  England,  under  the 
firm  of  Bird,  Savage,  and  Bird,  and  in  America  under  the  firm  of 
Robert  Bird  &  Co.  The  United  States  claim  a  preference  to  all 
other  creditors,  and  their  claim  will  be  first  considered. 

Two  points  have  been  suggested,  as  taking  this  case  out  of  the 
operation  of  the  preceding  decisions  of  the  Court  respecting  the 
priority  to  which  the  United  States  are  entitled. 

1.  That  the  contract  was  made  with  foreigners,  in  a  foreign 
country. 

2.  That  the  United  States  have  waived  their  privilege,  by 
proving  their  debt  under  the  commission  of  bankruptcy. 

1.  The  words  of  the  act  which  entitle  the  United  States  to  a 
preference,  do  not  restrain  that  privilege  to  contracts  made 
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within  the  United  States  or  with  American  citizens.  To 
authorize  this  Court  to  impose  that  limitation  on  them,  there 
must  be  some  principle  in  the  nature  of  the  case  which  requires 
it.  The  Court  can  discern  no  such  principle.  The  law  of  the 
place  where  the  contract  is  made  is,  generally  speaking,  the  law 
of  the  contract ;  i.  e.  it  is  the  law  by  which  the  contract  is  ex- 
pounded. But  the  right  of  priority  forms  no  part  of  the  contract 
itself.  It  is  extrinsic,  and  is  rather  a  personal  privilege,  depen- 
dent on  the  law  of  the  place  where  the  property  lies,  and  where 
the  Court  sits  which  is  to  decide  the  cause.  In  the  familiar  case 
of  the  administration  of  the  estate  of  a  deceased  person,  the 
assets  are  always  distributed  according  to  the  dignity  of  the 
debt,  as  regulated  by  the  law  of  the  country  where  the  represen- 
tative of  the  deceased  acts,  and  from  which  he  derives  his  powers ; 
not  by  the  law  of  the  country  where  the  contract  was  mside.  In 
this  country  and  in  its  courts,  in  a  contest  respecting  property 
Ijring  in  this  country,  the  United  States  are  not  deprived  of  th^ 
priority  which  the  laws  give  them,  by  the  circumstance  that  the 
contract  was  made  in  a  foreign  country,  with  a  person  resident 
abroad. 

2.  Nor  is  this  priority  waived  by  proving  the  debt  before  the 
commissioners  of  the  bankrupt. 

The  sixty-second  section  of  the  bankrupt  act  expressly  de- 
clares, that  "  nothing  contained  in  that  law  shall,  in  any  manner, 
affect  the  right  of  preference  to  prior  satisfaction  of  debts  due 
to  the  United  States,  as  secured  by  any  law  heretofore  passed." 

There  is  nothing  in  the  act  which  restrains  the  United  States 
from  proving  their  debt  under  the  commission,  and  the  sixty- 
second  section  controls,  so  far  as  respects  the  United  States, 
the  operation  of  those  clauses  in  the  law  which  direct  the 
assignees  to  distribute  the  funds  of  the  bankrupt  equally  among 
all  those  creditors  who  prove  their  debts  under  the  commission. 
Omit  this  section,  and  the  argument  of  the  counsel  for  the 
general  creditors  would  be  perfectly  correct.  The  coming  in 
as  a  creditor  under  the  commission  might  then  be  considered 
as  electing  to  be  classed  with  other  creditors.  But  the  opera- 
tion of  this  saving  clause  is  not  confined  to  cases  in  which  the 
United  States  decline  to  prove  their  debt  under  the  commission. 
It  is  universal.  It  introduces,  then,  an  exception  from  the 
general  rule  laid  down  in  the  twenty-ninth  and  thirtieth  sections 
of  the  act,  and  leaves  to  the  United  States  that  right  to  fiiU 
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satisfaction  of  their  debts,  to  the  exclusion  of  other  creditors, 
to  which  they  would  be  entitled  had  they  not  proved  their  debt 
under  the  conunission. 

The  priority  of  the  United  States  is  to  be  maintained  in  this 
ease,  unless  some  of  the  creditors  can  show  a  title  to  th^pro^ 
pert]^anten6rlo  the  time  wheuthiis  priority  attaches. 

The  assignment  made  to  Ulchard' Harrison  Is,  If  Is  contended, 
such  a  title. 

To  this  assignment  several  objections  have  been  made. 

1.  It  is  said  that  Robert  Bird  was  not  authorized  to  make  it* 
because  itjs  not  a  transactioo-within  the  usual  course  of  trade. 
But  this  Court  is  of  opinion  that  it  hi  such  a  transaction.  The 
whole  commercial  business  of  the  company  in  the  tTnited  States 
was  necessarily  committed  to  Robert  Bird,  the  only  partner 
residing  in  this  country.  He  had  the  command  of  their  funds 
in  America,  and  could  collect  or  transfer  the  debts  due  to  them, 
The  assignment  under  consideration  is  an  act  of  this  character, 
and  is  within  the  power  usually  exercised  by  a  managing 
partner.  In  such  a  transaction  he  had  the  power  to  sign  the 
names  of  both  firms,  and  his  act  is  the  act  of  all  the  partners. 

2.  It  is  the  assignment  of  a  chose  in  action,  and  is,  therefore, 
to  be  considered  rather  as  a  contract  than  an  actual  transfer, 
and  could  be  of  no  validity  against  the  several  claimants  in  this 
case. 

The  authorities  cited  at  bar,  especially  those  from  I  Atk* 
and  Williams's  Law  Cases,  are  conclusive  on  this  point,  to 
prove  that  equity  will  support  an  equitable  assignment. 

3.  But  a  third  exception  has  been  taken  to  this  instrument, 
which  the  Court  deems  a  substantial  one.  It  is  made  under 
circumstances  which  expose  it  to  the  charge  of  being  a  frai 
on  t^fi.,^ag]uai£tja3£s. 

Considered  as  the  act  of  Bird,  Savage,  and  Bird,  it  is  dated 
by  a  few  days  before  their  bankruptcy  ;  and  considered  as  the 
act  of  Robert  Bird  &  Co.,  it  is  but  a  short  time  before  they 
stopped  payment,  and  is  made  at  a  time  when  there  is  much 
reason  to  believe,  from  the  face  of  the  deed  as  well  as  from 
extrinsic  circumstances,  that  such  an  event  was  in  contem- 
plation. 

Money  actually  advanced  upon  the  credit  of  this  assignment, 
subsequent  to  its  date,  might  perhaps  be  secured  by  it;  but 
there  is  no  evidence  that  any  money  was  actually  advanced 
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upon  it,  and  the  face  of  the  instrument  itself  would  not  encour- 
age such  an  opinion.  It  might  be  caught  at  by  those  who  were 
already  creditors,  but  holds  forth  no  inducements  to  become 
creditors.  It  was  impossible  for  any  person  viewing  it  to  judge 
of  the  sufficiency  of  the  fund,  or  of  the  pre-existing  liens  on  it. 

This  assignment,  therefore,  under  all  its  circumstances,  many 
of  which  are  not  here  recited,  is  no  bar  to  the  claim  of  the 
United  States,  or  of  the  attaching  creditors. 

This  being  the  case,  there  exists  no  obstacle  to  the  priority 
claimed  by  the  United  States ;  and  their  debt  is  to  be  first 
satisfied  out  of  the  fund  to  be  distributed  by  the  Court. 

2.  The  attaching  creditors  are  next  in  order. 

By  the  bankrupt  law  of  the  United  States  their  priority,  as  to 
the  funds  of  the  bankrupt,  is  lost.  They  can  only  claim  a 
dividend  with  other  creditors.  So  far,  then,  as  the  effects 
attached  are  the  effects  of  the  bankrupt,  their  lien  is  removed 
by  the  bankruptcy. 

Robert  Bird  alone  has  become  a  bankrupt  under  the  laws  of 
the  United  States.  Consequently,  only  his  private  property  and 
his  interest  in  the  funds  of  the  company  pass  to  his  assignees. 
This  interest  is  subject  to  the  claim  of  his  co-partners,  and  if^ 
upon  a  settlement  of  accounts,  Robert  Bird  should  appear  to  be 
the  creditor  or  the  debtor  of  the  company,  his  interest  would 
be  proportionably  enlarged  or  diminished.  But  he  is  not  alleged 
to  be  either  a  creditor  or  a  debtor ;  and,  of  consequence,  the 
Court  consider  his  interest  as  being  one  undivided  third  of  the 
fund.     This  third  goes  to  his  assignees. 

As  the  bankrupt  law  of  a  foreign  country  is  incapable  of 
operating  a  legal  transfer  of  property  in  the  United  States,  the 
remaining  two-thirds  of  the  fund  are  liable  to  the  attaching 
creditors,  according  to  the  legal  preference  obtained  by  their 
attachments. 

The  Court  thinks  it  equitable  to  order  that  those  creditors 
who  claim  under  the  deed  of  the  31st  of  January,  1803,  and 
who  have  not  proved  their  debts  under  the  commission  of 
bankruptcy,  should  be  now  admitted  to  the  same  dividend  out 
of  the  estate  of  the  bankrupt  as  they  would  have  received  if^ 
instead  of  relying  on  the  deed,  they  had  proved  their  debts. 
The  assignees,  therefore,  take  this  fiind  subject  to  that  equitable 
claim,  and  in  making  the  dividend,  those  creditors  are  to  receive, 
in  the  first  instance,  so  much  as  will  place  them  on  an  equal 
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footing  with  the  creditors  who  have  proved  their  debts  under 
the  commission. 

With  respect  to  any  surplus  which  may  remain  of  the  two- 
thirds  after  satisfying  the  United  States  and  the  attaching 
creditors,  it  ought  to  be  divided  equally  among  all  the  creditors, 
so  as  to  place  them  on  an  equal  footing  with  each  other.  The 
dividends  paid  by  the  British  assignees,  and  those  made  by  the 
American  assignees,  being  taken  into  consideration,  this  resi- 
duum is  to  be  so  divided  between  them  as  to  produce  equality 
between  the  respective  creditors. 

The  question,  whether  one  partner  may  make  a  valid  assignment  of  all  the 
property  of  the  firm  to  trustees,  for  the  benefit  of  the  common  creditors,  with- 
out the  knowledge  or  consent  of  his  co-partner,  has  been  frequently  discussed 
in  the  courts  of  this  country  and  differently  adjudicated.  But  such  an  authority, 
wherever  conceded,  has  been  strictly  limited  to  the  disposition  of  personal  pro- 
perty. It  could  not  indeed  be  applied  to  the  transfer  of  real  estate,  without 
breaking  down  and  confounding  the  most  important  rules  and  principles  of  the 
common  law.  See,  Anderson  &,  Wilkins  vs,  Tompkins  et  al.  1  Brok.  466.  De- 
k>ney  vs.  Hutchinson  et  al.  2  Rand.  183.    Tapley  vs.  Butterfield,  1  Mete.  515. 

If  any  general  conclusions  can  be  drawn  from  the  cases  they  seem  to  be 
these  ;  that  under  ordinary  circumstances  such  a  power  is  not  necessary  for  the 
purposes  of  the  partnership,  any  more  than  the  right  to  execute  a  deea  or'siib- 
^^ mit  irqUesti^lolLrbltration  in  the  name  of  the  firm,  and  that  in  such  cases  an 
attempt  to  exefciSfiFwonid  be  a  fraud  upon  the  rights  of  the  other  partners ; 
but  that  wherever  one  partner  is  intrusted  with  the  entire  management  of  the 
business  of  the  concern,  he  may,  in  the  absence  of  his  co-partner  and  under 
the  exigency  of  an  occasion  leaving  no  time  for  consultation,  execute  such  an 
tssignment,  and,  in  the  absence  of  all  actual  fraud,  it  will  be  valid. 

One  of  the  first  cases,  both  in  the  order  of  time  (after  that  of  Harrison  vs. 
Sterry)  and  importance,  involving  this  question,  was  that  of  Anderson  &  Wil- 
kins vs.  Tompkins  et  al.,  1  Brok.  456,  decided  by  C.  J.  Marshall  in  the  Circuit 
Court  for  the  District  of  Virginia. 

That  suit  was  brought  to  establish  a  deed  made  by  Adam  Murray,  a  partner 
of  the  house  of  Tompkins  &  Murray,  in  November,  1819,  while  in  England, 
conveying  his  moiety  of  the  property  of  that  house  to  certain  creditors  of  the 
firm.  On  the  29th  April,  1819,  Murray  had  embarked  for  England,  leaving  all 
the  eSecta  of  the  company  in  the  hands  of  John  Tompkins,  the  partner  remain- 
ing in  this  country,  who  continued  for  a  while  to  conduct  the  business  of  the 
concern.  The  pressure  of  their  af&irs  was  such  that  in  May  the  house  stopped 
payment,  and  Tompkins,  for  himself  and  his  partner,  conveyed  all  the  effects  of 
the  company,  and  also  the  separate  property  of  himself  and  partner,  to  trustees 
for  the  payment,  first,  of  certain  creditors  named  in  the  deed,  and  then  of  thooe 
who  should  bring  in  their  claims  ;  the  American  creditors  within  sixty  days,  the 
foreign  creditors  within  six  months.  Three  objections  were  made  to  the  assign- 
ment of  the  personal  property  of  the  firm  by  Tompkins.     1.  That  it  was  not 
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an  act  in  the  course  of  trade,  but  a  disposition  of  the  whole  subject  axui  a  dis- 
solution of  the  partnership.  2.  That  it  preferred  particular  creditors,  in  refer- 
ence to  which  Murray  should  have  been  consulted ;  and  3.  That  it  was  by  deed. 
These  objections  were  overruled  by  Chief  Justice  Marshall,  bat  his  opinion  was 
based  in  a  great  measure  upon  the  peculiar  circumstances  of  the  case  before 
him,  and  cannot  fairly  be  considered  as  affirming  any  general  proposition  on  the 
subject  ^  Murray,"  he  said,  ^  by  leaving  the  country,  had  confided  everything 
respecting  their  joint  business  to  Tompkins,  and  thus  placed  him  under  the 
necessity  of  acting  alone. 

**The  power,*'  says  he,  "of  applying  all  the  goods  on  hand  for  sale,  to  the 
paying  of  the  partnership  debts,  is,  I  think,  a  power  created  by  the  partnership, 
and  the  exercise  of  it  must  be  regulated  by  circumstances.  In  extraordinary 
cases,  an  extraordinary  use  of  power  must  be  made.  What  is  called  the 
course  of  trade,  is  not  confined  to  the  most  usual  way  of  doing  business  in  the 
usual  state  of  things.  In  the  absence  of  one  of  the  partners,  in  a  case  of  admit- 
ted and  urgent  necessiiy,  the  power  to  sell  may  be  exercised  by  the  partner  who 
is  present,  and  who  must  act  &lone,  in  such  manner  as  the  case  requires,  pro- 
vided it  be  exercised  fairly.  In  this  case  the  fiumess  of  the  transaction  was 
not  impeached."  Again,  he  says,  ''a  merchant  may  rightfully  sell  to  his 
creditor,  as  well  as  for  money.  He  may  give  goods  in  payment  of  a  debt  K 
he  may  thus  pay  a  small  creditor,  he  may  thus  pay  a  large  one.  The  quantum 
of  debt  or  of  goods  sold  cannot  alter  the  right  Neither  does  it,  as  I  conceive, 
afi^t  the  power,  that  these  goods  were  conveyed  to  trustees  to  be  sold  by 
them.  The  mode  of  sale  must,  I  think,  depend  upon  circumstances.  Should 
goods  be  delivered  to  trustees  for  sale,  without  necessity,  the  transaction  would 
be  examined  with  scrutinizing  eyes,  and  might  under  some  circumstances  be 
impeached.  But  if  the  necessi^  is  apparent,  if  the  act  is  justified  by  its 
motives,  if  the  mode  of  sale  be  such  as  the  circumstances  require,  I  cannot 
say  that  the  partner  has  exceeded  his  power." 

The  authority  of  this  decision  was  acknowledged  and  followed  by  the 
Court  of  Appeals  of  Virginia,  in  McCullogh  et  al.  vs.  Somerville,  8  Leigh, 
416.  This  case  was  very  similar  in  its  circumstances  to  the  former.  The 
grantor  in  the  deed  was  the  sole  managing  partner,  and  indeed  the  only  one 
residing  in  the  State.  The  judges,  in  their  opinions,  refer  to  the  reasoning  of 
C.  J.  Marshall  in  Anderson  vs,  Tompkins,  and  adopt  the  doctrine  laid  down  by 
him  in  its  fullest  extent 

In  Massachusetts,  the  question  has  never  been  distinctly  presented.  Tapley 
vs»  Bntterfield,  1  Met  516,  was  the  case  of  a  mortgage  by  one  partner,  in  tlw 
absence  and  without  the  knowledge  of  his  co-partner,  of  all  the  goods  which 
constituted  the  stock  in  trade,  to  a  creditor  of  the  firm.  The  validity  of  the 
mortgage  was  sustained  by  the  Court,  in  a  brief  but  conclusive  opinion.  "  It 
is  within  the  scope  of  partnership  authority  to  pay  the  debts  of  the  firm,  and 
to  apply  the  assets  for  that  purpose*  As  one  partner  is  authorized  to  sell  the 
goods  of  the  firm,  to  raise  money  to  pay  the  debts,  he  may  apply  those  goods 
directly  to  the  payment  of  debts ;  and  according  to  the  exigencies  of  the  occa- 
sion he  may  pledge  the  goods  for  such  object  To  this  extent,  we  think,  each 
partner  has  a  disposing  power  over  the  partnership  stock,  arising  necessarily 
fixKn  the  nature  of  that  relation.    If  it  were  in  the  form  of  a  consignment  to  a 
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Gomiiiiflsion  merchant,  or  an  aactioneer,  and  an  advance  of  money  obtained  for 
the  nse  of  the  firm,  we  think  that  there  coold  be  no  question  but  that  it  would 
be  within  the  scope  of  partnership  authority.  And  the  extent  to  which  one 
partner  can  bind  another,  in  the  dbposition  of  the  entire  property  of  the  con- 
cern, is  a  question  of  power  arising  out  of  the  rehition,  and  does  not,  as  we 
think,  depend  upon  the  form  or  manner  of  its  exercise." 

This  question  was  discussed  in  New  York  for  the  first  time  in  Egberts 
vs.  Wood,  3d  Paige's  Rep.  617.  Lush,  Vanderburgh,  and  Jessup  had  been 
doing  business  as  partners  under  the  style  of  Edwin  Jessup.  Lush  died  (in- 
solvent), whereby  the  partnership  was  dissolved,  but  Jessup  and  Vanderburgh 
continued  to  carry  on  the  business.  Some  time  after  the  death  of  Lush,  Jes- 
sup assigned  by  deed  to  D.  &  B.  R.  Wood  all  the  debts,  choses  in  action,  and 
securities  of  the  co-partnership  upon  trust  to  pay  certain  preferred  creditors. 
Vanderburgh  subsequently  became  insolvent,  and  his  estate  vested  in  an 
assignee.  Egbert  et  al.  creditors  of  the  firm  filed  their  bill  for  the  purpose  of 
setting  this  assignment  aside,  as  frandalent,  and  alleged  that  it  was  executed 
without  the  assent  of  Vanderburgh  or  the  personal  representative  of  Lush. 
But  as  this  allegation  was  contradicted  by  the  answer,  it  was  not  taken  into 
consideration  by  the  Chancellor  in  his  decision  of  the  cause.  Several  circum- 
stances are  to  be  noticed  in  this  case,  which  rendered  a  determination  of  the 
precise  question  under  examination  unnecessary.  First,  the  assignment  was 
made  after  the  dissolution  of  the  partnership.  Second,  there  was  no  evidence 
of  any  dissent  by  the  surviving  co-partner,  and  the  assignment  was  not 
impeached  by  him.  Third,  Vanderburgh  had  been  a  dormant  partner  only. 
As  the  deed  of  Jessup  was  efl^ctual  at  any  event  to  pass  his  own  interest,  and 
as  neither  Vanderburgh  nor  his  assignee  sought  to  invalidate  his  conveyance) 
the  complainants  coold  obtain  no  relied  But  the  Chancellorf  in  his  opinion, 
discussed  the  cases  briefly  upon  this  subject,  and  unfolded  his  views  of  the  law. 

^  It  appears,"  says  he,  ^  to  be  the  better  opinion,  that  one  of  the  partners  at  any 
time  daring  the  existence  of  the  partnership  may  transfer  the  partnership  eflects, 
in  the  name  of  the  firm,  for  the  payment  of  the  debts  of  the  company,  although  by 
soch  assignment  a  preference  is  given  to  one  set  of  creditors  over  another.  In 
the  case  of  Dickenson  vs.  Legare  and  others,  cited  by  the  complainants'  coun- 
sel, from  the  Equity  Reports  of  South  Carolina  (Dessaus.  R.  637),  the  Court 
of  Chancery  of  that  State  decided  against  the  validity  of  an  assignment  of  all 
the  partnership  effects,  made  by  one  of  the  partners  without  the  knowledge  or 
consent  of  the  other,  to  pay  the  debt  of  a  particular  creditor.  Chancellor  Mat- 
thews, who  delivered  the  opinion  of  the  Court  in  that  case,  admits  that  it  was 
a  question  of  the  first  impression,  no  case  analogous  to  it  having  come  under 
the  view  of  the  Court.  That  assignment,  however,  was  made  under  very  pecu- 
liar circumstances.  The  company,  during  the  revolutionary  war,  were  doing 
business  in  this  country,  and  while  one  of  the  partners  was  on  a  voyage  to 
France  he  was  taken  by  a  British  ship  of  war  and  carried  as  a  prisoner  to 
England,  where  he  was  prevailed  upon,  by  a  creditor  residing  there,  to  give  him 
a  general  assignment  of  all  the  partnership  funds,  which  funds  were  then  in 
this  country,  to  secure  the  payment  of  his  particular  debt  against  the  firm. 
Although  the  decision  was  put  upon  the  general  ground  that  one  partner  had 
not  the  right  to  assign  the  partnership  funds  in  this  manner,  without  the  coup 
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Bent  of  his  co-partner,  there  is  no  doubt  that  the  particular  circamstances  under 
which  that  assignment  took  place  had  a  very  considerable  influence  in  bringing 
the  mind  of  the  Chancellor  to  that  result.  The  assignment  in  that  case  being 
made  by  a  citizen  of  one  of  the  United  States,  during  the  existence  of  the  war, 
to  an  alien  enemy,  and  in  an  enemy's  country,  was  probably  void  by  the  laws 
of  war,  80  far  at  least  as  to  prevent  its  being  carried  into  effect  by  any  of  the 
courts  of  this  country. 

"  And  certainly  it  could  not  be  considered  as  made  according  to  any  mercan- 
tile usage.  That  decision,  however,  has  been  recently  overruled  by  the  Court 
of  Appeals  in  the  same  State,  in  the  case  of  Robinson  vs.  Crowder  (4  Mc 
Chord's  L.  R.  519),  where  it  was  held  that  an  assignment  by  one  partner  of 
all  the  eflfects  of  the  firm  in  payment  of  the  partnership  debts,  was  valid  as 
against  his  copartners.  In  Pierpont  vs.  Graham  (4  Wash.  C.  C.  Rep.  232), 
in  the  Circuit  Court  of  the  United  States  for  the  district  of  Pennsylvania, 
J[ndge  Washington  doubted  the  right  of  one  of  the  partners  without  the  con* 
^  ,  sent  of  the  others,  to  assign  the  whole  of  the  partnership  eflfects  in  such  a 
manner  as  to  terminate  the  ^rtoeiship.  But  he  declined  expressing  any  de- 
"'  elded  opinion  upon^tHis  question,  which  he  considered  unnecessary  to  the  de- 
cision of  the  cause  then  before  him ;  as,  in  that  case,  the  co-partner  had  snbee- 
quently  assented  to  the  assignment.  In  Mills  vs.  Barber  (4  Day's  R.  428),  the 
Supreme  Court  of  Errors  in  Connecticut  decided  that  one  partner,  without  the 
knowledge  of  the  other,  might  make  a  valid  assignment  of  the  partnership 
funds  to  secure  the  payment  of  a  debt  due  from  the  firm.  And  in  Harrison  vs. 
Sterry  (5  Cranch's  Rep.  300),  the  Supreme  Court  of  the  United  States  decided 
that  one  of  the  partners  might  assign  the  partnership  eflects  to  a  trustee,  for 
the  security  or  payment  of  the  creditors  of  the  firm,  without  the  concurrence 
of  his  co-partners.  I  do  not  intend  in  this  case  to  express  any  opinion  in  favor 
of  the  validity  of  such  an  assignment  of  the  partnership  etSocts  to  a  trustee  by 
one  partner  against  the  known  wishes  of  his  co-partner,  and  in  fraud  of  his 
right  to  participate  in  the  distribution  of  the  partnership  funds  among  the 
creditors,  or  in  the  decision  of  the  question  which  of  those  creditors  should 
have  a  preference  in  payment  out  of  theefilects  of  an  insolvent  concern.  As  a 
Court  of  Equity,  upon  a  proper  application,  would  protect  the  rights  of  the  seve- 
ral partners  in  this  respect,  before  an  assignment  had  actually  been  made,  and 
if  they  could  not  agree  among  themselves,  would  appoint  a  receiver  of  the  e^cts 
of  the  partnership,  and  would  apply  them  in  payment  of  all  the  debts  due  from 
the  firm  rateably,  it  might  perhaps  apply  the  same  rule  to  the  case  of  an  assign* 
ment  to  a  trustee  for  the  payment  of  the  favorite  creditors  of  one  of  the  part- 
ners only,  where  the  equitable  rights  of  the  parties  had  not  in  fact  been  changed 
by  any  of  the  proceedings  under  the  assignment." 

The  point  was  distinctly  presented  in  the  subsequent  case  of  Havens  vs. 
Hnssey,  6  Paige's  Rep.  30.  Havens  &  Huseey  were  partners  doing  business 
under  the  style  of  E.  Havens  &  Co.  For  the  purpose  of  carrying  on  the  bum- 
nees  more  successfully  they  executed  a  power  of  attorney  to  J.  Havens,  the 
son  of  the  complainant,  and  another,  to  attend  to  it  for  them,  which  they  did, 
until  the  firm  became  insolvent.  The  complainant,  Havens,  then  gave  a  spe- 
cial power  to  her  son,  I.  Havens,  to  act  for  her,  in  winding  up  the  business  of 
the  concern.  The  defendant,  Hussey,  without  the  consent  of  his  co-partner, 
and  against  the  known  wishes  of  her  son,  who  was  present,  to  take  care  of  her 
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interest,  executed  an  assignment  to  trustees  of  all  the  partnership  property, 
for  the  benefit  of  certain  preferred  creditors.  On  a  bill  brought  by  the  other 
partner,  Havens,  to  impeach  this  assignment,  and  distribute  the  partnership  as- 
sets rateably  among  all  the  creditors,  the  Chancellor  sustained  the  bill,  and  set 
aside  the  assignment  We  quote  his  opinion.  ^  In  the  case  of  Egberts  v«. 
Wood,  3d  Psige  Rep.  617,  I  had  occasion  to  refer  to  most  of  the  cases, 
relative  to  assignment  of  partnership  effects,  made  by  one  of  the  co-partners.  And 
I  then  arrived  at  the  conclusion  that  from  the  nature  of  the  contract  of  co- 
partnership, one  of  the  partners,  during  the  continuance  of  the  partnership, 
might  make  a  valid  assignment  of  the  partnership  e^cts,  or  so  much  thereof 
as  was  necessary  to  that  purpose,  in  the  name  of  the  firm,  directly  to  one  or 
more  creditors,  in  payment  of  his  or  their  debts ;  although  the  e&ct  of  such 
an  assignment  was  to  give  a  preference  to  one  set  of  creditors  over  another. 
But  as  it  was  not  necessary  to  the  decision  of  that  case,  I  did  not  express  any 
opinion  as  to  the  validity  of  the  assignment  of  the  partnership  efiects  by  one 
partner  against  the  known  wishes  of  his  co-partner,  to  a  trustee  for  the  benefit 
of  the  fiivorite  creditors  of  the  assignor,  in  fraud  of  the  rights  of  his  co-partner, 
to  participate  in  the  distribution  of  the  partnership  effects  among  the  creditors  ; 
or  in  the  decision  of  the  question  as  to  which  of  the  creditors,  if  any,  should 
have  a  preference  in  payment  out  of  the  efiects  of  an  insolvent  concern. 
The  present  case  presents  that  point  distinctly  for  the  decision  of  the  Court. 
And  upon  the  most  deliberate  examination  of  the  question,  I  am  satisfied  that 
the  decision  of  the  Vice-Chancellor  is  correct ;  that  such  an  assignment  is 
both  illegal  and  inequitable,  and  cannot  be  sustained.  The  principle  upon 
which  an  assignment  by  one  partner  in  payment  of  a  partnership  debt  rests  is, 
that  there  is  an  implied  authority  for  that  purpose  from  his  co-partner,  from  the 
very  nature  of  the  contract  of  partnership ;  the  payment  of  the  mutual  debts 
being  always  a  part  of  the  necessary  business  of  the  firm.  And  while  either 
partner  acts  fairly  within  the  limits  of  such  implied  authority  his  contracts  are 
valid  and  binding  upon  the  other  party.  One  member  of  the  firm,  therefore, 
without  any  express  authority  from  the  other,  may  discharge  a  partnership 
debt,  either  by  the  payment  of  money,  or  by  the  transfer  to  the  creditor  of  any 
of  the  co-partnership  effects ;  although  there  may  not  be  sufficient  left  to  pay 
an  equal  amount  to  the  other  creditors  of  the  firm.  But  it  is  no  part  of  the 
ordinary  business  of  a  co-partnership  to  appoint  a  trustee  of  all  the  partner- 
ship effects  for  the  purpose  of  selling  and  distributing  the  proceeds  among  the 
creditors  in  unequal  proportions.  And  no  such  authority  as  that  can  bo 
implied.  On  the  contrary,  such  an  exercise  of  power  by  one  of  the  firm 
without  the  consent  of  the  other  is,  in  most  cases,  a  virtual  dissolution  of  the 
co-partnership ;  as  it  renders  it  impossible  for  the  firm  to  continue  its  business. 
The  case  of  Harrison  vs.  Sterry,  which  perhaps  has  gone  as  far  as  any  other 
upon  this  subject,  was  not  sustained  as  an  assignment  of  all  the  partnership 
efiects  to  a  trustee  for  the  payment  of  preferred  creditors.  It  professed  to  be 
the  transfer  of  a  certain  specific  portion  of  the  partnership  property,  for  the 
purpose  of  saving  the  credit  of  the  firm,  and  to  raise  funds  to  carry  on  the 
partnership  business.  And  upon  the  ground  that  it  was  not  in  fact  what  it 
professed  to  be,  but  was  merely  intended  to  give  a  preference  to  particular 
ereditors,  the  Court  lield  the  assignment  void,  as  a  fraud  upon  the  bankrupt 
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laws.  It  was  only  upon  the  suppoeition  that  the  assignment  was  in  fact  what 
it  professed  to  be,  that  Chief  Justice  Marshall  held  it  to  be  within  the  power 
usually  exercised  by  a  managing  partner." 

In  Hitchcock  vs.  St  John,  1  Hoff.  Rep.  611,  Mr.  Vice  Chancellor  Hofiman 
maintains  the  same  doctrine.  ^  The  power  to  make  a  sale  of  the  partnership 
eflects  resides  in  each  partner  while  the  relation  exists.  The  power  to  bind  the 
firm  upon  a  purchase  equally  exists  in  each,  although  the  goods  never  came 
into  joint  stock.  All  these  instances  of  authority,  as  well  as  that  to  make  nego- 
tiable paper,  flow  from  the  principle  that  each  is  the  agent  of  the  whole.  Bat 
for  what  is  he  such  agent  ?  For  the  purposes  of  carrying  on  the  business  of 
the  firm,  and  because  the  authority  to  do  the  act  is  implied  from  the  nature  of 
the  business.  Best  J.  in  Barton  vs,  Williams,  6  B.  &  A.  405.  Now  a  trans- 
fer of  all  the  effects  of  a  firm  for  the  payment  of  its  debts  is  a  virtual  dissolution 
of  the  partnership.  It  supersedes  all  the  business  of  the  firm  as  such.  It 
takes  from  the  control  of  each  all  the  property  with  which  such  business  is  con- 
ducted. The  purposes  of  the  business,  then,  clearly  do  not  require  that  such  a 
power  should  be  implied.  What  other  reason  is  there  for  holding  that  by  the 
contract  of  partnership  it  is  to  be  inferred  ?  I  do  not  think  that  the  principle 
insisted  upon  by  the  counsel  for  the  defendant  is  the  true  one,  namely,  that  such 
a  transfer  is  only  invalid  when  it  operates  as  a  fraud  upon  the  other  partner,  as, 
for  example,  when  it  is  made  against  his  wishes.  It  strikes  me,  that  the  prin- 
ciple upon  which  the  invalidity  is  established  lies  deeper.  I  ccmsider  that  neither 
during  the  existence  nor  after  the  dissolution  of  a  partnership  can  such  a  trans- 
fer be  made,  because  of  want  of  power  in  any  one  partner  to  make  it  A  direct 
payment  of  money,  or  a  transfer  of  property  to  an  acknowledged  creditor,  is  an 
admitted  and  a  necessary  power  during  the  existence  of  the  partnership.  We 
probably  are  compelled  by  authorities  to  go  so  fiir  as  to  say,  that  it  is  a  necessay 
surviving  power  after  a  dissolution,  in  whatever  way  that  is  efiected.  All  that 
is  requisite  to  test  the  transfer  is  the  amount  of  debt  and  the  extent  of  the  fund 
assigned.  But  upon  the  assignment  of  the  prqierty  of  a  firm  to  a  trustee,  a 
complication  of  duties  and  responsibilities  is  involved.  An  agent  is  appointed 
to  control  and  dispose  of  the  whole.  The  capacity,  integrity,  and  industry  of 
another  are  brought  to  the  management,  and  the  fitness  of  the  party  selected  is 
judged  of  solely  by  one  member  of  the  firm.  From  what  part  or  principle  of 
the  partnership  relation  can  such  an  authority  emanate  7  It  is  impossible  to 
uphold  a  rule  which  would  rob  every  member  of  a  firm  of  a  voice  in  this  last 
and  probably  most  important  act  of  a  failing  house." 

The  reasoning  of  Vice-chancellor  Hoffinan  is  quoted  by  Mr.  Justice  Stflt^in 
his  work  on  Partnership  at  large,  and  witb  manifest  approbation?  ItjsmfficnTt 
to  escape  his  conclusions  upon  principle,  and  there  is  no  positive  c^ifact  be- 
tween  them  and  the  adjudicated  cases.  They  are  strongly  countenanced  by  the 
language  of  that  eminent  jurist,  C.  J.  Gibson,  of  Pennsylvania,  in  the  case  of 
Moddewell  vs.  Keener,  8  Watts  &  Serg.  63,  and  are  directly  confirmed  by  the 
recent  decisions  of  Dana's  Admstr's  vs.  Lull,  2  Washburn's  (Vermont)  Rep. 
390,  and  Kirby  vs.  IngersoU,  1  Douglas  (Michigan)  477. 
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Montgomery  Bell,  Plaintiff  in  Error,  vs.  James  Morrison, 
Anthony  Butler,  and  Jonathan  Taylor,  Defendants  in 
Error.* 

Acknowledgment  of  a  Debt  by  one  partner  after  the  dissolution  of  the  partnership. 

The  statement  of  the  facts,  so  far  as  they  are  material  to  the 
understanding  of  the  principles  discussed  in  the  ensuing  pages, 
is  derived  from  the  opinion  of  Mr.  Justice  Story. 

The  plea  of  the  statute  of  limitations  was  put  in  by  the  defend- 
ants in  error  to  an  action  of  assumpsit  instituted  against  them 
by  the  plaintiff  in  error.  The  plaintiff,  to  sustain  his  action, 
after  proving  the  partnership  of  the  defendants,  introduced 
evidence  tending  to  show  an  acknowledgment  of  the  debt  by 
Morrison,  one  of  the  partners,  within  the  time  prescribed  by 
the  statute  of  limitations,  before  the  commencement  of  this  suit. 
It  appeared,  however,  that  the  partnership  of  the  defendants 
was  dissolved,  and  the  account  of  the  plaintiff  barred  by  the 
statute  of  limitations,  at  the  time  when  these  acknowledgments 
were  made. 

It  remains,  says  Mr.  Justice  Story,  delivering  the  opinion  of 
the  Court,  to  consider  whether  the  acknowledgment  of  one 
partner,  after  the  dissolution  of  the  co-partnership,  is  sufficient 
to  take  the  case  out  of  the  statute  as  to  all  the  partners.  How 
far  it  may  bind  the  partner  making  the  acknowledgment,  to  pay 
the  debt,  need  not  be  inquired  into ;  to  maintain  the  present 
action,  it  must  be  binding  upon  all. 

In  the  case  of  Bland  vs,  Haslerig  (2  Vent.  151),  where  the 
action  was  against  four,  upon  a  joint  promise,  and  the  plea  of 
the  statute  of  limitations  was  put  in,  and  the  jury  found  that  one 
of  the  defendants  did  promise  vrithin  six  years,  and  that  the 
others  did  not ;  three  judges  against  Yentris  J.  held  that  the 
plaintiff  could  not  have  judgment  against  the  defendant  who  had 
made  the  promise.  This  case  has  been  explained  upon  the 
ground  that  the  verdict  did  not  conform  to  the  pleadings,  and 
establish  a  joint  ^promise.    It  is  very  doubtful,  upon  a  critical 

*  1  Peters's  Rep.  351. 


80  PARTNERSHIP. 


Bell  v».  Moniaun  et  al. 


examination  of  the  report,  whether  the  opinion  of  the  Court  or 
of  any  of  the  Judges  proceeded  solely  upon  such  a  ground. 

In  Whitcomb  vs.  Whiting  (2  Doug.  R.  652),  decided  in  1781, 
in  an  action  on  a  joint  and  several  note  brought  against  one  of 
the  makers,  it  was  held  that  proof  of  payment,  by  one  of  the 
others,  of  interest  on  the  note  and  of  part  of  the  principal,  with- 
in six  years,  took  the  case  out  of  the  statute,  as  against  the 
defendant  who  was  sued.  Lord  Mansfield  said  :  "Payment  by 
one  is  payment  for  all,  the  one  acting  virtually  for  all  the  rest : 
and  in  the  same  manner  an  admission  by  one  is  an  admission  by 
all,  and  the  law  raises  the  promise  to  pay,  when  the  debt  is 
admitted  to  be  due."  This  is  the  whole  reasoning  reported  in 
the  case,  and  is  certainly  not  very  satisfactory.  It  assumes  that 
one  party  who  has  authority  to  discharge  has,  necessarily,  also, 
authority  to  charge  the  others ;  that  a  virtual  agency  exists  in 
each  joint  debtor  to  pay  for  the  whole ;  and  that  a  virtual  agency 
exists,  by  analogy,  to  charge  the  whole.  Now,  this  very  posi- 
tion constitutes  the  matter  in  controversy.  It  is  true  that 
a  payment  by  one  does  enure  for  the  benefit  of  the  whole ; 
but  this  arises  not  so  much  from  any  virtual  agency  for  the 
whole,  as  by  operation  of  the  law ;  for  the  payment  extinguishes 
the  debt.  If  such  payment  were  made  after  a  positive  refusal 
or  prohibition  of  the  other  joint  debtors,  it  would  still  operate  as 
an  extinguishment  of  the  debt,  and  the  creditor  could  no  longer 
sue  them.  In  truth,  he  who  pays  a  joint  debt,  pays  to  discharge 
himself;  and  so  far  from  binding  the  others  conclusively  by  his 
act,  as  virtually  theirs  also,  he  cannot  recover  over  against  them, 
in  contribution,  without  such  payment  has  been  rightfully  made, 
and  ought  to  charge  them. 

When  the  statute  has  run  against  a  joint  debt,  the  reasonable 
presumption  is  that  it  is  no  longer  a  subsisting  debt ;  and  there- 
fore, there  is  no  ground  on  which  to  raise  a  virtual  agency  to 
pay  that  which  is  not  admitted  to  exist.  But  if  this  were  not 
so,  still  there  is  a  great  difference  between  creating  a  virtual 
agency,  which  is  for  the  benefit  of  all,  and  one  which  is  onerous 
and  prejudicial  to  all.  The  one  is  not  a  natural  or  necessary 
consequence  from  the  other.  A  person  may  well  authorize  tbe 
payment  of  a  debt  for  which  he  is  now  liable ;  and  yet  refuse 
to  authorize  a  charge,  where  there  at  present  exists  no  legal 
liability  to  pay.  Yet  if  the  principle  of  Lord  Mansfield  be 
correct,  the  acknowledgment  of  one  joint  debtor  will  bind  all 
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the  rest,  even  though  they  should  have  utterly  denied  the  debt 
at  the  time  when  such  acknowledgment  was  made. 

The  doctrine  of  Whitcomb  vs.  Whiting  has  been  followed  in 
England  in  subsequent  cases,  and  was  applied  in  a  strong 
manner,  in  Jackson  vs.  Fairbank  (2  H.  BI.  340),  where  the 
admission  of  a  creditor  to  prove  a  debt  on  a  joint  and  several 
note  under  a  bankruptcy,  and  to  receive  a  dividend,  was  held 
sufficient  to  charge  a  solvent  joint  debtor  in  a  several  action 
against  him,  in  which  he  pleaded  the  statute,  as  an  acknowledg- 
ment of  a  subsisting  debt.  It  has  not,  however,  been  received 
without  hesitation.  In  Clark  vs.  Bradshaw  (3  Esp.  R.  155), 
Lord  Kenyon,  at  Nisi  Prius^  expressed  some  doubts  upon  it ; 
and  the  cause  went  off  on  another  ground.  And  in  Brandram 
vs.  Wharton  (1  Bam.  &  Aid.  463),  the  case  was  very  much 
shaken,  if  not  overturned.  Lord  Ellenborough,  upon  that  occa- 
sion, used  language,  from  which  his  dissatisfaction  with  the  whole 
doctrine  may  be  clearly  inferred.  "This  doctrine,"  said  he,  "of 
rebutting  the  statute  of  limitations  by  an  acknowledgment 
other  than  that  of  the  party  himself,  began  with  the  case  of 
Whitcomb  vs.  Whiting.  By  that  decision,  where  however  there 
was  an  express  acknowledgment,  by  an  actual  payment  of  a 
part  of  the  debt  by  one  of  the  parties,  I  am  bound.  But  that 
case  was  full  of  hardship ;  for  this  inconvenience  may  follow 
from  it.  Suppose  a  person  liable  jointly  with  thirty  or  forty 
others  to  a  debt,  he  may  have  actually  paid  it,  he  may  have  had 
in  his  possession  the  document  by  which  that  payment  was 
proved,  but  may  have  lost  his  receipt.  Then,  though  this  was 
one  of  the  very  cases  which  this  statute  was  passed  to  protect, 
he  may  still  be  bound  and  his  liability  be  renewed  by  a  random 
acknowledgment  made  by  some  one  of  the  thirty  or  forty  others, 
who  may  be  careless  of  what  mischief  he  is  doing,  and  who 
may  even  not  know  of  the  payment  which  has  been  made.  Be- 
yond that  case,  therefore,  I  am  not  prepared  to  go,  so  as  to 
deprive  a  party  of  the  advantage  given  him  by  the  statute,  by 
means  of  an  implied  acknowledgment." 

The  English  cases  decided  since  the  American  Revolution, 
are,  by  an  express  statute  of  Kentucky,  declared  not  to  be  of 
authority  in  their  courts ;  and  consequently  Whitcomb  vs.  Whit- 
ing in  Douglas,  and  the  cases  which  have  followed  it,  leave  the 
question  in  Kentucky  quite  open  to  be  decided  upon  principle. 

In  the  American  courts,  so  far  as  our  researches  have  extended, 
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few  cases  have  been  litigated  upon  this  question.  In  Smith 
Adm'r.  vs.  D.  &  G.  Ludlow,  6  Johns.  R.  267,  the  suit  was 
brought  against  both  partners,  and  one  of  them  pleaded  the 
statute.  Upon  the  dissolution  of  the  partnership,  public  notice 
was  given,  that  the  other  partner  was  authorized  to  adjust  all 
accounts ;  and  an  account  signed  by  him,  after  such  advertise- 
ment, and  within  six  years,  was  introduced.*  It  was  also  proved, 
that  the  plaintiff  called  on  the  partner  who  pleaded  the  statute, 
before  the  commencement  of  the  suit,  and  requested  a  settle- 
ment, and  that  he  then  admitted  an  account,  dated  in  1797,  to 
have  been  made  out  by  him ;  that  he  thought  the  account  had 
been  settled  by  the  other  defei^dant,  in  whose  hands  the  books 
of  the  partnership  were ;  and  that  he  would  see  the  other  defend- 
ant on  the  subject,  and  communicate  the  result  to  the  plaintiff. 
The  Court  held  that  this  was  sufficient  to  take  the  case  out  of 
the  statute ;  and  said  that  without  any  express  authority,  the 
confession  of  one  partner,  after  the  dissolution,  will  take  a  debt 
out  of  the  statute.  The  acknowledgment  will  not  of  itself  be 
evidence  of  an  original  debt ;  for  that  would  enable  one  party 
to  bind  the  other  in  new  contracts.  But  the  original  debt  being 
proved  or  admitted,  the  confession  of  one  will  bind  the  other 
so  as  to  prevent  him  from  availing  himself  of  the  statute. 
This  is  evident,  from  the  cases  of  Whitcomb  vs.  Whiting,  and 
Jackson  vs.  Fairbank;  and  it  results  necessarily  from  the 
power  given  to  adjust  accounts.  The  Court  also  thought  the 
acknowledgment  of  the .  partner,  setting  up  the  statute,  was 
sufficient  of  itself  to  sustain  the  action.  This  case  has  the  pecu- 
liarity of  an  acknowledgment  made  by  both  partners,  and  a 
formal  acknowledgment  by  the  partner  who  was  authorized  to 
adjust  the  accounts  after  the  dissolution  of  the  partnership. 
There  was  not,  therefore,  a  virtual  but  an  express  and  notorious 
agency  devolved  on  him  to  settle  the  account.  The  correctness 
of  the  decision  cannot,  upon  the  general  view  taken  by  the  Court, 
be  questioned.  In  Roosevelt  vs.  Marks,  6  Johns.  Ch.  Rep.  266, 
291,  Mr.  Chancellor  Kent  admitted  the  authority  of  Whitcomb 
vs*  Whiting ;  but  denied  that  of  Jackson  vs.  Fairbank,  for  rea- 

*  Very  similar  in  its  circnmstanees  was  the  case  of  Garland  v«.  Administrators 
of  Agees,  7  Leigh's  (Virginia)  Rep.  363,  where  the  firm  was  held  bound  by  the 
admissions,  after  its  dissolution,  of  the  sole  managing  partner.     The  judges, 
however,  expressed  no  opinion  on  the  law,  the  judgment  below  being  simfdy  . 
•IBnned. 
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sons  which  appear  to  us  solid  and  satisfactory.  Upon  some  other 
cases  in  New  York,  we  shall  have  occasion  hereafter  to  com- 
ment. In  Hunt  vs.  Bridgham,  2  Pick.  R.  581,  the  Supreme 
Court  of  Massachusetts,  upon  the  authority  of  the  cases  in  Doug- 
las, H.  Blackstone,  and  Johnson,  held  that  a  partial  payment  by 
the  principal  debtor  on  a  note  took  the  case  out  of  the  statute  of 
limitations,  as  against  a  surety.  The  Court  do  not  proceed  to 
any  reasoning  to  establish  the  principle,  considering  it  as  the 
result  of  the  authorities.  Shelton  vs.  Cocke,  3  M umford's  R. 
191,  is  to  the  same  effect ;  and  contains  a  mere  annunciation  of 
the  rule,  without  any  discussion  of  its  principle.  Simpson  vs. 
Morrison,  2  Bay's  Rep.  533,  proceeded  upon  a  broader  ground, 
and  assumes  the  doctrine  of  the  case  in  1  Taunt.  Rep.  104, 
hereinafter  noticed,  to  be  correct.  Whatever  may  be  the  just 
influence  of  such  recognitions  of  the  principles  of  the  English 
cases  in  other  States,  as  the  doctrine  is  not  so  settled  in  Kentucky, 
we  must  resort  to  such  recognition,  only,  as  furnishing  illustra- 
tions to  assist  our  reasoning,  and  decide  the  case  now  as  if  it 
had  never  been  decided  before. 

By  the  general  law  of  partnership,  the  act  of  each  partner, 
during  the  continuance  of  the  partnership  and  within  the  scope 
of  its  objects,  binds  all  the  others.  It  is  considered  the  act  of 
each  and  of  all,  resulting  from  a  general  and  mutual  delegation 
of  authority.  Each  partner  may,  therefore,  bind  the  partnership 
by  his  contracts  in  the  partnership  business ;  but  he  cannot  bind 
it  by  any  contracts  beyond  those  hmits.  A  dissolution,  however, 
pots  an  end  to  the  authority.  By  the  force  of  its  terms  it  ope- 
rates as  a  revocation  of  all  power  to  create  new  contracts; 
and  the  right  of  partners  as  such  can  extend  no  further  than  to 
settle  the  partnership  concerns  already  existing,  and  to  distribute 
the  remaining  funds.  Even  this  right  may  be  qualified  and 
restrained  by  the  express  delegation  of  the  whole  authority  to 
one  of  the  partners. 

The  question  is  not,  however,  as  to  the  authority  of  a  partner 
after  the  dissolution  to  adjust  an  admitted  and  subsisting  debt, 
we  mean,  admitted  by  the  whole  partnership  or  unbarred  by  the 
statute  I  but  whether  he  can,  by  his  sole  act,  after  the  action  is 
barred  by  lapse  of  time,  revive  it  against  all  the  partners  with- 
out any  new  authority  communicated  to  him  for  this  purpose. 
We  think  the  proper  resolution  of  this  point  depends  upon 
another,  that  is,  whether  the  acknowledgment  or  promise  is  to 
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be  deemed  a  mere  continuation  of  the  original  promise,  or  a 
new  contract  springing  out  of  and  supported  by  the  original 
consideration.  We  think  it  is  the  latter,  both  upon  principle  and 
authority ;  and  if  so,  as  after  the  dissolution  no  one  partner  can 
create  a  new  contract  binding  upon  the  others,  his  acknowledg- 
ment is  inoperative  and  void,  as  to  them. 

There  is  some  confusion  in  the  language  of  the  books,  result- 
ing from  a  want  of  strict  attention  to  the  distinction  here  indi- 
cated.    It   is  often  said  that  an  acknowledgment  revives  the 
promise,  when  it  is  meant  that  it  revives  the  debt  or  cause  of 
action.     The  revival  of  a  debt  supposes  that  it  has  been  once  ex- 
tinct and  gone ;  that  there  has  been  a  period  in  which  it  had  lost 
its  legal  use  and  validity.     The  act  which  revives  it  is  what 
essentially  constitutes  its  new  being,  and  is  inseparable  from  it 
It  stands  not  by  its  original  force,  but  by  the  new  promise  which 
imparts  vitality  to  it.     Proof  of  the  latter  is  indispensable  to 
raise  the  assumpsit  on  which  an  action  can  be  maintained.     It 
was  this  view  of  the  matter  which  at  first  created  the  doubt, 
whether  it  was  not  necessary  that  a  new  consideration  should 
be  proved  to  support  the  promise,  since  the  old  consideration 
was  gone.     That  doubt  has  been  overcome ;  and  it  is  now  held 
that  the   original  consideration  is  sufficient,  if  recognised,  to 
uphold  the   new  promise,  although  the   statute  cuts  it  off  as 
a  support  for  the  old.     What,  indeed,  would  seem  to  be  decisive 
on  this  subject  is,  that  the  new  promise,  if  qualified  or  conditional, 
restrains  the  rights  of  the  party  to  its  own  terms ;  and  if  he 
cannot  recover  by  those  terms  he  cannot  recover  at  all.     If  a  per- 
son promises  to  pay,  upon  condition  that  the  other  do  an  act, 
performance  must  be  shown  before  any  title  accrues.     If  the 
declaration  lays  a  promise  by  or  to  an  intestate,  proof  of  the 
acknowledgment  of  the  debt  by  or  to  his  personal  representative 
will  not  maintain  the  writ    Why  not,  since  it  establishes  the 
continued  existence  of  the  debt  ?     The  plain  reason  is,  that  the 
promise  is  a  new  one,  by  or  to  the  administrator  himself^  upon 
the  original  consideration,  and  not  a  revival  of  the  original  pro- 
mise.    So,  if  a  man  promises  to  pay  a  pre-existing  debt,  barred 
by  the  statute,  when  he  is  able  or  at  a  ftiture  day,  his  ability  must 
be  shown ;  or  the  time  must  be  passed  before  the  action  can 
be  maintained.    Why  ?     Because  it  rests  on  the  new  promise, 
and  its  terms  must  be  complied  with.     We  do  not  here  speak  of 
the  form  of  alleging  the  promise  in  the  declaration,  upon  which, 


PARTNERSHIP.  85 


B«U  M.  MoRlioii  et  al. 


perhaps,  there  has  been  a  diversity  of  opinion  and  judgment ; 
but  of  the  fact  itself,  whether  the  promise  ought  to  be  laid  in  one 
way  or  another,  as  an  absolute  or  as  a  conditional  promise,  which 
may  depend  upon  the  rules  of  pleading. 

This  very  point  came  before  the  twelve  Judges,  in  the  case  of 
Hyling  vs.  Hastings  (1  Ld.  Raym.  389, 421),  in  the  time  of  Lord 
Holt.  There,  one  of  the  points  was,  "  Whether  the  acknow- 
ledgment of  a  debt  within  six  years,  would  amount  to  a  new 
promise,  to  bring  it  out  of  the  statute ;  and  they  were  all  of 
opinion,  that  it  would  not,  but  that  it  was  evidence  of  a  promise." 
Here,  then,  the  Judges  manifestly  contemplated  the  acknow- 
ledgment, not  as  a  continuation  of  the  old  promise,  but  as  evi- 
dence of  a  new  promise  ;  and  that  it  is  the  new  promise,  which 
takes  the  case  out  of  thes  tatute.  Now,  what  is  a  new  promise,  but 
a  new  contract  ?  a  contract  to  pay  upon  a  pre-existing  considera- 
tion, which  does  not  of  itself  bind  the  party  to  pay  independently 
of  the  contract.  So,  in  Boydell  vs,  Drummond,  2  Camp.  R. 
157,  Lord  Ellenborough,  with  his  characteristic  precision,  said, 
**  If  a  man  acknowledges  the  existence  of  a  debt,  barred  by  the 
statute,  the  law  has  been  supposed  to  raise  a  new  promise  to  pay 
it,  and  thus  the  remedy  is  revived."  And  it  may  be  affirmed, 
that  the  general  current  of  the  English,  as  well  as  the  American 
authorities,  conforms  to  this  view  of  the  operation  of  an  acknow- 
ledgment. In  Jones  vs.  Moore  (5  Binney  R.  573),  Mr.  Chief 
Justice  Tilghman  went  into  an  elaborate  examination  of  this 
very  point,  and  came  to  the  conclusion,  from  a  review  of  all  the 
cases,  that  an  acknowledgment  of  the  debt  can  only  be  considered 
as  an  evidence  of  a  new  promise ;  and  he  added,  *'  I  cannot  com- 
prehend the  meaning  of  reviving  the  old  debt,  in  any  other 
manner  than  by  a  new  promise." 

There  is  a  class  of  cases,  not  yet  adverted  to,  which  materially 
illustrates  the  right  and  powers  of  partners,  after  the  dissolution 
of  the  partnership,  and  bears  directly  on  the  point  under  con- 
sideration. In  Hackley  vs.  Patrick  (3  Johns.  R.  536),  it  was 
said  by  the  Court,  that  ^  after  a  dissolution  of  the  partnership, 
the  power  of  one  party  to  bmd  the  others  wholly  ceases.  There 
is  no  reason  why  his  acknowledgment  of  an  account  should  bind 
his  co-partners,  any  more  than  his  giving  a  promissory  note  in 
the  name  of  the  firm  or  any  other  act."  And  it  was  therefore 
held,  that  the  plaintiff  must  produce  further  evidence  of  the  ex- 
istence of  an  antecedent  debt,  before  he  could  recover ;  even 
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though  the  acknowledgment  was  by  a  partner  authorized  to  settle 
all  the  accounts  of  the  firm.  This  doctrine  was  again  recog- 
nised by  the  same  Court,  in  Maiden  v«.  Sherburne  (15  Johns.  R. 
409, 424),  although  it  was  admitted,  that  in  Wood  vs.  Braddick  (1 
Taunt.  104),  a  different  decision  had  been  had  in  England  If 
this  doctrine  be  well  founded,  as  we  think  it  is,  it  furnishes  a 
strong  ground  to  question  the  efficacy  of  an  acknowledgment  to 
bind  the  partnership  for  any  purpose.  If  it  does  not  establish 
the  existence  of  a  debt  against  the  partnership,  why  should  it  be 
evidence  against  it  at  all  ?  If  evidence,  aliunde^  of  facts  within  the 
reach  of  the  statute,  as  the  existence  of  a  debt,  be  necessary 
before  the  acknowledgment  binds,  is  not  this  letting  in  all  the 
mischiefs  against  which  the  statute  intended  to  guard  the  parties, 
viz.  the  introduction  of  stale  and  dormant  demands,  of  long  stand- 
ing, and  of  uncertain  proof?  If  the  acknowledgment,  per  $e^ 
does  not  bind  the  other  partners,  where  is  the  propriety  of  admit- 
ting proof  of  an  antecedent  debt,  extinguished  by  the  statute  as 
to  them,  to  be  revived  without  their  consent  7  It  seems  difficult 
to  find  a  satisfactory  reason,  why  an  acknowledgment  should 
raise  a  new  promise,  when  the  consideration  upon  which  alone 
it  rests,  as  a  legal  obligation,  is  not  coupled  with  it  in  such  a 
shape  as  to  bind  the  parties ;  that  the  parties  are  not  bound  by 
the  admission  of  the  debt,  as  a  debt,  but  are  bound  by  the 
acknowledgment  of  the  debt,  as  a  promise,  upon  extrinsic  proof. 
The  doctrine  in  1  Taunt.  104,  stands  upon  a  clear,  if  it  be  a  legal 
ground  ;  that  as  to  the  things  past,  the  partnership  continues  and 
always  must  continue,  notwithstanding  the  dissolution.  That, 
however,  is  a  matter  which  we  are  not  prepared  to  admit,  and 
constitutes  the  very  ground  now  in  controversy. 

The  light  in  which  we  are  disposed  to  consider  this  question 
is,  that  after  a  dissolution  of  a  partnership  no  partner  can  create 
a  cause  of  action  against  the  other  partners,  except  by  a  new 
authority  communicated  to  him  for  that  purpose.  It  is  wholly 
immaterial,  what  is  the  consideration  which  is  to  raise  such 
cause  of  action,  whether  it  be  a  supposed  pre-existing  debt  of 
the  partnership,  or  any  auxiliary  consideration,  which  might 
prove  beneficial  to  them.  Unless  adopted  by  them,  they  are 
not  bound  by  it.  Wnen  the  statute  of  limitations  has  once  run 
against  a  debt,  the  cause  of  action  against  the  partnership  is 
gone.  The  acknowledgment,  if  it  is  to  operate  at  all,  is  to  create 
a  new  cause  of  action  ;  to  revive  a  debt  which  is  extinct ;  and 
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thus  to  give  an  action,  which  has  its  life  from  the  new  promise 
implied  by  law  from  such  an  acknowledgment,  and  operating 
and  limited  by  its  purport.  It  is  then,  in  its  essmice,  the  crea- 
tion of  a  new  right,  and  not  the  enforcement  of  an  old  one.  We 
think  that  the  power  to  create  such  a  right  does  not  exist  after 
a  dissolution  of  the  partnership  in  any  partner. 

There  is  a  case  in  the  Kentucky  Reports,  not  cited  at  the  bar, 
which  coincides,  as  far  it  goes,  with  our  own  views ;  and  if  taken 
as  a  general  exposition  of  the  law,  according  to  its  terms,  is  con- 
clusive on  this  point.  It  is  the  case  of  Walker  and  Evans  vs, 
Duberry  (1  Marshall's  Rep.  189).  It  is  very  briefly  reported, 
and  the  opinion  of  the  Court  was  as  follows.  "  We  are  of  opinion 
that  the  Court  below  improperly  admitted  as  evidence  against 
Walker,  the  certificate  of  J.  T.  Evans,  made  after  the  dissolution 
of  the  partnership  between  Walker  and  Evans,  acknowledging 
that  the  partnership  firm  was  indebted  to  the  defendant  Duberry, 
in  the  sum  demanded  in  the  action  brought  by  him  in  the  Court 
below."    It  cites  3  Johns.  Rep.  536.  3  Mumf.  R.  191. 

It  does  not  appear  what  was  the  state  of  facts  in  the  Court 
below,  nor  whether  this  was  an  action  in  which  the  statute  of 
limitations  was  pleaded,  or  only  non  assumpsit  generally.  But 
the  position  is  generally  asserted,  that  the  acknowledgment  of  a 
debt  by  one  partner  after  a  dissolution  is  not  evidence  against 
the  other.  Whether  the  Court  meant  to  say,  in  no  case  what- 
ever, or  only  when  the  debt  itself  was  proved  aliunde,  does  not 
appear.  Its  language  is  general,  and  would  seem  to  include  all 
cases ;  and  if  any  qualification  were  intended,  it  would  have 
been  natural  for  the  Court  to  express  that  qualification,  and  have 
confined  it  to  the  circumstances  of  the  case.  The  only  room 
for  doubt  arises  from  the  citations  of  3  Johnson  and  3  Mum- 
ford.  The  former  has  been  already  adverted  to ;  and  the  latter, 
Shelton  vs,  Cocke  &  others  (3  Mumf.  R.  191),  recognised  the 
distinction  asserted  in  3  Johns.  R.  as  sound.  These  cita- 
tions may,  however,  have  been  referred  to  as  mere  illustrations, 
going  to  establish  the  proposition  of  the  Court  to  a  certain  extent, 
and  not  as  limitations  of  its  extent.  In  any  view  it  leads  us  to 
the  most  serious  doubts,  whether  the  State  Courts  of  Kentucky 
would  ever  adopt  the  doctrine  of  Whitcomb  vs.  Whiting  in 
Douglas,  especially  so,  as  the  early  case  in  2  Vent.  151  carries 
an  almost  irresistible  presumption,  that  the  courts  at  that  time 
held  a  doctrine  entirely  inconsistent  with  the  case  in  Douglas. 
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Upon  the  whole,  it  is  our  judgment  that  there  is  no  error  in 
the  decision  of  the  Circuit  Court,  and  it  ought  to  be  affirmed. 

It  is,  however,  to  be  understood  that  this  opinion  thus  expressed 
is  not  unanimous,  but  of  the  majority  of  the  Court,  and  as  is 
apparent  from  the  preceding  reasoning  it  has  been  principally, 
although  not  exclusively,  influenced  by  the  course  of  decisions 
in  Kentucky  upon  this  subject. 

Judgment  affirmed,  with  costs. 

The  greatest  conflict  of  jadicial  decifiion  prevails  throiighoiit  the  United 
States  as  to  the  doctrine  established  in  Bell  v5.  Morrison.  The  sabject  was  con- 
sidered by  Mr.  Justice  McLean  in  Bispham  vs,  Patterson  &  Waller,  2  McLean's 
C.  C.  R.  87,  who,  while  acknowledgring  the  controlling  authority  of  Bell  v$, 
Morrison,  declared  his  own  convictions  of  the  soundness  and  justice  of  the  oppo- 
site rule,  which  he  conceived  to  be  well  settled  in  England.  Besides  New  York 
and  Kentucky,  whose  decisions  are  referred  to  by  Judge  Story  in  this  opinion, 
the  Courts  of  Pennsylvania,  Tennessee,  and  Indiana,  have  established  a  similar 
doctrine.  Levy  vs.  Cadet,  17  Serg.  &.  Raw.  126.  Van  Wyck  vs.  Norvelletal., 
a  Humph.  192.    Yander  vs.  Lefavoar,  2  Black.  371. 

In  many  of  the  States  the  question  arose  before  the  decision  of  Bell  vs.  Mor^ 
rison,  and  the  general  proposition  was  laid  down  by  the  courts,  that  any  act  or 
acknowledgment  by  one  partner,  sufficient  to  prevent  the  operation  of  the  statute 
of  limitations  against  himself,  would  take  a  debt  out  of  ^  statute  as  to  his 
co-partner.  Willis  vs.  Hill,  2  Dev.  &  Batt.  231.  Mclntyre  vs.  Oliver,  2  HawL 
209.    Walton  vs.  Robinson,  6  Iredell's  (1845)  L.  R.  341.    Beckham  vs.  Peas, 

I  Bail.  121.    Ward  vs.  Hill,  6  Ham.  &  J.  60. 

The  distinction  seems  to  the  editor  to  be  a  sound  one,  which  is  taken  in  some  of 
the  authorities  between  an  acknowledgment  made,  as  in  the  case  from  Peters, 
after  the  bar  of  the  statute  had  attached,  and  the  debt  has  been  extinguished  by 
its  operation,  and  an  acknowledgment  made  while  the  debt  remained  a  valid  and 
subsisting  claim  against  the  firm.  It  is  obviously  unjust  to  deprive  a  creditor, 
who  during  the  existence  of  the  partnership  has  contracted  with  one  member  of 
the  firm  as  the  agent  of  the  rest,  of  the  benefit  of  any  confessions,  declarations, 
or  statement  of  such  person,  whether  the  firm  be  dissolved  or  not,  unless,  by  his 
own  negligence  in  sleeping  upon  his  rights,  he  has  entitled  the  other  partner  to 
that  protection  irom  obsolete  claims  which  the  statute  of  limitations  was  intended 
to  confer.  Besides  the  cases  already  cited,  these  principles  are  sustained  by 
others  of  the  highest  authority.  Parker  vs.  Merrill,  6  Green.  41.  Cady  vs. 
Shepherd  11  Pick.  400.    Joslyn  vs.  Smith,  13th  Verm.  463.    Mann  vs.  Locke^ 

II  N.  Hamp. 
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General  rights  of  Partners.    Effect  of  secret  restrictions  upon  the  rights  of 
third  persons.    Liabilities  of  a  dormant  partner. 

Mb.  Chief  Justice  Makshall  delivered  the  opinion  of  the 
Court. 

This  was  an  action  brought  in  the  Court  for  the  first  circuit 
and  district  for  Massachusetts,  against  John  Winship,  Amos 
Binney,  and  John  Binney,  merchants  and  partners,  trading  under 
the  name  and  firm  of  John  Winship,  as  endorser  of  several 
promissory  notes,  made  by  Samuel  Jacques,  Jun.  At  the  trial 
the  maker  was  called  by  the  plaintiflfs,  and  sworn.  He  was 
objected  to  by  the  defendants  as  an  interested  witness,  an  instru- 
ment being  produced  purporting  to  be  a  release  in  the  name  of 
John  Winship  of  all  liability  of  the  maker  on  the  said  notes. 
The  operation  of  the  said  instrument,  as  a  release  of  the  notes 
in  suit,  was  controverted  by  the  plaintiflfs.  It  is  unnecessary  to 
state  the  instrument,  or  to  discuss  the  question  arising  on  it,  or 
on  the  competency  of  the  witness ;  because  the  Court  is  divided 
on  the  effect  of  the  instrument  and  on  the  competency  of  the 
witness. 

The  witness  testified  that  he  knew  from  general  reputation 
that  the  defendant,  John  Winship,  was  concerned  with  the  other 
defendants,  Amos  and  John  Binney,  in  the  soap  and  candle 
business ;  that  Winship  avowed  the  partnership ;  that  he  had 
dealings  with  Winship  sowi  after  its  commencement,  and 
supplied  him  with  rosin,  for  which  he  sometimes  gave  a  note 
signed  John  Winship,  which  the  witness  always  took  on  the 
credit  of  the  Binneys.  Winship  and  the  witness  were  in  the 
habit  of  lending  their  names  to  each  other,  and  Wmship  always 
represented  that  the  notes  made  or  endorsed  by  the  witness  for 
his  accommodation  were  for  the  use  of  the  firm. 

Several  other  witnesses  were  examined  on  the  part  of  the 
plaintiff  to  prove  the  partnership,  whose  testimony  was  rendered 
unimportant  by  the  production  of  the  articles  themselves.  The 
defendants  exhibited  them,  and  they  are  in  the  following  words  : 

**  The  memorandum  of  an  agreement  made  this  twenty-fifth 

*  5  Peters  Rep.  529. 
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day  of  September,  1817,  between  Amos  Bmney  and  John 
Binney,  of  Boston,  county  of  Suffolk,  and  John  Winship,  of 
Charlestown,  county  of  Middlesex,  all  in  the  commonwealth  of 
Massachusetts,  for  the  manufacture  of  soap  and  candles, 
witnesseth : 

*^  That  the  said  Amos  and  John  Binney  agree  to  furnish  for 
the  above  purpose  the  sum  or  capital  stock  of  ten  thousand 
dollars,  at  such  times  as  may  be  wanted  to  purchase  stock  or 
materials  for  carrying  on  the  aforesaid  manufacture ;  and  the 
said  John  Winship  agrees  on  his  part  to  conduct  and  superintend 
the  manufactory,  and  to  pay  his  whole  and  undivided  attention 
to  the  business ;  to  manufacture  or  cause  to  be  manufactured, 
every  article  in  the  best  possible  manner,  and  to  use  his  utmost 
skill  and  exertions  to  promote  the  interest  of  the  establishment, 
under  the  name  and  firm  of  John  Winship,  and  without  any 
charge  for  his  personal  labors,  and  to  keep  a  fair  and  regular 
set  of  books  and  accounts,  open  and  subject  at  all  times  to  the 
inspection  of  the  parties  interested  in  the  concern,  and  annually 
on  the  first  day  of  October  of  each  year,  to  make  and  exhibit  a 
statement  of  the  state  of  the  business,  the  amount  of  purchases 
and  sales,  and  the  profits,  if  any,  of  the  business,  that  have  been 
made ;  the  expenses  of  conducting  the  business  ;  and  the  profits 
to  be  divided  in  the  following  manner :  to  wit,  from  the  profits 
is  to  be  paid  interest  for  the  capital  stock  of  ten  thousand 
dollars,  at  the  rate  of  six  per  centum  per  annum,  all  expenses  of 
rent,  labor,  transportation,  fuel,  and  utensils,  that  it  may  be 
necessary  to  purchase  or  have,  and  the  remainder  of  the  profits, 
if  any,  to  be  equally  divided  between  the  said  Winship  and 
Binneys,  one  half  thereof  to  the  said  John  Winship  and  the 
other  half  to  A.  and  J.  Binney ;  and  in  case  no  profit  should  be 
made,  but  a  loss,  then  the  loss  is  to  be  borne  and  sustained  one 
half  by  the  said  A.  and  J.  Binney,  and  the  other  half  by  the 
said  John  Winship. 

**  The  agreement  to  continue  in  force  for  two  years  from  the 
first  day  of  October  next  ensuing,  and  then  for  a  further  term, 
provided  all  parties  agree  thereto.  And  to  the  true  and  faithful 
performance  of  the  foregoing  conditions  each  party  bind  them- 
selves to  the  other  in  the  penal  sum  of  ten  thousand  dollars.*^ 

On  the  back  of  which  were  receipts  signed  by  said  Winship, 
acknowledging  that  he  had  received  of  Amos  Binney  one 
thousand  dollars  on  the  6th  of  September,   1817,  and  four 


PARTNERSHIP.  91 


Wluhip  «t  ■!.  w.  BftBk  of  the  United  States. 


thousand  dollars  on  the  9th  of  October,  1817  ;  and  on  the  27th 
of  December,  1827,  he  had  in  his  hands  ten  thousand  dollars,  as 
said  Amos's  proportion  of  the  capital ;  and  that  he  had  received 
of  John  Binney  two  thousand  five  hundred  dollars  on  the  1st  of 
October,  1817,  and  five  hundred  dollars  on  the  3d  of  November, 
1817,  and  five  hundred  dollars  on  the  17th  of  November,  1817, 
and  one  thousand  five  hundred  dollars  on  the  13th  of  June, 
1820,  and  on  the  2d  of  June,  1821,  he  had  in  his  hands  ten 
thousand  dollars,  as  said  John's  proportion  of  the  capital  stock. 

They  also  gave  in  evidence  a  bond  given  by  said  Winship  to 
said  Amos,  on  the  25th  of  September,  1817,  in  the  penal  sum  of 
ten  thousand  dollars,  with  the  condition  following : 

^  The  conditions  of  this  obligation  are  such,  that  whereas  the 
above  bounden  John  Winship  has  this  day  made  an  agreement 
with  Amos  Binney  and  John  Binney,  both  of  Boston  aforesaid, 
for  the  purpose  of  carrying  on  a  manufactory  of  soap  and 
candles  on  joint  account  of  the  parties  aforesaid ;  and  whereas 
the  said  A,  Binney  hath  engaged  to  endorse  the  notes  given  by 
the  said  John  Winship,  for  the  purchase  of  stock  and  raw 
materials  for  manu&cturing,  when  necessary  to  purchase  on  a 
credit,  and  in  consideration  of  which  the  said  John  Winship 
hath  engaged  not  to  endorse  the  notes,  paper,  or  become  in  any 
manner  responsible  or  security  for  any  person  or  persons  other 
than  the  said  Amos  Binney,  for  the  term  of  two  years  from  the 
first  day  of  October,  1817. 

**Now,  therefore,  if  the  said  John  Winship  shall  faithfully 
observe  the  conditions,  and  wholly  abstain  from  becoming  the 
surety  or  endorser  of  any  person  to  any  amount  other  than  the 
same  Amos  Binney  for  the  aforesaid  term  of  two  years  from  the 
first  day  of  October,  1817,  then  this  obligation  to  be  void  and  of 
no  efiect ;  otherwise  to  remain  in  full  force  and  virtue." 

The  defendants  also  produced  witnesses  whose  testimony  fur- 
nished some  foundation  for  the  presumption  that  th9  money  aris- 
ing from  the  notes,  on  which  the  suits  were  brought,  was  not 
applied  by  Winship  to  the  purposes  of  the  firm.  Other  testimony 
led  to  the  belief  tlmt  a  part,  if  not  the  whole,  of  the  money  was 
so  applied.  All  the  notes  in  suit  were  discounted  by  and  ap- 
plied to  the  credit  of  John  Winship. 

The  testimony  being  closed,  the  counsel  for  the  defendant  in- 
sisted, First,  "  that  the  said  co-partnership  between  them  was, 
in  contemplation  of  law,  a  secret  co-partnership,  and  did  not 


02  PARTNERSHIP. 


Wloihip  et  al.  m.  Bank  of  tha  United  Scalea. 


authorize  the  giving  of  credit  to  any  other  name  than  that  of  the 
said  Win^hip ;"  but  to  this  the  counsel  for  the  plaintiffs  did  then 
and  there  insist  before  the  said  Court,  that  this  was  an  open  or 
avowed,  and  not  a  secret  co-partnership.  And  the  presiding 
justice  of  the  said  Court  did  state  his  opinion  to  the  jury  on  this 
point,  as  follows  :  ^  That  according  to  his  understanding  of  the 
common  meeming  of  *  secret  partnership,'  those  were  deemed 
secret,  where  the  existence  of  certain  persons-  as  partners  was 
not  avowed  or  made  known  to  the  public,  by  any  of  the  part- 
ners. That  where  the  partners  were  all  publicly  known,  whether 
this  was  done  by  all  the  partners,  or  by  one  only,  it  was  no 
longer  a  secret  partnership ;  for  secret  partnership  was  gene* 
rally  used  in  contra-distinction  to  notorious  and  open  partner- 
ship :  that  whether  the  business  was  carried  on  in  the  name  and 
firm  of  one  partner  only,  or  of  him  and  company,  would,  in  this 
respect,  make  no  difference:  that  if  it  was  the  intention  of  the 
Binneys  that  their  names  should  be  concealed,  and  the  business 
of  the  firm  was  to  be  carried  on  in  the  name  of  Winship  only ; 
and  yet  that  Winship,  against  their  wishes,  in  the  course  of  the 
business  of  the  firm,  publicly  did  avow  and  make  known  the 
partnership,  so  that  it  became  notorious  who  were  the  partners ; 
such  partnership  could  not,  in  the  common  sense  of  the  terms,  be 
deemed  any  longer  a  secret  partnership :  that  if  *  secret,'  in  any 
sense,  it  was  under  such  circumstances,  using  the  terms  in  a 
peculiar  sense.  That,  however,  nothing  important  in  this  case 
turned  upon  the  meaning  or  definition  of  the  terms  '  secret  part- 
nership ;'  since  the  case  must  be  decided  upon  the  principles  of 
law,  applicable  to  such  a  partnership,  as  this  was  in  fact  proved 
to  be.  That  there  was  no  stipulation  for  secresy  as  to  the  Bin- 
neys being  partners,  on  the  face  of  the  original  articles  of  co- 
partnership ;  and  when  those  articles  by  their  own  Umitation 
expired,  the  question  what  the  partnership  was,  and  how  it  was 
carried  on  for  the  future,  whether  upon  the  same  terms  as  were 
contained  in  the  original  articles  or  otherwise,  was  matter  of 
fact  from  the  whole  evidence :  that  if  the  evidence  was  believed, 
Winship  constantly  avowed  the  partnership,  and  that  the  Bin- 
neys were  his  partners  in  the  soap  and  candle  manufactory  busi- 
ness, and  obtained  credit  thereby." 

But  he  left  the  jury  to  judge  for  themselves  as  to  the  evidence. 

Second  exception.    And  the  said  counsel  of  the  defendants 
did  then  and  there  further  insist,  that  the  said  jury  had  a  right  to 


PARTNERSHIP.  93 


Wlndiip  et  «].  v».  Bmnk  of  the  United  States. 


infer  irorn  the  evidence  aforesaid,  notwithstanding  the  entries  of 
the  shipments  in  the  invoice  book  kept  by  said  Winship,  that  the 
said  Amos  Binney  and  John  Binney  had  no  knowledge  thereof; 
and  therefore  could  not  be  presumed  to  have  adopted  or  ratified 
the  conduct  of  said  Winship  making  said  shipments.  But  the 
presiding  judge  did  then  and  there  instruct  the  jury  as  follows : 

"  That  whether  the  said  Amos  and  John  Binney,  or  either  of 
them,  knew  of  the  said  entries  or  not,  was  matter  of  fact  for  the 
consideration  of  the  jury,  upon  all  the  circumstances  of  the  case. 
That,  ordinarily,  the  presumption  was,  that  all  the  parties  had 
access  to  the  partnership  books,  and  might  know  the  contents 
thereof.  But  this  was  a  mere  presumption  from  the  ordinary 
course  of  business,  and  might  be  rebutted  by  any  circumstan- 
ces whatsoever,  which  either  positively  or  presumptively  repelled 
any  inference  of  access ;  such,  for  instance,  as  the  distance  of 
place  in  the  course  of  business  of  the  particular  partnership,  or 
any  other  circumstances  raising  a  presumption  of  non-access," 

And  he  left  the  jury  to  draw  their  own  conclusion  as  to  the 
knowledge  of  the  Binneys,  of  the  entries  in  the  partnership  books, 
from  the  whole  evidence  in  the  case. 

Third  exception.  And  the  said  counsel  of  the  defendants  did 
then  and  there  further  insist,  that  by  the  tenor  of  the  said  recited 
articles  of  agreement  and  bond,  the  said  Winship  had  no  right 
or  authority  to  raise  money  on  the  credit  of  the  said  firm,  or  to 
bind  the  firm  by  his  signature  for  the  purpose  of  borrowing 
money.  But  the  presiding  judge  did  then  and  there  instruct  the 
jury  as  follows : 

**  That  if  the  particular  terms  of  the  articles  of  co-partner- 
ship were  not  known  to  the  public,* or  to  persons  dealing  with 
the  firm  in  the  course  of  the  business  thereof,  they  had  a  right  to 
deal  with  the  firm  in  respect  to  the  business  thereof,  upon  the 
general  principles  and  presumptions  of  limited  partnership  of  a 
like  nature ;  and  that  any  secret  and  special  restrictions  con- 
tained in  such  articles  of  co-partnership,  varying  the  general 
rights  and  authorities  of  partners  in  such  limited  partnerships, 
and  of  which  they  are  ignorant,  did  not  afifect  them.  That  the 
case  of  Livingston  vs.  Roosevelt,  4  Johns.  Rep.  251,  had  been 
cited  by  the  defendants'  counsel  as  containing  the  true  princi- 
ples of  law  on  this  subject ;  and  this  Court  agreed  to  the  law,  as 
to  limited  partnership,  as  therein  held  by  the  Court.  That  it 
was  not  denied  by  the  defendants'  counsel,  and  was  asserted  in 
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that  case,  that  it  was  withm  the  scope  and  authority  of  part- 
ners, generally,  in  limited  partnerships,  to  make  and  endorse 
notes,  and  to  obtain  advances  and  credits  for  the  business  and 
benefit  of  the  firm  ;  and  if  such  was  in  fact  the  ordinary  course 
and  usage  of  trade,  the  authority  must  be  presumed  to  exist 
The  Court  knew  of  no  rule  established  to  the  contrary.  That 
the  authority  of  one  partner  in  limited  partnerships  did  not  ex- 
tend to  bind  the  other  partners  in  transactions^  or  for  purposes, 
beyond  the  scope  and  object  of  such  partnerships.  That  in  the 
present  articles  of  co-partnership,  Winship  was  in  effect  consti- 
tuted the  active  partner,  and  had  general  authority  given  him  to 
transact  the  business  of  the  firm.  That  he  bad,  so  far  as  respects 
third  persons,  dealing  with  and  trusting  the  firm,  and  ignorant 
of  any  of  the  restrictions  in  such  articles,  authority  to  bind  the 
firm,  to  the  same  extent  and  in  the  same  manner  as  partners  in 
limited  partnerships  of  a  like  nature  usually  possess  in  the  busi- 
ness or  for  the  objects  within  the  general  scope  of  such  a  firm. 

^  That  the  articles  limited  the  partnership  to  a  particular  pe- 
riod ;  after  which  it  expired,  unless  the  parties  chose  to  give  it  a 
fiiture  existence.  That  no  new  written  articles  were  proved  in 
the  case,  and  the  terms  and  circumstances  under  which  it  was 
subsequently  carried  on,  were  matters  to  be  decided  upon  the 
whole  evidence.  The  fair  presumption  was,  that  it  was  subse- 
quently carried  on,  on  the  same  terms  as  before,  uidess  other 
facts  repelled  that  presumption.  That  the  bond  executed  at  the 
time  of  the  execution  of  the  articles  ought  to  be  considered  as  a 
part  of  the  same  transaction  and  contract.*' 

And  the  said  counsel  of  the  defendants  did  then  and  there 
fiuther  request  the  said  Court  to  instruct  the  said  jury  as  fol- 
lows, to  wit : 

First.  That  if  upon  the  whole  evidence  they  are  satisfied 
that  the  co-partnership,  proved  to  have  existed  between  the 
defendants,  under  the  name  of  John  Winship,  was  known  or 
understood  by  the  plaintiffs  to  be  limited  to  the  manufacturing  of 
soap  and  ccmdles,  they  must  find  a  verdict  for  the  defendants, 
unless  they  are  also  satisfied  that  these  notes  were  given  in  the 
ordinary  course  of  the  co-partnership  business,  or  that  the 
moneys  obtained  upon  them  went  directly  to  the  use  of  the  firm, 
with  the  consent  of  Amos  Binney  and  John  Binney ;  and  that  if 
they  are  satisfied  that  any  part  of  these  moneys  did  go  to  the 
use  of  the  firm  with  such  consent,  that  then  they  must  find  a 
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verdict  for  the  plaintiffs  for  such  part  only,  and  not  for  the  resi- 
due.    And, 

Secondly.  That  if  they  are  also  satisfied  that  the  Messrs. 
Binney  furnished  Winship  with  sufficient  capital  and  credit  for 
carrying  on  the  business  of  the  firm,  no  such  consent  C€Ln  be 
implied  from  the  mere  fact  that  Winship  applied  these  moneys, 
or  any  part  of  them,  to  the  payment  of  partnership  debts. 

But  the  presiding  judge  refused  to  give  the  instructions  first 
prayed  for,  unless  with  the  following  limitations,  explanations, 
and  qualifications,  viz.  ^  that  the  defendants  as  co-partners  are 
not  bound  to  pay  the  notes  sued  on,  or  money  borrowed  or 
advanced,  unless  the  endorsements  of  the  same  notes  and  the 
borrowing  of  such  money  was  in  the  ordinary  course  of  the 
business  of  the  firm,  for  the  use  and  on  account  of  the  firm. 
But  if  the  said  Winship  offered  the  notes  for  discount,  as  notes 
of  the  firm,  and  for  their  account,  and  he  was  intrusted  by  the 
partnership  as  the  active  partner,  to  conduct  the  ordinary  busi- 
ness of  the  firm,  and  the  discount  of  such  endorsed  notes  was 
within  such  business ;  then,  if  the  plaintiffs  discounted  the  notes 
upon  the  faith  of  such  notes  being  so  offered  by  the  said  Win- 
ship, and  as  binding  on  the  firm,  the  plaintiffs  were  entitled  to 
recover ;  although  Winship  should  have  subsequently  misapplied 
the  funds  received  from  the  discount  of  said  notes ;  if  the  plain- 
tiffs were  not  parties  or  privies  thereto,  or  of  any  such  intention. 
And  if  Winship  borrowed  money  or  procured  any  advances  on 
the  credit  and  for  the  use  of  the  firm,  and  for  purposes  connected 
with  the  business  of  the  firm,  in  like  manner,  and  under  like 
circumstances,  and  money  was  lent  or  advanced  on  the  faith  and 
credit  of  the  partnership,  the  money  so  borrowed  and  advanced 
bound  the  partnership ;  and  they  were  liable  to  pay  therefor ; 
although  the  same  had  been  subsequently  misapplied  by  Winship, 
the  lender  not  being  party  or  privy  thereto,  or  of  any  such 
intention. 

And  with  these  limitations,  explanations,  and  qualifications,  he 
gave  the  instructions  so  first  prayed  for. 

And  th^  presiding  judge  gave  the  instruction  secondly  prayed 
for,  according  to  the  tenor  thereof. 

To  these  opinions  and  decisions  of  the  Court,  the  defendants 
excepted. 
A  verdict  was  found  for  the  plaintiffs,  and  judgment  entered 
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thereon;  which  was  brought  before  this  Court  by  writ  of 
error. 

The  exceptions  will  now  be  considered.  All  must  admit  that 
the  opinion  asked  in  the  first-iiistance  by  the  counsel  for  the 
defendant  in  the  Circuit  Court,  ought  not  to  have  been  given. 
That  Court  was  required  to  decide  "on  the  fact  as  well  as 
law  of  the  case,  and  to  say  on  the  wholi  testimony,  that  it  did 
not  warrant  giving  credit  to  any  other  name  than  that  of  John 
Winship.  But,  though  this  prayer  is  clearly  not  sustainable,  the 
counsel  for  the  plaintiff  in  error  contends  that  the  instructions 
actually  given  were  erroneous. 

The  first  part  of  the  charge  turns  chiefly  upon  the  definition  of 
a  secret  partnership,  which  is  believed  to  be  correct ;  but  the  judge 
proceeds  to  say,  that  if  incorrect,  it  would  have  no  influence  on 
the  cause :  and  adds,  *'  that  the  case  must  be  decided  on  the 
principles  of  law  applicable  to  such  a  partnership  as  this  was  in 
fact  proved  to  be ;"  "  that  when  the  original  articles  expired  by 
their  own  limitation,  the  question  what  the  partnership  was,  and 
how  it  was  carried  on  for  the  future,  whether  upon  the  same 
terms  as  were  contained  in  the  original  article  or  otherwise,  was 
matter  of  fact  from  the  whole  evidence." 

The  error  supposed  to  be  committed  in  this  opinion  is  in  the 
declaration,  that  nothing  important  in  this  case  turned  on  the 
meaning  or  definition  of  the  terms  "  secret  partnership."  T  his 
is  not  laid  down  as  an  abstract  proposition,  universally  true,  but 
as  being  true  in  this  particular  case.  The  articles  were  pro- 
duced, and  the  judge  declared  that  the  case  must  depend  on  the 
principles  of  law  applicable  to  such  a  partnership  as  this  was  in 
fact.  This  instruction  could  not,  we  think,  injure  the  plaintifi'in 
error.  Its  impropriety  is  supposed  to  be  made  apparent  by  con- 
sidering it  in  connexion  with  the  third  exception. 

The  second  instruction  appears  to  be  unexceptionable,  and  the 
counsel  for  the  plaintifi'in  error  is  understood  not  to  object  to  it 

The  third  instruction  asked  in  the  Circuit  Court,  goes  to  the 
construction  of  the  articles  of  co-partnership.  The  plaintifi*  in 
error  contends,  that  those  articles  gave  Winship  no  authority  to 
raise  money  on  the  credit  of  the  firm,  or  to  bind  it  by  his  signa- 
ture, for  the  purpose  of  borrowing  money. 

The  instruction  given  was,  that  if  the  particular  terms  of  the 
articles  were  unknown  to  the  public,  they  had  a  right  to  deal 
with  the  firm  in  respect  to  the  business  thereof,  upon  the  general 
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principles  and  presumptions  of  limited  partnerships  of  a  like 
nature  ;  and  that  any  special  restrictions  did  not  affect  them : 
that  in  such  partnerships,  it  was  within  the  general  authority  of 
the  partners  to  make  and  endorse  notes,  and  to  obtain  advances 
and  credits  for  the  business  and  benefit  of  the  firm  ;  and  if  such 
was  the  general  usage  of  trade,  the  authority  must  be  presumed 
to  exist ;  but  that  it  did  not  extend  to  transactions  beyond  the 
scope  and  object  of  the  co-partnership.  That  in  the  present 
articles,  Winship  was  in  effect  constituted  the  active  partner, 
and  has  general  authority  to  transact  the  business  of  the  firm, 
and  a  right  to  bind  the  firm  in  transacting  its  ordinary  business 
with  persons  ignorant  of  any  private  restriction,  to  the  same 
extent  that  partners  in  such  limited  partnerships  usually  possess. 

The  amount  of  the  charge  is,  that  if  Winship  and  the  two 
Binneys  composed  a  joint  company  for  carrying  on  the  soap  and 
candle  business,  of  which  Winship  was  the  acting  partner,  he 
might  borrow  money  for  the  business  on  the  credit  of  the  com- 
pany, in  the  manner  usually  practised  in  such  partnerships ;  not- 
withstanding any  secret  restriction  on  his  powers,  in  any  agree- 
ment between  the  parties:  provided  such  restriction  was  unknown 
to  the  lender. 

The  counsel  for  the  plaintiff  in  error  has  objected  to  this  in- 
struction with  great  force  of  reasoning.  He  contends  very  truly 
that  in  fact  scarcely  any  unlimited  partnerships  exist.  They  are 
more  or  less  extensive ;  they  may  extend  to  many  or  to  few 
objects  ;  but  all  are  in  some  degree  limited. 

That  the  liability  of  a  partner  arises  from  pledging  his  name, 
if  his  name  is  introduced  into  the  firm,  or  from  receiving  profits 
if  he  is  a  secret  partner. 

No  man  can  be  pledged  but  by  himself.  If  he  is  to  be  bound 
by  another,  that  other  must  derive  authority  from  him.  The 
power  of  an  agent  is  limited  by  the  authority  given  him ;  and 
if  he  transcends  that  authority,  the  act  cannot  affect  his  prin- 
cipal; he  acts  no  longer  as  an  agent.  The  same  principle 
applies  to  partners.  One  binds  the  others  so  &r  only  as  he  is 
the  agent  of  the  others. 

If  the  truth  of  these  propositions  be  admitted,  yet  their  influ- 
ence on  the  case  may  be  questioned.  Partnerships  for  com- 
mercial purposes ;  for  trading  with  the  world ;  for  buying  and 
selling  from  and  to  a  great  number  of  individuals ;  are  necessa- 
rily governed  by  many  general  principles,  which  are  known  to 
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the  public,  which  subserve  the  purpose  of  justice,  and  which 
society  is  concerned  in  sustaining.    One  of  these  is,  that  a  man 
who  shares  in  the  profit,  although  his  name  may  not  be  in  the 
firm,  is  responsible  for  all  its  debts.     Another,  more  applicable 
to  the  subject  under  consideration,  is,  that  a  partner,  certainly 
the  acting  partner,  has' power  to  transact  the  whole  business  of 
the  firm,  whatever  that  may  be,  and  consequently  to  bind  his 
partners  in  such  transactions  as  entirely  as  himself.     This  is  a 
general  power,    essential  to  the  well-conducting  of  business, 
which  is  implied  in  the  existence  of  a  partnership.     When  then 
a  partnership  is  formed  for  a  particular  purpose,  it  is  understood 
to  be  in  itself  a  grant  of  power  to  the  acting  members  of  the 
company  to  transact  its  business  in  the  usual  way.     If  that 
business  be  to  buy  and  sell,  then  the  individual  buys  and  sells  for 
the  company,  and  every  person  with  whom  he  trades  in  the 
way  of  its  business,  has  a  right  to  consider  him  as  the  company, 
whoever  may  compose  it.     It  is  usual  to  buy  and  sell  on  credit ; 
and  if  it  be  so,  the  partner  who  purchases  on  credit  in  the  name 
of  the  firm  must  bind  the  firm.     This  is  a  general  authority  held 
out  to  the  world,  to  which  the  world  has  a  right  to  trust.     The 
articles  of  co-partnership  are  perhaps  never  published.     They 
are  rarely  if  ever  6een  except  by  the  partners  themselves.     The 
stipulations  they  may  contain  are  to  regulate  the  conduct  and 
rights  of  the  parties  as  between  themselves.    The  trading  world, 
with  whom  the  company  is  in  perpetual  intercourse,  cannot  in- 
dividually examine  these  articles,  but  must  trust  to  the  general 
powers  contained  in  all  partnerships.     The  acting  partners  are 
identified  with  the  company,  and  have  power  to  conduct  its  usual 
business  in  the  usual  way.    This  power  is  conferred  by  entering 
into  the  partnership,  and  is  perhaps  never  to  be  found  in  the 
articles.     If  it  is  to  be  restrained,  fair  dealing  requires  that  the 
restriction  should  be  made  known.     These  stipulations  may  bind 
the  partners ;  but  ought  not  to  afiect  those  to  whom  they  are 
unknown,  and  who  trust  to  the  general  and  well-established 
commercial  law.    2  Hen.  Black.  235,  17  Ves.  412,  Gow.  on 
Part.  17. 

The  counsel  for  the  plaintiff  in  error  supposes,  that  though 
^ese  principles  may  be  applicable  to  an  open  avowed  partner- 
ship, they  are  inapplicable  to  one  that  is  secret. 

Can  this  distinction  be  maintained  ?  If  it  could,  there  would 
be  a  difierence  between  the  responsibility  of  a  dormant  partner 
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ami  one  whose  name  was  to  the  articles.  But  their  responsibility, 
in  all  partnership  transactions,  is  admitted  to  be  the  same. 
Those  ivho  trade  with  a  firm  on  the  credit  of  individuals  whom 
they  believe  to  be  members  of  it,  take  upon  themselves  the 
hazard  that  their  belief  is  well-founded.  U  they  are  mistaken, 
they  must  submit  to  the  consequences  of  their  mistake ;  if  their 
belief  be  verified  by  the  fact,  their  claims  on  the  partners  who 
were  not  ostensible,  are  as  valid  as  on  those  whose  names  are 
in  the  fijrm.  This  distinction  seems  to  be  founded  on  the  idea 
that,  if  partners  are  not  openly  named,  the  resort  to  them  must 
be  connected  with  some  knowledge  of  the  secret  stipulations 
between  the  partners,  which  may  be  inserted  in  the  articles. 
But  this  certainly  is  not  correct.  The  responsibility  of  unavow- 
ed  partners  depends  on  the  general  principles  of  commercial 
law,  not  on  the  particular  stipulation  of  the  articles. 

It  has  been  supposed  that  the  principles  laid  down  in  the  third 
instruction,  respecting  these  secret  restrictions,  are  inconsistent 
with  the  opinion  declared  in  the  first ;  that  in  this  case,  where 
the  articles  were  before  the  Court,  the  question  whether  this 
was  in  its  origin  a  secret  or  an  avowed  partnership  had  become 
unimportant  If  this  inconsistency  really  existed,  it  would  not 
affect  the  law  of  the  case,  unless  the  judge  had  laid  down 
principles  in  the  one  or  the  other  instruction  which  might  affect 
the  party  injuriously.  But  it  does  not  exist.  The  two  instruc- 
tions were  given  on  different  views  of  the  subject,  and  apply  to 
different  objects.  The  first  respected  the  parties  to  the  firm, 
and  their  liability,  whether  they  were  or  were  not  known  as 
members  of  it :  the  last  applies  to  secret  restrictions  on  the 
partners,  which  change  the  power  held  out  to  the  world  by  the 
law  of  partnership.  The  meaning  of  the  term  "  secret  partner- 
ship,**  or  the  question  whether  this  did  or  did  not  come  within 
the  definition  of  a  secret  partnership,  might  be  unimportant ; 
and  yet  the  question  whether  a  private  agreement  between  the 
partners,  limiting  their  responsibility,  was  known  to  a  person 
trusting  the  firm,  might  be  very  important. 

The  proposition  of  the  defendants  in  the  Circuit  Court  was, 
that  Winship  had  no  right  or  authority  to  raise  money  on  the 
credit  of  the  firm,  or  to  bind  the  firm  by  his  signature  for  the 
purpose  of  borrowing  money. 

This  can  scarcely  be  considered  as  a  general  question.  In  the 
actual  state  of  the  commercial  world,  it  is  perhaps  impossible  to 
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conduct  the  business  of  any  company  without  credit  ^  Large 
purchases  are  occasionally  made  on  credit ;  and  it  is  a  question 
of  convenience  to  be  adjusted  by  the  parties,  whether  the  credit 
shall  be  given  by  the  vendor  or  obtained  at  the  bank.  If  the 
vendor  receives  a  note  he  may  discount  it  at  the  bank.  I^  for 
example,  the  notes  given  by  Winship  to  Jacques  for  rosin  to 
carry  on  his  manufacture,  which  have  been  mentioned  by  the 
witness,  had  been  discounted  in  bank,  it  would  not  have  been 
distinguishable  from  money  borrowed  in  any  other  form.  The 
judge  said,  that  if  it  was  within  the  scope  and  authority  of  partners 
generally  in  limited  partnerships,  to  make  and  endorse  notes,  and 
to  obtain  advances  and  credits  for  the  business  and  benefit  of  the 
firm,  and  if  such  was  in  fact  the  ordinary  course  and  usage  of 
trade,  the  authority  must  be  presumed  to  exist.  Whether  this 
was  the  fact  or  not  was  left  to  the  jury. 

Does  anything  in  the  articles  of  agreement  restrain  this  general 
authority  7 

The  articles  state  the  object  of  the  company  to  be  the  manu- 
facture of  soap  and  candles  ;  the  capital  stock  to  be  ten  thousand 
dollars,  which  sum  is  to  be  paid  in  by  Amos  and  John  Binney ; 
John  Winship  to  conduct  and  superintend  the  manufactory ;  the 
name  of  the  firm  to  be  John  Winship ;  the  profit  and  loss  to  be 
divided.  They  are  silent  on  the  subject  of  borrowing  money. 
If  the  fact  that  the  Bifmeys  advanced  ten  thousand  dollars  for  the 
stock  in  trade  implied  a  restriction  on  the  power  of  the  manager 
to  carry  on  the  business  on  credit,  it  would  be  implied  in  almost 
every  case. 

But  the  bond  given  by  Winship  to  Amos  Binney,  which  is 
admitted  by  the  judge  to  constitute  a  part  of  the  partnership 
agreement,  is  supposed  to  contain  this  restriction.  The  con- 
dition of  the  bond  recites  that  **  whereas  Amos  Binney  had 
engaged  to  endorse  the  notes  given  by  the  said  John  Winship 
for  the  purchase  of  stock  and  raw  materials  for  manufacturing, 
when  necessary  to  purchase  on  credit,  in  consideration  of  which 
the  said  John  Winship  hath  engaged  not  to  endorse  the  notes, 
paper,  or  become  in  any  manner  responsible  or  security  for  any 
person  or  persons,  other  than  the  said  Amos  Binney."  ^  Now, 
if  the  said  John  Winship  shall  faithfully  observe  the  conditions, 
and  wholly  abstain  from  becoming  the  surety  or  endorser  of 
any  person,  to  any  amount,  other  than  the  said  Amos  Binney, 
then,"  &c. 
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The  agreement  recited,  but  not  inserted  in  this  condition,  that 
Amos  Binney  would  endorse  the  notes  of  Winship  when  it  should 
be  necessary  to  purchase  on  credit ;  while  it  implies  that  the 
power  was  incident  to  the  act  of  partnership ;  was  not  in  itself  a 
positive  restriction  on  that  power.  The  affirmative  engagement 
on  the  part  of  Amos  Binney,  that  he  will  endorse,  is  not  a  prohi- 
bition on  Winship  to  obtain  any  other  endorser.  The  exigencies 
of  trade  might  require  the  negotiation  of  a  note  in  the  absence 
of  Mr.  Biimey,  and  this  may  have  been  a  motive  for  leaving  this 
subject  to  the  discretion  of  the  acting  partner.  If  he  has  abused 
this  confidence,  the  loss  must  fall  where  it  always  falls  when  a 
partner,  acting  within  his  authority,  injures  his  co-partners.  If, 
then,  the  agreement  between  Amos  Binney  and  John  Winship 
contains  nothing  more  than  is  recited  in  the  condition,  it  con- 
tains no  inhibition  on  Winship  to  negotiate  notes  in  the  ordinary 
course  of  business.  The  restriction  on  Winship  is  not  in  this 
recital,  but  in  his  engagement  expressed  in  the  condition  of  the 
bond. 

He  engages  not  to  endorse  the  notes,  paper,  or  become  in  any 
manner  responsible  or  security  for  any  person  or  persons,  other 
than  the  said  Binney. 

The  obvious  import  of  this  engagement  is  that  Winship  will 
not  make  himself  responsible  for  another.  Had  he  made  an 
acconunodation  note  for  Jacques,  it  would  have  been  as  much 
a  violation  of  this  agreement  as  if  he  had  endorsed  it.  The 
undertcJiLing  is  not  to  endorse  notes  for  another.  But  this  note  is 
endorsed  for  himself.  It  is  negotiated  in  bank  in  the  name  of  the 
firm,  and  the  money  is  carried  to  the  credit  of  the  firm.  Had 
not  Winship  misapplied  this  money,  no  question  would  have 
arisen  concerning  the  liability  of  his  partners  on  this  note.  The 
stipulation  in  the  bond,  not  to  endorse  or  become  security  for 
another,  would  not  have  barred  the  action.  But,  be  this  as  it 
may,  the  stipulation  between  the  parties  is  a  secret  restriction  on 
a  power  given  by  commercial  law  and  usage  generally  known 
and  understood  ;  which  is  obligatory  on  the  parties,  but  ought 
not  to  affect  those  from  whom  it  is  concealed. 

The  counsel  for  the  defendants  in  the  Circuit  Court  then 
prayed  an  instruction  to  the  jury,  that  if  they  were  satisfied  that 
the  partnership  was  known  to  the  plaintiffs  to  be  limited  to  the 
soap  and  candle  business,  they  must  find  for  the  defendants; 
unless  they  were  also  satisfied  that  these  notes  were  given  in  the 
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ordinary  course  of  the  partnership  business,  or  that  the  moneys 
obtained  upon  them  went  directly  to  the  use  of  the  firm,  with  the 
consent  of  Amos  Binney  and  John  Binney ;  and  that  if  they  are 
satisfied  that  any  part  of  these  moneys  did  go  to  the  use  of  the 
firm  with  such  consent,  that  then  they  must  find  a  verdict  for 
such  part  only,  and  not  for  the  residue. 

This  instruction  was  not  given  as  asked ;  but  was  given  with 
**  limitations,  explanations,  and  qualifications/' 

The  judge  instructed  the  jury,  in  substance,  that  the  defend- 
ants were  not  bound  to  pay  the  notes  sued  on,  unless  the 
endorsements  thereon  were  in  the  ordinary  course  of  the  busi- 
ness of  the  firm,  for  the  use  and  on  account  of  the  firm ;  but  if 
they  were  satisfied  that  the  notes  were  so  offered  and  discounted, 
and  that  the  said  Winship  was  intrusted  by  the  partnership,  as 
the  active  partner  to  conduct  the  ordinary  business  of  the  firm, 
and  the  discount  of  such  endorsed  notes  was  within  such  business, 
then  the  plaintiffs  were  entitled  to  recover ;  although  Winship 
should  have  subsequently  misapplied  the  funds,  received  from  the 
discount  of  said  notes,  if  the  plaintiffs  were  not  parties  or  privies 
thereto,  or  of  any  such  intention. 

The  plaintiffs  in  error  contend,  that  the  instruction  ought  to 
have  been  given  as  prayed,  without  any  qualification  whatever. 
The  instruction  required  is,  that  although  the  jury  should  be 
satisfied  that  the  money  went  to  the  use  of  the  firm  they  should 
find  for  the  defendants,  unless  they  should  be  also  satisfied  that 
the  consent  of  Amos  and  John  Binney  was  given  to  its  being  so 
applied.  That  is,  that  a  note  discounted  by  the  acting  and  osten- 
sible partner  of  a  firm,  for  the  use  of  a  firm,  the  money  arising 
from  which  was  applied  to  that  use,  could  not  be  recovered  from 
the  firm  by  the  holder,  unless  the  application  was  made  with  the 
consent  of  all  the  partners. 

The  counsel  for  the  plaintiffs  in  error  is  too  intelligent  to  main- 
tain this  as  a  general  proposition.  He  must  confine  it  to  this 
particular  case.  He  is  understood  as  contending,  that  under  the 
secret  restrictions  contained  in  the  bond  given  by  Winship  to 
•Amos  Binney,  Winship  was  restrained  from  discounting  these 
notes  even  for  the  use  of  the  firm,  and  that  no  application  of  the 
money  to  the  purposes  of  the  co-partnership  could  cure  this 
original  want  of  authority,  and  create  a  liability  which  the  note 
itself  did  not  create,  unless  such  application  was  made  with  the 
consent  of  all  the  partners.    So  imderstood,  it  is  a  repetition  of 
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the  matter  for  which  the  third  exception  was  taken,  and  is  dis- 
posed of  with  that  exception.  The  instruction,  therefore,  ought 
not  to  have  been  given  as  prayed.  Still,  if  the  Court  has  erred 
in  the  instruction  actually  given,  that  error  ought  to  be  corrected. 
That  instruction  is,  that  if  the  notes  were  offered  in  the  usual 
course  of  business  for  the  finn,  by  the  partner  intrusted  to  con- 
duct its  business,  and  were  so  discounted,  and  if  such  discount 
was  within  such  business,  then  the  subsequent  misapplication  of 
the  money,  the  holders  not  being  parties  or  privies  thereto  or  of 
such  intention,  would  not  deprive  them  of  their  right  of  action 
against  the  co-partnership. 

We  think  this  opinion  entirely  correct.  It  only  affirms  the 
common  principle  that  the  misapplication  of  fimds  raised  by 
authority,  cannot  affect  the  person  from  whom  those  funds  are 
obtained. 

We  think  there  is  no  error  in  the  opinions  given  by  the  judge 
to  the  jury.  The  Court  are  divided  on  the  competency  of 
Samuel  Jacques  as  a  witness.  The  judgment  is  affirmed,  with 
costs  and  damages  at  the  rate  of  six  per  centum  per  annum,  by 
a  divided  Court 
Mr.  Justice  Baldwin  dissenting. 

The  plaintiffs  sue  in  this  case  as  the  endorsees  of  six  promis- 
sory notes,  drawn  by  James  Jacques,  and  endorsed  by  John 
Winship,  which  came  to  their  hands  as  the  discounters  thereof 
being  offered  by  John  Winship,  and  the  proceeds  thereof  placed 
to  his  credit  in  the  bank.  They  were  not  notes  endorsed  to  the 
plaintiffs  in  payment,  or  as  collateral  security  for  the  payment  of 
an  antecedent  debt,  or  the  performance  of  any  pre-existing  con- 
tract. The  bank  are  prohibited  in  their  charter  from  dealing  in 
goods,  unless  for  the  sale  of  such  as  are  pledged  for  the  payment 
of  debts.  4  L.  U.  S.  43.  Ninth  fundamental  article  of  the  charter 
of  the  bank. 

This  was  not  then  the  case  of  goods  sold  by  plaintiffs  to  de- 
fendants as  partners,  on  the  faith  of  the  partnership,  in  the  course 
of  their  business.  Neither  b  it  a  case  of  money  previously  lent, 
and  a  note  or  bill  endorsed  over  in  payment  or  security.  The 
case  finds,  and  the  Circuit  Court  considered  it  a  case  of  discount, 
which  is  a  purchase  of  the  note  on  stipulated  and  well  known 
terms.  The  purchase  or  discount  of  a  note  is  a  contract  wholly 
unconnected  with  the  objects,  uses,  or  application  of  the  money 
paid.    A  party  who  sells  a  bill  or  note  incurs  no  liability  to  the 
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discounter  by  the  mere  contract  of  discount,  where  he  does  not 
endorse  it ;  nor  does  the  discounter  who  pays  for  the  discounted 
bill  or  note  in  other  bills  and  notes,  without  endorsement,  gua^ 
rantee  their  payment.  The  contract  is  one  of  sale,  and  in  the 
absence  of  fraud  or  misrepresentation  the  rights  of  the  parties 
are  tested  exclusively  by  the  only  contract  which  the  nature  of 
the  case  imports,  of  sale  and  purchase  as  of  any  other  article 
in  market. 

Where  a  purchase  is  made  or  money  borrowed  on  partnership 
account,  an  immediate  debt  is  created :  a  note  or  bill  given  or 
endorsed  is  for  payment  of  the  existing  debt ;  and  if  not  paid, 
the  debt  remains,  unless  the  bill  or  note  has  been  accepted  as 
payment.  So  if  the  bill  or  note  is  given  as  collateral  security. 
And  the  law  is  the  same  whether  one  or  all  the  partners  do  the 
act ;  there  is  an  antecedent  debt  binding  on  all,  or  an  indemnity 
to  be  provided ;  the  obligation  is  not  impaired  by  giving  or 
transferring  an  ineffectual  security.  But  the  present  case  is 
wholly  different.  The  defendants  owed  no  antecedent  debt  to 
the  bank,  for  which  these  notes  were  transferred  to  them.  They 
were  neither  offered  nor  accepted  as  payment  or  indemnity,  but 
sold  by  Winship  and  purchased  by  the  bank  at  their  value.  That 
value  is,  in  my  opinion,  to  be  ascertained  with  reference  to  the 
names  on  the  bill  who  are  the  parties  to  the  contract,  and  in  my 
view  of  the  law  the  only  parties.  The  bank  bought  from  John 
Winship  the  promise  of  James  Jacques,  guaranteed  by  W  inship 
on  known  conditions.  This  distinction  between  passing  or  pledg- 
ing a  note  in  payment,  and  discounting  it,  has  been  wholly  over- 
looked in  the  opinion  of  the  Circuit  Court,  and  the  case  seems  to 
have  been  considered  throughout  as  governed  by  the  same  rules 
which  apply  to  purchases,  loans,  and  other  partnership  engage- 
ments. The  case  before  them  was  a  pure  case  of  discount, 
which  is  governed  by  its  own  principles,  which,  in  my  opinion, 
would  have  produced  a  different  result  in  the  cause  had  they 
been  laid  down  to  the  jury. 

These  principles  are  fully  illustrated  and  established  in  their 
various  bearings  on  cases  which  have  been  adjudicated,  and 
laid  down  in  terms  too  clear  not  to  be  understood.  15  East'^ 
Rep.  10,  11.  Doug.  654,  note.  3  Ves.  Jun.  368.  10  Ves.  Jun. 
204.  3  Dumf.  and  East,  757.  1  Lord  Ray,  442.  2  Com.  Rep. 
57,  S.  C.  1  Cranch,  192.  6  Cranch,  264.  1  Wash.  C,  C.  R. 
156,  321,  328, 309.     3  Wash.  C.  C.  R.  266.    9  Johns.  Rep.  310. 
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Burke's  Cases  in  Bankruptcy,  114,  170.  3  Mad.  Rep.  120.  1 
Esp.  N.  P.  448.  I  do  not  refer  to  the  latter  case,  because  it 
ought  to  be  any  authority  in  this  Courts  but  because  it  shows 
that  Lord  Kenyon,  who  dissented  from  the  Court  of  King's 
Bench  in  1790,  in  the  case  quoted  from  3  Dumf.  and  East,  757, 
came  to  the  same  opinion  in  1796.  Neither  do  I  rely  on  elemen- 
tary writers  who  lay  down  the  same  positions;  but  on  the 
adjudged  cases,  which  seem  to  me  to  be  the  safest  guides  to 
the  law.  ^^Satius  est  petere  fontes^  quam  sectari  rivulos,^  10 
Coke,  118. 

Resting  on  these  authorities,  I  shall  consider  the  case  on  the 
evidence  as  one  of  discount,  not  of  loan,  purchase,  or  any  other 
pre-existing  liability.  As  the  evidence  of  Jacques  proves  that 
these  notes  were  accommodation,  and  not  notes  of  business ;  as 
Mr.  Harris,  the  discount  clerk,  testifies  that  all  the  notes  were 
discounted  at  Winship's  request,  and  the  proceeds  passed  to  his 
credit ;  that  it  is  easy  to  distinguish  accommodation  notes  from 
others;  and  that  he  considered  these  in  suit  to  be  of  that  descrip- 
tion ;  and  that  the  bank  had  frequently  discounted  notes  drawn 
by  Winship  and  endorsed  by  Amos  Binney :  and  Mr.  Parker, 
one  of  the  directors  of  the  bank,  testified,  that  when  the  bank 
discounted  these  notes,  it  was  understood  that  Amos  and  John 
Binney  were  bound  by  them.  Witness  understood  that  they 
were  bound  as  partners  in  the  soap  and  candle  business,  not 
general  partners.  Did  not  know  as  to  John  Binney,  whether 
plaintiflT  considered  him  answerable,  but  that  they  did  so  con- 
sider Amos  Binney ;  that  a  number  of  notes  of  this  kind  were 
discounted,  while  other  notes  endorsed  by  Amos  Binney  were 
in  bank ;  that  Amos  and  John  Binney  were  engaged  in  large 
business  as  merchants,  and  witness  does  not  know  that  any  one 
ever  supposed  defendants  to  be  partners,  except  in  the  manufac- 
ture of  soap  and  candles. 

I  cannot  do  injustice  to  the  plaintiffs  by  founding  my  opinion 
on  this  testimony.  Mr.  Parker  was  present  at  the  making  of 
the  contract  of  discount  of  these  notes ;  he  was  one  of  the 
agents  of  the  bank  in  making  it,  and  a  party  to  it,  as  a  member 
of  the  corporation,  directly  interested.  His  evidence  is  the 
solemn  admission  on  oath  of  a  party  to  the  contract,  and  ought 
to  be  taken  as  true.  The  defendants  have  a  right  to  its  full 
benefit  as  explanatory  of  the  nature,  terms,  and  circumstances 
under  which  it  was  made.    Mr.  Harris,  the  discount  clerk,  was 
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the  appropriate  agent  of  the  bank  in  consummating  the  contract 
of  discount,  by  paying  to  Winship  the  proceeds  of  the  discounted 
notes ;  ^nd  I  cannot  err  in  saying  from  the  record,  that  these 
were  the  only  witnesses  examined  at  the  trial  touching  the  dis- 
count of  these  notes ;  the  only  contract,  in  my  opinion,  which 
the  law  raises  between  the  plaintiffs  and  defendants.  What, 
then,  was  the  obligation  which  this  contract  of  discount,  as 
proved  by  Harris  and  Parker,  imposed  on  Amos  and  John  Bin* 
ney,  by  the  bank's  purchasing  these  notes  at  the  request  of  John 
Winship,  and  paying  or  passing  the  proceeds  to  his  credit  ? 

The  notes  were  accommodation,  so  understood  by  the  plain- 
tiffs, and  discounted  as  such.  The  bank,  then,  knew  that  they 
were  not  what  they  purported  to  be;  they  are  set  forth  in 
the  record,  are  all  drawn  for  value  received,  and  thus  bear  a 
falsehood  on  their  face,  knovm  to  the  bank.  Such  notes, 
Mr.  Harris  says,  are  easily  distinguishable  from  notes  of  busi- 
ness; and  the  bank  did  not  discount  them  as  representing  a  pur- 
chase, a  loan,  or  any  pre-existing  obligation  by  Jacques  to  pay 
the  amount  to  Winship,  but  as  the  lending  of  his  name  by 
Jacques  to  Winship,  to  enable  him  to  raise  money  by  the  sale 
of  the  notes.  There  was  in  this  respect  no  fraud  on  the  bank. 
They  knew  they  were  not  purchasing  notes  given  and  endorsed 
in  the  usual  course  of  business.  They  did  not  come  to  their 
hands  as  innocent  endorsers,  taking  them  to  be  what  they  imported 
to  be,  for  value  received.  The  bank  are  purchasers,  it  is  true, 
for  a  valuable  consideration;  but  not  innocent,  or  without  notice. 
They  took  the  notes  vnth  a  known  taint  on  their  very  face, 
which  can  only  be  effaced  by  some  subsequent  endorsee  or 
holder,  who  takes  them  in  the  course  of  business  without  notice, 
and  takes  them  as  between  the  payer  and  payee,  as  having  been 
given  for  value  received.  But  the  plaintiffs  have  become  the 
endorsees  by  discount,  knowing  that  by  the  acknowledged  prin- 
ciples of  commercial  law,  as  between  the  original  parties  in  all 
their  relations,  Winship  was  the  drawer  and  Jacques  the  endorser. 
As  between  them  and  the  bank,  their  relations  were  the  same, 
whether  the  notes  were  of  business  or  accommodation :  they 
were  liable  in  the  capacities  they  respectively  assumed  on  the 
face  of  the  notes.  When  the  discounter  or  endorsee  of  an 
accommodation  note,  known  by  him  to  be  such,  seeks  to  recover 
the  amount  from  a  person  whose  name  does  not  appear  on  the 
note,  he  must  prove  that  the  person  charged  had  made  himself  a 
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party  to  the  note;  had  authorized  its  negotiation  or  transfer, 
previously,  or  afterwards  assented  to,  ratified,  or  adopted  the 
endorsement  as  his  own.  Had  there  been  no  previous  connex- 
ion between  the  Binneys  and  Winship,  and  the  Binneys  had 
procured  the  discount  from  the  bank  without  their  endorsement, 
they  would  be  no  more  answerable  to  the  bank  than  by  receiv- 
ing payment  of  a  check.  On  the  face  of  these  notes  the  Bin- 
neys are  strangers  to  the  bank.  The  contract  of  discount  which 
they  made  with  Winship,  does  not,  per  se,  create  one  with  the 
Binneys.  Being  accommodation  notes,  they  were  discounted 
as  such ;  that  is,  as  the  notes  of  Winship  endorsed  by  Jacques ; 
for  such  is  the  acknowledged  character  of  such  notes  in  the 
commercial  world.  The  line  separating  business  from  accom- 
modation paper,  is  clearly  defined  by  law  and  usage.  There  is 
the  same  difference  between  the  endorser  of  a  note  known  not 
to  be  what  it  purports  to  be,  and  one  which  represents  a  real 
debt  from  the  drawer  to  the  drawee,  as  between  the  purchasers 
of  real  estate  with  or  without  notice  of  an  incumbrance,  or  the 
defect  of  title ;  so  far  as  respects  their  standing  in  courts  of 
justice,  in  relation  to  third  persons,  not  parties  to  the  contract. 
Those  who  purchase  in  good  faith,  without  notice  of  fraud,  and 
pay  their  money,  confiding  in  the  face  of  the  transaction,  igno- 
rant of  anything  which  can  afifect  its  legal  or  equitable  character, 
are  entitled  to  the  protection  of  all  courts  as  their  most  favored 
parties. 

A  peculiar  sanctity  is  thrown  round  the  obligation  of  negotia- 
ble paper,  actually  negotiated  in  the  usual  course  of  business, 
and  in  the  hands  of  an  innocent  holder,  for  a  valuable  considera- 
tion, without  notice.  Every  presumption  which  the  law  can 
raise,  is  in  favor  of  such  a  holder,  whether  he  receives  the  note  in 
payment,  or  by  discount.  It  becomes  divested  of  this  peculiar 
obligation,  when  the  paper  in  its  original  concoction  or  negotia- 
tion becomes  divested  of  these  attributes,  and  remains  in  the 
hands  of  a  holder  who  has  a  knowledge  of  all  the  circumstances 
attending  both.  I  know  of  no  decision  of  any  court,  no  princi- 
ple of  law,  nor  usage  of  merchants,  which  confounds  the  distinc- 
tion between  these  two  kinds  of  paper  in  the  hands  of  endorsees, 
with  or  without  notice ;  it  is  too  well  established  to  require  sup- 
port from  argument  or  authority.  The  same  distinction  exists 
in  paper  negotiated  after  it  is  due,  or  partnership  notes  given 
for  the  private  debt  of  a  partner.     Notice  is  the  distinguishing 
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criterion  in  all  these  cases,  and  settles  the  question  as  to  the  bur- 
den of  proof.  So  I  find  the  law  laid  down  by  the  Supreme 
Court  of  Massachusetts,  in  the  case  of  the  Manufacturing  and 
Mechanics  Bank  vs.  John  Winship  et  al.,  5  Pickering,  11. 
The  suit  was  brought  on  an  accommodation  note  drawn  by  John 
Winship  to  Jacques  or  order,  endorsed  by  him,  and  discounted 
by  the  plaintiffs  in  the  usual  course  of  bsuiking  business.  The 
chief  justice  charged  the  jury,  that  the  burden  of  proof  was  on 
the  plaintiffs ;  and  that  if  no  proof  was  given  by  them  that  the 
money  was  raised  for  the  business  of  the  firm  at  the  manufac- 
tory, the  jury  should  find  the  fact  for  the  defendants.  In  giving 
judgment  for  the  defendants,  the  Court  affirmed  the  charge  of 
the  chief  justice  as  to  the  burden  of  proving  the  note  to  have 
been  given  on  partnership  account  being  on  the  bank ;  that  no 
recovery  could  be  had  against  the  partners,  so  long  as  it  remained 
doubtful  whether  they  bave  or  have  not  made  the  contract  de- 
clared upon ;  that  from  the  fact  of  the  note  beiiig  found  to  be  an 
accommodation  one  between  Winship  and  Jacques,  it  would 
seem  more  likely  that  it  related  to  the  private  concerns  of  Win- 
ship than  to  those  of  the  partners ;  at  any  rate,  the  uncertainty 
resting  on  the  face  of  the  note  would  still  continue.  The  plain* 
tiffs  knew  or  might  have  known  that  Wmship  was  openly  en- 
gaged in  commercial  speculations,  which  were  wholly  uncon- 
nected with  the  business  of  the  manufactory ;  and  that  his  signa- 
ture might  relate  to  one  concern  as  well  as  another.  If,  there- 
fore, they  meant  that  the  note  should  be  enforced  against  the 
partnership,  they  should  have  ascertained  that  the  signature  of 
Winship  was  intended  for  the  signature  of  the  firm.  But  they 
made  no  such  inquiry,  and  it  does  not  appear  that  Winship  or 
Jacques  ever  made  any  representation  to  that  effect.  And 
although  it  appears  that  the  plaintiffs  supposed  the  Binneys 
would  be  answerable,  because  they  were  partners  with  Winship 
in  the  manufactory,  yet  they  gave  no  intimation  whatever  to  the 
parties  to  the  note  to  be  discounted,  that  such  was  their  under- 
standing of  the  contract. 

There  are  few  Courts  whose  opinions  may  be  more  safely 
confided  in,  as  to  the  rules  of  the  common  law ;  there  is  none 
whose  authority  I  feel  more  bound  to  respect,  as  to  the  commcm 
law  of  Massachusetts,  than  its  highest  judicial  tribunal.  The 
law  of  the  State  where  a  contract  is  made  smd  carried  into  effect, 
seems  to  me  to  be  the  law  which  must  control  its  obligation ;  and 
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until  evidence  of  the  common  law  of  that  State  more  imposing 
than  the  solemn  decision  of  its  Supreme  Court  is  furnished  me,  I 
feel  it  my  duty  to  respect  and  adopt  it :  believing  that  in  doing 
so,  I  violate  no  principle  which  has  ever  been  sanctioned  by  this 
Court.  In  some  particulars  the  evidence  in  the  cause  referred 
to  was  more  favorable  to  the  bank  than  in  this.  The  note  was 
discounted  at  the  bank,  on  the  belief  that  the  Binneys  were  lia- 
ble as  partners  of  the  manufactory  at  Charlestown  only.  This 
was  found  by  the  jury :  but  it  was  not  found,  and  there  appears 
to  have  been  no  evidence  that  the  bank  or  its  officers  knew  the 
note  to  be  an  accommodation  one.  The  judgment  of  the  Court 
was  on  the  fact  being  so  found,  not  on  its  being  known  to  the 
plaintiffs. 

In  this  case  the  notice  is  brought  home  to  the  plaintiffs  by  the 
evidence  of  their  discount  clerk.  Mr.  Parker,  the  director,  does 
not  say  the  note  was  discounted  on  the  belief  that  the  Binneys 
were  liable  as  partners ;  all  he  says  on  that  subject  is,  when  the 
bank  discounted  these  notes,  it  was  understood  the  Binneys  were 
bound  by  them.  He  immediately  corrects  this,  and  says,  he  does 
not  know  as  to  John  Binney,  whether  plaintiffs  considered  him 
answerable ;  but  they  did  so  consider  Amos  Binney.  This  is 
certainly  very  lame  evidence  of  the  notes  being  discounted  on 
the  credit  of  both  Amos  and  John  Binney ;  and  much  weaker 
than  the  fact  found  by  the  jury  in  the  other  case.  The  bank  had 
notice  of  the  course  of  business  between  Winship  and  Amos 
Binney,  by  his  endorsing  Winship's  notes,  and  the  bank  discount- 
ing them.  The  Binneys  were  in  good  credit ;  and  being  reput- 
ed  wealthy,  it  was  not  to  be  presumed  they  would  borrow  credit 
from  Jacques.  These  circumstances  ought  to  have  put  the  bank 
on  inquiry,  as  Binney  was  a  customer  residing  in  the  place. 
The  Court  placed  no  reliance  on  these  circumstances,  or  on  the 
fact  of  the  notes  being  discounted  with  the  knowledge  that  they 
were  notes  of  accommodation. 

Nor  did  the  Court,  in  my  opinion,  correctly  define  the  differ- 
ence between  a  dormant  and  an  open  partnership.  It  seems  to 
me  to  be  this :  where  the  names  of  the  partners  do  or  do  not 
appear  in  their  accounts,  their  advertisements,  or  their  paper ; 
where  the  business  is  carried  on  in  the  name  of  all,  it  is  open  ; 
but  if  any  are  kept  back,  it  is  dormant ;  that  the  knowledge 
which  the  public  may  have  is  not  the  test,  when  it  is  acquired 
from  the  acts  or  declarations  of  the  acting  avowed  partners :  it 
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may  enable  them  to  reach  the  dormant  one,  if  the  transaction  is 
one  in  which  he  had  an  interest,  but  does  not  alter  its  nature. 
The  partnership  remains  dormant  as  to  all  whose  names  do  not 
appear  on  its  transactions.  The  dormant,  the  sleeping,  inactive 
partner  may  be  known  by  reputation  or  the  declaration  of  his 
co-partner,  but  these  do  not  make  him  an  avowed  or  active  one 
without  the  avowal  and  pledge  of  his  name  or  paper.  If  credit 
is  given  to  the  other  names  on  the  faith  of  such  reputation  or 
representation,  the  persons  so  trusting  must  do  it  at  the  risk  of 
suffering,  if  their  information  is  not  true.  The  declarations  of 
one  of  a  firm  are  not  evidence  of  another  person's  being  a  part- 
ner, in  any  particular  transaction,  unless  a  previous  connexion  is 
established  which  gives  him  authority  to  bind  by  his  acknow- 
ledgment, or  proof  given  of  subsequent  assent :  reputation  is  not, 
per  se,  evidence,  unless  brought  home  to  the  party  charged ;  th^i 
his  silence  may  be  deemed  acquiescence  or  assent.  1 1  Serg. 
and  Rawle,  362.  2  Wash.  C.  C.  R.  388,  390.  14  Johns.  Rep. 
215.  3  Caines,  92.  10  East.  264.  5  Pick.  415,  417.  1  Gall. 
635,  638,  640. 

The  language  of  some  of  the  cases  is,  that  it  is  rather  on  the 
ground  of  agency,  than  partnership  resulting  from  the  conmiu- 
nity  of  interest  in  the  subject  matter  of  the  contract.  The  prin- 
ciple which  makes  a  dormant  partner  liable  is  this :  having  an 
interest  in  the  profits  which  are  a  part  of  the  fund  to  which  a 
creditor  looks  for  payment,  he  shall  be  bound.  2  Black.  Rep. 
1000.  2  Hen.  Black.  247.  .  4  East.  Rep.  144.  16  Johns.  Rep. 
40.  2  Nott  and  M'Cord,  427,  429.  1  Hen.  Black.  45,  &c.  As 
his  name  is  not  pledged,  his  liability  arises  only  from  his  interest, 
16  East.  174, 175 ;  and  the  burden  of  proving  such  interest  is  on 
the  party  suing.  The  language  of  the  Court,  in  2  Nott  and 
M'Cord,  429,  is  very  emphatic.  "  To  charge  defendant  as  part- 
ner, one  of  two  things  is  necessary ;  either  he  must  have  per- 
mitted his  name  to  be  used  as  one  of  the  firm,  thereby  holding 
it  out  as  a  security  to  the  community,  or  he  must  have  partici- 
pated in  the  profits."  As  the  Binneys  never  pledged  their  names 
on  these  notes,  they  were  not  discounted  on  their  faith.  There 
is  then  wanting  in  this  case  that  fact  on  which  the  power  of  one 
partner  to  bind  the  firm  by  negotiable  paper  is  created,  the  use 
of  the  names.  The  plaintiff  who  seeks  to  make  those  parties 
to  a  note,  whose  names  do  not  give  it  currency  or  credit,  must 
make  them  parties  by  affirmative  proof  of  an  interest  in  profits. 
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previous  authority,  or  subsequent  recognition.  It  is  true,  that 
when  a  dormant  partner  is  discovered  he  is  liable  ;  but  then  he 
must  be  shown  to  be  one  by  an  interest  in  the  subject  matter  of 
the  note.  Till  this  is  brought  home  to  him,  he  is  no  party  to  it. 
I  know  of  no  authority  for  saying,  that  the  mere  existence  of  a 
partnership  composed  of  names  not  avowed  or  pledged  to  the 
public,  makes  them,  when  discovered,  liable  for  any  other  than 
contracts  in  which  they  have  an  interest ;  one  who  suffers  his 
name  to  be  used  on  paper  is  liable  as  a  partner,  though  there  is 
m  fact  no  existing  partnership  ;  but  the  man  who  does  not  suffer 
his  name  to  be  used  or  pledged,  is  bound  only  by  virtue  of  his 
interest. 

This  furnishes,  I  apprehend,  the  true  distinction  between  dor- 
mant and  open  partnerships,  and  that  it  does  not  depend  on  the 
knowledge  which  the  public  may  have,  or  the  representation 
made  by  the  contracting  partner,  when  he  is  giving  or  negotiat- 
ing a  note.  The  reason  which  makes  a  note  drawn  or  endorsed 
by  one  partner,  in  the  joint  name,  though  for  his  own  use,  bind- 
ing on  the  firm  in  the  hands  of  an  innocent  holder,  is  because  it 
has  been  taken  on  the  faith  of  his  name.  3  Kent.  Com.  18.  The 
case  of  Van  Ramsdyke  vs.  Kane  shows  the  importance  attached 
to  the  names  of  the  partners  appearing  on  a  bill.  One  partner 
was  authorized  by  the  others  to  take  up  money  on  the  credit  of 
the  partnership  concern,  and  draw  bills  therefor  on  a  house  at  A. 
He  took  up  money,  drew  a  bill  directing  it  to  be  charged  on  the 
account  of  all  the  partners,  but  it  was  signed  by  himself  alone : 
the  Court  held,  that  the  representative  of  a  deceased  partner 
was  liable  in  equity  to  a  payee,  who  trusted  his  money  on  the 
faith  of  the  joint  credit :  but  expressed  themselves  with  great 
doubt  and  caution  as  to  the  liability  of  the  partners  at  law.  2 
Gall.  R.  30. 

It  seems  to  me  that  the  circumstance  which  would  excite  a 
doubt  in  that  case  would  remove  it  in  this.  But  when  all  the  names 
are  not  used,  the  reason  and  the  law  cease  together.  Where  the 
liability  attaches  to  the  name,  proof  of  the  signature  is  enough : 
where  it  depends  on  the  mere  participation  of  the  profits,  that 
must  be  proved  by  the  holder ;  as  he  claims  to  hold  persons 
bound  whose  names  were  not  held  out  on  the  paper  as  induce- 
ments to  take  it,  he  must  show  that  the  law  has  placed  their 
names  upon  it.  In  proving  a  partnership  assignment,  it  must 
appear  that  the  party  making  it  had  a  right  to  sign  the  name  of 


112  PARTNERSHIP. 


Winshlp  et  al.  m.  Bank  of  ttie  United  States. 


the  firm,  and  that  his  act  is  the  act  of  all  the  partners.  5  Cranch, 
300.  A  party  claiming  the  money  due  on  a  note,  endorsed  to  him 
in  the  name  of  the  firm,  must  show  the  endorsement  to  be  made 
in  the  name  of  the  firm  by  a  person  duly  authorized.  7  Wheat. 
669.  The  case  of  Leroy  vs.  Johnson  in  this  Court,  1  Peters,  186, 
was  this.  Hoffman  and  Johnson  were  partners,  under  the  firm 
of  Hoffman  and  Johnson  ;  so  advertised  in  the  papers,  so  pub- 
licly known,  and  so  carried  on,  under  articles  of  partnership. 
Hoffman  drew  a  bill  on  London,  in  Alexandria,  in  his  own  name, 
which  the  plaintiff,  residing  in  New  York,  purchased  from 
Hoffman.  The  bill  was  drawn  to  raise  money  to  pay  a  note 
of  the  firm,  and  sent  to  New  York  by  Johnson  for  the  purpose 
of  selling  it.  Not  succeeding,  Hoffman  went  on,  and  assisted 
by  letters  of  recommendation  from  merchants  of  Baltimore, 
negotiated  the  bill,  and  with  the  proceeds  paid  a  partnership 
note.  The  Circuit  Court  of  the  district  were  asked  to  instruct 
the  jury,  1.  That  on  the  evidence  of  partnership  and  the  appli- 
cation of  the  proceeds  of  the  bUl  to  partnership  purposes ;  2. 
That  if  the  bill  was  drawn  with  reference  to  the  business  of  the 
concern ;  3.  That  if  the  name  of  Jacob  Hoffman  was  some- 
times used  in  relation  to  the  business  of  the  firm,  that  the  bill 
was  drawn  in  his  name,  and  so  negotiated  for  the  firm,  and  to 
pay  their  debts:  that  the  plaintiff  was  entitled  to  recover. 
These  instructions  were  refused,  and  judgment  rendered  for  the 
defendant,  which  was  affirmed :  this  Court  holding  it  indispensa- 
ble for  the  plaintiff  to  prove,  that  the  name  of  Hoffman  was 
used  in  the  transaction  as  the  name  of  the  firm,  and  that  the 
parties  so  traded  and  carried  on  their  business;  that  the  jury 
would  be  well  warranted  from  the  facts  of  the  case  in  believing 
that  Hoffman  dealt  in  his  individual  name,  and  on  his  sole 
responsibility,  without  even  an  allusion  to  the  partnership; 
though  the  bill  was  drawn  for  partnership  purposes,  with  the 
knowledge  of  Johnson,  and  by  him  sent  to  New  York  for  sale, 
and  the  proceeds  applied  in  good  faith.  The  attention  of  the 
Court  was  not  drawn  to  the  distinction  between  notes  discount- 
ed and  those  received  in  payment ;  nor  was  the  bill  in  question 
an  accommodation  one.  There  was  no  fraud  in  the  transaction 
as  between  the  partners.  It  was  drawn,  negotiated,  and  the 
proceeds  applied,  with  the  consent  of  both,  and  the  aid  of  letters 
of  recommendation.  It  came  to  the  hands  of  the  holder  by  fair 
purchase  in  market,  in  the  usual  and  regular  way  of  business  ; 
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yet  Johnson  was  not  bound :  his  name  was  not  on  the  bill ;  the 
plaintiff  did  not  prove  it  to  be  the  name  of  the  firm  in  the  parti- 
cular transaction,  though  Hoffman's  name  was  sometimes  used 
alone  in  partnership  transactions. 

If,  in  addition  to  these  defects  in  the  plaintiff's  case,  it  had 
appeared  that  the  bill  drawn  in  the  name  of  Hoffman  had  been 
one  of  accommodation,  known  to  Leroy  to  be  so,  and  purchased 
as  such,  without  the  knowledge  of  Johnson  of  its  having  been 
drawn  or  negotiated,  or  the  application  of  its  proceeds  to  part- 
nership purposes,  and  with  a  knowledge  by  Mr.  Leroy,  derived 
from  his  having  been  in  the  frequent  habit  of  discounting  bills 
drawn  by  one  and  discounted  by  the  other,  understanding  there 
was  a  special  partnership  between  them ;  it  is  not  presuming 
too  much  to  think  that  this  Court  would  have  deemed  these 
circumstances  strong  presumptive  proof  and  reasonable  notice 
of  their  accustomed  mode  of  raising  money  for  partnership 
purposes,  by  discount ;  and  that  a  known  accommodation  note 
drawn  by  a  stranger,  and  endorsed  by  Hoffman  alone,  was  not 
a  partnership  note,  when  offered  by  him  for  discoimt,  without 
the  name  of  Johnson.  It  would  seem  to  me  to  furnish  the  very 
case  which  this  Court,  in  delivering  their  opinion  in  Leroy  vs. 
Johnson,  make  a  proviso  of  the  liability  of  the  members  of  a 
firm,  whose  names  appear  on  a  bill  negotiated,  and  in  the  hands 
of  an  endorsee.  The  Court  say :  a  bill  drawn  or  accepted  by 
a  firm,  by  their  usual  name  and  style,  is  presumed  to  be  on  their 
joint  account  and  authority,  and  that  third  persons  are  not  bound 
to  inquire  whether  it  was  so  done  or  not,  "  unless  the  contrary 
be  shown,  and  that  the  persons  with  whom  the  partner  deals 
had  notice  or  reason  to  believe  that  the  former  was  acting  on 
his  separate  account."  This  restriction  to  the  liability  of  part- 
ners, whose  names  appear  on  a  joint  note  in  the  hands  of  an 
endorsee,  to  whom  the  faith  of  a  partnership  is  publicly  pledged, 
seems  to  me  conclusive  in  a  case  circumstanced  like  this ;  where 
the  agents,  who  effect  the  discount  of  the  note  in  question  for 
the  bank,  prove  distinctly  their  own  knowledge  of  the  nature, 
extent,  and  objects  of  the  partnership,  the  mode  adopted  to  raise 
fiinds  for  the  firm  in  the  same  bank,  and  of  these  notes  being 
for  the  accommodation  of  Winship,  and  his  receiving  the 
proceeds. 

Under  the  circumstances  of  this  case,  I  cannot  consider  the 
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actually  negotiated  by  them  on  its  pledged  credit,  without  notice 
or  reason  to  believe  that  Winship  was  acting  on  his  separate 
account  The  testimony  of  Harris  is  conclusive  on  my  mind 
to  prove  that  the  officers  of  the  bank  perfectly  understood  the 
nature  of  the  transaction ;  that  the  notes  were  not  discounted  on 
any  representation  made  by  Winship,  or  on  the  belief  that  they 
were  the  notes  of  the  firm.  The  bank  may  have  thought  the 
Binneys,  or  one  of  them,  liable ;  but  according  to  the  testimony 
of  Parker,  could  not  have  believed  the  endorsement  to  represent 
a  regular  and  authorized  partnership  transaction.  The  state- 
ment of  Mr.  Parker  was  at  first  that  they  understood  the  Bin- 
neys were  liable,  but  he  afterwards  corrected  himself  and  said, 
he  did  not  know,  as  to  John  Binney,  whether  the  plaintiffs  con- 
sidered him  so  answerable,  but  that  they  so  considered  Amos 
Binney.  They  evidently  thought  Amos  liable  because  he  had 
been  in  the  habit  of  endorsing  Winship's  notes,  but  could  by  no 
possibility  have  believed  Amos  and  John  liable  as  partners  under 
the  signature  of  Winship,  when  one  of  the  directors  who  made 
the  discount  could  not  say  that  the  bank  ever  considered  John 
Binney  to  be  liable. 

Finding,  on  a  careful  examination  of  the  charge  of  the  Circuit 
Court,  that  none  of  the  restrictions  and  qualifications  of  the 
liability  of  a  dormant  partner,  whose  name  does  not  appear  in 
an  endorsement  of  an  accommodation  note,  discounted  under 
known  circumstances  of  suspicion,  have  been  laid  down  or 
explained  to  the  jury,  I  am  constrained  to  say  that  it  is  errone- 
ous, and  that  the  judgment  ought  to  be  reversed.  I  cannot,  on 
a  subject  so  important  as  this,  silently  dissent  from  the  opinion 
of  the  Court,  when  my  judgment  has  been  made  up  on  what 
seems  to  me  the  best  established  principles  of  commercial  law : 
nor  can  I  consent  to  overrule  a  decision  of  the  Supreme  Court 
of  the  State  where  this  contract  was  made,  executed,  and  en- 
forced, without  the  highest  possible  evidence  of  their  having 
been  mistaken  in  their  judicial  exposition  of  their  common 
law. 

This  caae  ia  reported  in  6  Mason's  C.  C.  R.  176,  under  the  style  of  the 
,  United  States  vs.  Binney  et  al.  The  same  questions  were  considered  by  the 
Supreme  Court  of  Massachusetts,  in  Etheridge  vs.  Binney  et  al.,  9  Pick.  272 ; 
and  the  same  principles  affirmed  as  to  the  liabilities  of  dormant  partners.  The 
Bolgect  then  may  be  considered  as  settled,  if  the  weight  of  authority  is  to  be 
decisive.    Bat  it  seems  to  the  editor  that  the  dissenting  opinion  of  Mr.  Justiee 


PARTNERSHIP.  115 


HVOiuhip  et  «1.  9§*  Bank  of  the  United  States. 


Baldwin,  bo  &r  as  it  relates  to  the  aathority  of  the  active  partner  to  borrow 
money  upon  the  credit  of  the  dormant  partner,  in  violation  of  a  partnership 
agreement,  and  the  liahility  of  the  dormant  partner  upon  such  contract,  without 
proof  on  the  part  of  the  creditor  that  the  money  went  to  the  use  of  the  part- 
nership, was  fortified  by  arguments  which  were  not  fiurly  answered.  The 
responsibility  of  a  secret  partner  in  such  a  case  does  not  arise  from  any 
participation  in  the  profits ;  for  this  is  not  proven.  It  is  not  created  by  virtue 
of  any  express  authority  delegated  to  the  active  partner  to  use  his  name,  for 
this  is  excluded  by  the  terms  of  their  agreement  It  is  founded  upon  what  is 
assumed  to  be  a  rule  of  law,  that  one  man  cannot  form  a  secret  partnership 
with  another,  and,  by  any  restrictions  contained  in  their  own  agreement, 
deprive  the  active  partner  of  the  power  to  bind  the  firm  in  a  transaction  with 
third  parties,  who  are  ignorant  of  such  stipulations.  As  such  a  rule  is  in 
contravention  of  the  contract  between  the  parties,  and  in  derogation  of  common 
right,  it  must  rest  for  its  support  upon  some  principle  of  public  policy.  But 
what  injury  would  result  to  innocent  third  persons  7  Is  not  the  tact,  that  a 
partnership  is  dormant,  that  a  man  does  not  hold  out  his  name  to  the  world  as 
a  partner,  notice  to  all  persons,  that  the  active  partner  has  no  authority  to 
pledge  his  personal  credit;  notice  as  express  as  if  the  third  person  was 
informed  of  the  written  stipulations  between  the  parties  7  It  seems  to  the 
editor  that  the  rule  is  not  required  for  the  protection  of  the  public,  and  that  it 
enables  an  ostensible  partner,  who  is  also  carrying  on  a  business  upon  his 
own  account,  to  perpetrate  a  fraud  upon  his  co-partner. 

Very  diflferent  considerations  would  apply  to  the  case  of  stipulations  between 
a  dormant  and  ostensible  partner  for  the  protection  of  the  former  from  contracts 
made  by  the  latter  in  the  actual  exercise  of  his  agency.  ^  This  liability  of 
the  dormant  partner,"  as  is  well  remarked  by  Baldwin,  Justice,  in  the  case  of 
Ward  vs.  MoUer,  2  Robinson's  Virg.  Rep.  643,  *'  by  operation  of  law,  cannot 
be  frustiated  by  any  arrangements  between  the  creditor  and  the  ostensible 
partner,  for  such,  in  the  nature  of  things,  cannot  be  the  intent  of  the  creditor ; 
and  though  it  may  be,  and  usually  is,  the  intention  of  the  ostensible  as  well  as  the 
dormant  partner,  that  very  intention  it  is  the  object  of  the  law  to  overrule  and  defeat. 
It  is  just  that  he  who  participates  in  the  benefits  should  also  be  responsible  for  the 
engagements  of  the  concern ;  and  it  would  lead  to  much  inconvenience  and 
fraud  if  the  demands  of  creditors,  growing  out  of  the  partnership  business, 
should  be  afiected  by  the  secresy  of  the  connexion  between  the  partners.  It 
follows  that  all  such  arrangements,  of  whatever  nature,  whether  by  the  separate 
security  of  the  ostensible  partner  or  otherwise,  are  merely  collateral  to  that 
joint  undertaking  which  the  law  forces  upon  the  members  of  the  firms ;  an 
undertaking  based  upon  the  consideration  which  has  enured  to  the  benefit  of 
the  partnerehip,  and  governed  by  a  rule  broader  than  the  stipulation  of  contracts, 
'  qui  serUit  ammodum  seniire  debet  et  onus,^  " 
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BuRWELL  vs,  Mandeville's  Executor.* 

Extent  to  which  the  Estate  of  a  deceaaed  Partner  is  liable,  for  debts  of  the  firm, 
contrated  after  hia  death,  where  his  will  provided  for  the  continuance  of  the 
partnership. 

Mr.  Justice  Story  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  Columbia,  sitting  in  equity  in  the 
county  of  Alexandria. 

On  the  9th  of  July,  1836,  Joseph  Mandeville  deceased,  by 
certain  articles  then  executed,  entered  into  partnership  with 
Daniel  Cawood,  one  of  the  defendants,  for  the  term  of  three  years 
from  the  1st  of  September,  1835,  under  the  firm  of  Daniel  Cawood 
and  Company.  On  the  3d  of  June,  1837,  Mandeville  made  his 
last  will,  by  which  in  the  introductory  clause  he  said :  I  do 
hereby  direct  the  disposal  which  I  desire  of  my  earthly  remains 
after  my  decease,  and  of  such  real  and  personal  property  as  I 
may  possess  when  called  hence  to  a  future  state.**  He  then 
proceeded  to  make  sundry  bequests  of  his  real  and  personal 
estate  to  different  persons ;  and  then  added :  "  If  my  personal 
property  should  not  cover  the  entire  amount  of  legacies  I  have 
or  may  give,  my  executors  will  dispose  of  so  much  of  my  real 
estate  as  will  fully  pay  the  same."  He  immediately  added : 
"  John  West,  one  of  the  defendants,  formerly  of  Alexandria,  now 
of  Mobile,  I  hereby  make  my  residuary  legatee,  recommending 
him  to  consult  with  and  follow  the  advice  of  my  executors  in  all 
concerning  what  I  leave  to  him."  The  testator  on  the  1 1th  of 
July,  1837,  made  the  following  codicil  to  his  will.  "  It  is  my 
will  that  my  interest  in  the  co-partnership  subsisting  between 
Daniel  Cawood  and  myself,  under  the  firm  of  Daniel  Cawood 
and  Company,  shall  be  continued  thereon  until  the  expiration  of 
the  term  limited  by  the  articles  between  us ;  the  business  to  be 
continued  by  the  said  Daniel  Cawood,  and  the  profit  or  loss  to 
be  distributed  in  the  manner  the  said  articles  provide."  The 
testator  appointed  Robert  J.  Taylor  and  William  C.  Gardner  (one 
of  the  defendants)  executors  of  his  will,  and  died  in  July,  1837. 
His  will  and  codicil  were  duly  proved  after  his  death,  and 

*  2  Howard's  Rep.  560. 
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Taylor  having  renounced  the  executorship,  Gardner  took  upon 
himself  the  administration  of  the  estate  under  letters  testamen- 
tary granted  to  him  by  the  Orphans'  Court  of  Alexandria 
county. 

Cawood,  after  the  testator's  death,  carried  on  the  co-partner- 
ship in  the  name  of  the  firm,  and  failed  in  business  before  the 
regular  expiration  thereof,  according  to  the  articles. 

The  present  bill  was  originally  brought  against  Cawood  and 
Gardner,  as  executors  of  Mandeville,  by  the  plaintifi^  Burwell, 
alleging  himself  to  be  a  creditor  of  the  firm  upon  debts  contracted 
with  him  by  Cawood,  on  behalf  of  the  firm,  after  Mandeville's 
death,  viz.  on  a  promissory  note,  dated  the  28th  of  July,  1836, 
for  9800,  and  on  an  acceptance  of  a  bill  of  exchange  drawn  by 
Burwell  on  the  same  day  for  81000,  in  favor  of  one  William  H. 
Mount,  both  of  which  remained  unpaid.  The  bill  charged  the 
fidlure  of  Cawood  in  trade,  and  his  inability  to  pay  the  debts  due 
firom  the  firm.  It  also  charged  that  Gardner,  the  executor,  had 
assets  sufficient  to  satisfy  all  the  debts  of  the  testator,  and  all 
the  debts  of  Cawood  and  Company  ;  and  it  sought  payment  of 
the  debt  due  to  the  plaintiflf  out  of  those  assets. 

The  defendant,  Gardner,  put  in  an  answer  denying  that  he 
had  such  accurate  information  as  to  enable  him  to  say  whether 
the  partnership  funds  in  the  hands  of  Cawood  were  sufficient  to 
pay  the  debts  of  the  firm  or  not ;  and  not  admitting  that  the 
assets  of  the  testator  in  his  hands  were  liable  to  the  payment  of 
the  debts  of  the  firm,  and  requiring  proof  of  such  liability,  and 
alleging  that  he  had  not  assets  of  the  testator  in  his  hands  suffi- 
cient to  satisfy  the  plaintiff's  claims,  after  satisfying  two  speci- 
fied judgments. 

The  defendant,  Cawood,  not  having  made  any  answer  at  this 
stage  of  the  case,  the  bill  was  thereupon  taken  against  him  pro 
confesso — subsequently  he  put  in  an  answer ;  and  thereupon  it 
was,  by  ccmsent  of  the  plaintifi^  and  Cawood  and  Gardner  the 
executor,  referred  to  a  master  to  take  an  account  of  the  assets  of 
the  testator,  of  the  debts  due  to  him,  of  the  value  of  his  real 
estate,  and  to  settle  the  accounts  and  transactions  of  the  firm  of 
Cawood  and  Company  until  its  termination,  and  of  the  individual 
partners  with  the  firm,  to  take  an  account  of  the  assets  of  the 
firm,  and  the  outstanding  debts  of  the  firm,  and  the  debts  due 
thereto,  &c. :  and  also  to  ascertain  whether  the  debt  due  to  the 
plaintiff  arose  in  the  partnership  transactions,  and  is  now  due. 
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Cawood,  by  his  answer,  admitted  generally  the  facts  stated  in 
the  bill ;  but  he  also  alleged  that  he  neither  admitted  nor  denied 
the  insolvency  of  the  firm,  averring  that  he  had  satisfied  claims 
against  the  firm  since  it  terminated  to  the  amoimt  of  about 
•14,000  firom  the  firm  funds,  and  was  engaged  in  the  collection 
of  the  outstanding  debts  due  thereto,  and  that  the  firm  still  owed 
debts  to  the  amount  of  about  $7000. 

The  master  made  his  report  in  May,  1841 ;  the  details  of 
which  it  is  not  necessary  to  mention.  In  November,  of  the  same 
year,  it  was  referred  to  another  commissioner  to  take  an  accoimt 
of  the  assets  of  Mandeville  in  the  hands  of  his  executor,  who 
afterwards  made  a  report  accordingly.  At  this  stage  of  the 
proceedings,  John  West  (the  residuary  legatee,  so  called  in  the 
will)  claiming  to  be  interested  in  the  subject-matter,  the  bill  was 
amended  by  making  West  a  party ;  and  he  filed  a  demurrer  to 
the  bill.  The  demurrer  was  afterwards  set  down  for  argument, 
and  the  Court  being  of  opinion  that  the  assets  of  Mandeville  in 
the  hands  of  his  executor  (Gardner)  were  not  chargeable  with 
any  debt  contracted  by  Cawood  in  the  name  of  the  firm,  after 
the  death  of  Mandeville,  sustained  the  demurrer,  and  dismissed 
the  bill  with  costs.  From  this  decree  of  dismissal  the  present 
appeal  has  been  taken  to  this  Court. 

The  argument  has  spread  itself  over  several  topics,  which  are 
not  in  our  judgment  now  properly  before  us ;  whatever  may 
have  been  their  relevancy  in  the  Court  below.  The  real  ques- 
tion, arising  before  us  upon  the  record,  is,  whether  the  general 
assets  of  the  testator,  Mandeville,  in  the  hands  of  his  executor, 
are  liable  for  the  payment  of  the  debt  due  to  the  plaintiflT,  which 
was  contracted  after  Mandeville's  death.  If  they  are  not,  the 
bill  was  properly  dismissed,  whatever  might  be  the  remedy  of 
the  plaintiflT  against  Cawood,  if  the  suit  had  been  brought  against 
him  alone,  for  equitable  relief,  upon  which  we  give  no  opinion. 
In  general  the  surviving  partner  is  liable  at  law  only ;  and  no 
decree  can  be  made  against  him,  although  he  may  be  a  proper 
party  to  the  suit  in  equity,  as  being  interested  to  contest  the 
plaintifi*'s  demand,  unless  some  other  equity  intervenes ;  and  so 
it  was  held  in  Wilkinson  vs,  Henderson,  1  Mylne  and  Keene, 
562,589. 

The  bill,  as  framed,  states  the  insolvency  of  Cawood,  and 
seeks  no  separate  relief  against  him,  and  therefore,  if  it  is  main- 
tainable at  all,  it  is  so  solely  upon  the  ground  of  the  liability  of 
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the  general  assets  of  Mandeville  to  pay  the  plaintiff  jointly  with 
the  partnership  funds  in  the  hands  of  Cawood.  In  respect  to  an- 
other suggestion,  that  West  was  not  a  necessary  party  to  the  bill, 
in  his  character  of  residuary  legatee  of  the  personalty,  that  may 
be  admitted ;  at  the  same  time  it  is  as  clear,  that  as  he  had  an 
interest  in  that  residue,  if  Mandeville's  general  assets  were  liable 
for  the  plaintiff's  debt ;  and  therefore,  the  plaintiff  might  at  his 
option  join  him  in  the  suit,  and  if  West  did  not  object,  no  other 
person  could  avail  himself  of  the  objection  of  his  misjoinder. 

Then,  as  to  the  liability  of  the  general  assets  of  Maadeville  in 
the  hands  of  his  executor  for  the  payment  of  the  plaintiff's  debt 
— ^we  are  of  opinion  that  they  are  not  so  liable ;  and  shall  now 
proceed  to  state  the  reasons  for  this  opinion. 

By  the  general  rule  of  law,  every  partnership  is  dissolved  by 
the  death  of  one  of  the  partners.*  It  is  true  that  it  is  competent 
for  the  partners  to  provide  by  agreement  for  the  continuance  of 
the  partnership  after  such  death;  but  then  it  takes  place  in 
virtue  of  such  agreement  only,  as  the  act  of  the  parties,  and  not 
by  mere  operation  of  law.  A  partner,  too,  may  by  his  will  pro- 
vide that  the  partnership  shall  continue  notwithstanding  his 
death ;  and  if  it  is  consented  to  by  the  surviving  partner,  it 
becomes  obligatory,  just  as  it  would,  if  the  testator,  being  a  sole 
trader,  had  provided  for  the  continuance  of  his  trade  by  his 
executor,  after  his  death.  But,  then,  in  each  case  the  agreement 
or  authority  must  be  clearly  made  out ;  and  third  persons,  hav- 
ing notice  of  the  death,  are  bound  to  inquu*e  how  far  the  agree- 
ment  or  authority  to  continue  it  extends,  and  what  funds  it  binds, 
and  if  they  trust  the  surviving  party  beyond  the  reach  of  such 
agreement,  or  authority,  or  fund,  it  is  their  own  fault,  and  they 
have  no  right  to  complain  that  the  law  does  not  afford  them 
any  satisfactory  redress. 

A  testator,  too,  directing  the  continuance  of  a  partnership^may, 
if  he  so  choose,  bind  his  general  assets  for  all  the  debts  of  the 
partnership  contracted  after  his  death.  But  he  may  also  limit 
his  responsibiUty,  either  to  the  funds  already  embarked  in  the 
trade,  or  to  any  specific  amount  to  be  invested  therem  for  that 
purpose ;  and  then  the  creditors  can  resort  to  that  fund  or  amount 
only,  and  not  to  the  general  assets  of  the  testator's  estate, 
although  the  partner,  or  executor,  or  other  person  carrying  on 

*  See  Scholfield  0#.  Eichelberger,  7  Peten,  9S6. 
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the  trade  may  be  personally  responsible  for  all  the  debts  con- 
tracted. This  is  clearly  established  by  the  case  Ex  parte 
Garland,  10  Ves.  110,  where  the  subject  was  very  fully  discussed 
by  Lord  Eldon,  and  Ex  parte  Richardson,  3  Madd.  138,  157, 
where  the  like  doctrine  was  affirmed  by  Sir  John  Leach  (then 
Vice-Chancellor),  and  by  the  same  learned  judge,  when  Master 
of  the  Rolls,  in  Thompson  vs.  Andrews,  1  Mylne  and  Keene, 
116.  The  case  of  Hankey  vs.  Hammock,  before  Lord  Kenyon, 
when  Master  of  the  Rolls,  reported  in  Cooke's  Bankrupt  Law, 
67,  5th  ed.,  and  more  Ailly  in  a  note  to  3  Madd.  Rep.  148 ;  so 
far  as  it  may  be  thought  to  decide  that  the  testator's  assets  are 
generally  liable  under  all  circumstances,  where  the  trade  is 
directed  to  be  carried  on  after  his  death,  has  been  completely 
overturned  by  other  later  cases,  and  expressly  overruled  by 
Lord  Eldon  in  10  Yes.  110,  121,  122,  where  he  stated  that  it 
stood  alone,  and  he  felt  compelled  to  decide  against  its  authority. 
The  case  of  Pitkin  vs.  Pitkin,  7  Conn.  Rep.  307,  is  fully  in  point 
to  the  same  effect,  and  indeed,  as  we  shall  presently  see,  runs 
quatuor  pedibus  with  the  present. 

And  this  leads  us  to  remark,  that  nothing  but  the  most  clear 
and  unambiguous  language,  demonstrating  in  the  most  positive 
manner  that  the  testator  intends  to  make  his  general  assets  liable 
for  all  debts  contracted  in  the  continued  trade  after  his  death, 
and  not  merely  to  limit  it  to  the  funds  embarked  in  that  trade, 
would  justify  the  Court  in  arriving  at  such  a  conclusion  from  the 
manifest  inconvenience  thereof,  and  the  utter  impossibility  of 
paying  off  the  legacies  bequeathed  by  the  testator's  will,  or 
distributing  the  residue  of  his  estate,  without  in  effect  saying  at 
the  same  time  that  the  payments  may  all  be  re-called,  if  the 
trade  should  become  unsuccessful  or  ruinous.  Such  a  result 
would  ordinarily  be  at  war  with  the  testator's  intention  in 
bequeathing  such  legacies  and  residue,  and  would,  or  might 
postpone  the  settlement  of  the  estate  for  a  half-century,  or  until 
long  after  the  trade  or  continued  partnership  should  terminate. 
Lord  Eldon,  in  10  Ves.  110,  121,  122,  put  the  inconvenience  in 
a  strong  light,  by  suggesting  several  cases  where  the  doctrine 
would  create  the  most  manifest  embarrassments,  if  not  utter 
injustice ;  and  he  said,  that  the  convenience  of  mankind  required 
him  to  hold,  that  the  creditors  of  the  trade,  as  such,  have  not  a 
claim  against  the  distributed  assets  in  the  hands  of  third  persons, 
under  the  directions  in  the  same  will,  which  has  authorized  the 
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trade  to  be  carried  on  for  the  benefit  of  other  persons.  This, 
also,  was  manifestly  the  opinion  of  Sir  John  Leach  in  the  cases, 
3  Madd.  Rep.  128 ;  1  Mylne  and  Keene,  116,  and  was  expressly 
held  in  the  case  in  7  Conn.  Rep.  307. 

Keeping  these  principles  in  view,  let  us  now  proceed  to  the 
examination  of  the  will  and  codicil  in  the  present  case.  There 
can,  we  think,  be  no  doubt  that  the  testator  intended  by  his  will 
to  dispose  of  the  whole  of  his  estate,  real  and  personal.  The 
introductory  words  to  his  will  already  cited,  show  such  an  inten- 
tion in  a  clear  and  explicit  manner.  The  testator  there  says : 
"  I  do  hereby  direct  the  disposal  which  I  desire  of  my  earthly 
remains  after  my  decease,  and  of  such  real  and  personal  estate 
as  I  may  possess  when  called  hence  to  a  future  state."  He, 
therefore,  looks  to  the  disposal  of  all  the  estate  he  shall  die 
possessed  of.  It  is  said  that,  admitting  such  to  be  his  intention, 
the  testator  has  not  carried  it  into  effect ;  because  the  residuary 
clause  declares  John  West  his  "  residuary  legatee"  only,  and  not 
his  residuary  devisee  also ;  and  that  we  are  to  interpret  the 
words  of  the  will  according  to  their  legal  import  as  confined 
altogether  to  the  residue  of  the  personal  estate.  This  is,  in  our 
judgment,  a  very  narrow  and  technical  interpretation  of  the 
words  of  the  will.  The  language  used  by  the  testator  shows 
him  to  have  been  an  unskilful  man  and  not  versed  in  legal  phra- 
seology. The  cardinal  rule  in  the  interpretation  of  wills  is,  that 
the  language  is  to  be  interpreted  in  subordination  to  the  inten- 
tion of  the  testator,  and  is  not  to  control  that  intention,  when  it 
is  clear  and  determinate.  Thus,  for  example,  the  word  "  legacy" 
may  be  construed  to  apply  to  real  estate  where  the  context  of 
the  will  shows  such  to  be  the  intention  of  the  testator.  Thus  in 
Hope  vs,  Taylor,  1  Burr.  Rep.  269,  the  word  "  legacy"  was  held 
to  include  lands,  from  the  intention  of  the  testator  deduced  from 
the  context.  The  same  doctrine  was  fully  recognised  in  Hard- 
acre  vs.  Nash,  5  Term  Rep.  716.  So,  in  Doe  dem.  Tofield  vs, 
Tofield,  1 1  East,  246,  a  bequest  of  "  all  my  personal  estates" 
was  construed  upon  the  like  intention  to  include  real  estate. 
But  a  case  more  directly  in  point  to  the  present,  and  differing 
from  it  in  no  essential  circumstances,  is  Pitman  vs.  Stevens,  15 
East,  505.  There  the  testator,  in  the  introductory  clause  of  his 
will,  said :  ^  I  give  and  bequeathe  all  that  I  shall  die  possessed  of, 
real  and  personal,  of  what  nature  and  kind  soever,  after  my  just 
debts  are  paid.    I  hereby  appoint  Capt.  Robert  Preston  my  resi- 
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daary  legatee  and  executor.'*  The  testator  then  proceeded  to 
give  certain  pecuniary  legacies,  and  finally  recommended  his 
legatee  and  executor  to  be  kind  and  friendly  to  his  brother-in* 
law  J.  C,  &c.y  and  begs  him  to  do  something  handsome  for  him 
at  his  death,  &c.  The  question  was,  whether  Preston  was 
entitled  to  the  real  estate  of  the  testator,  under  the  will ;  and 
the  Court  held  that  he  was;  and  that  the  words  ''residuary 
legatee  and  executor,''  coupled  with  the  introductory  clause  and 
the  recommendation,  clearly  established  it.  Upon  that  occasicm, 
Lord  Ellenborough,  after  referring  to  the  words  of  the  intro* 
ductory  clause,  said :  **  Then  he  appoints  Capt.  P.  his  residuary 
legatee  and  executor — ^residuary  legatee  and  executor  of  what? 
of  all  that  he  should  die  possessed  of,  real  and  personal,  of  what 
nature  and  kind  soever ;  that  is,  of  all  he  should  not  otherwise 
dispose  of.  The  word  'legatee,'  according  to  the  cases,  par- 
ticularly Hardacre  vs.  Nash,  may  be  applied  to  real  estate,  if  the 
context  requires  it,  as  was  said  by  Lord  Kenyon  upon  the  word 
'  legacy.'  Then,  in  the  subsequent  parts  of  the  will,  he  contem^ 
plates  that  his  residuary  legatee  and  executor  will  have  the  dis- 
position ot  his  whole  funds,  but  after  some  legacies  and  annuities, 
he  recommends  him  to  be  kind  and  friendly  to  his  brother-in- 
law,"  &c. 

In  the  present  case  it  is  plain  that  the  testator  contemplated 
some  positive  benefit  to  West  when  he  designated  him  as  his 
residuary  legatee ;  and  yet,  at  the  same  time,  he  contemplated 
that  his  personal  property  might  not  be  sufiicient  to  cover  the 
amount  of  legacies  given  by  his  will ;  and  in  that  event  he  directs 
his  executors  to  dispose  of  so  much  of  his  real  estate  as  will  fully 
pay  his  legacies ;  so  that,  if  we  restrain  the,  words  "  residuary 
legatee"  to  the  mere  personalty,  we  shall  defeat  the  very  inten- 
tion of  the  testator,  apparent  upon  the  face  of  the  will,  to  give 
some  beneficial  interest  to  West  in  an  event  which  he  yet  con- 
templated as  not  improbable.  On  the  other  hand,  if  we  give  an 
enlarged  and  liberal  meaning  to  the  residuary  clause  as  extend- 
ing to  the  real  estate,  it  will  at  once  satisfy  the  introductory 
clause,  and  upon  a  deficiency  of  the  personal  assets  will  still  leave 
an  ample  amount  to  the  beneficiary,  who  appears  to  have  been 
an  object  of  the  testator's  bounty.  But  if  this  interpretation 
should  be  (as  we  think  it  is  not)  questionable ;  one  thing  is  cer- 
tain, and  that  is,  that  the  testator  did  not  contemplate  that  his 
personal  assets  would  not  be  more  than  sufiicient  to  pay  all  hh 
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debts ;  for  he  does  not  charge  his  real  estate  with  his  debts,  but 
only  with  his  legacies,  in  case  of  any  deficiency  of  personal 
assets ;  and  the  residuary  clause,  if  it  were  limited  to  the  mere 
residue  of  his  personed  assets,  would  also  show  that  the  testator 
did  not  provide  for  any  debts  which  should  arise  from  any  sub- 
sequent transactions  after  his  death. 

If  this  be  so,  then  we  are  to  look  to  the  codicil  to  see  whether 
any  different  intention  is  there  disclosed  in  clear  and  unambigu- 
ous terms.  In  the  first  place,  the  language  of  the  codicil  is  just 
such  as  the  testator  might  properly  have  used,  if  he  intended  no 
more  than  to  pledge  his  funds  already  embarked  in  the  partner- 
ship for  the  payment  of  the  partnership  debts.  The  codicil  says, 
"It  is  my  will  that  my  *  interest'  in  the  co-partnership,  &c.,  shall 
be  continued  therein  until  the  expiration  of  the  term  limited  by 
the  articles."  Now,  his  interest  in  the  firm  then  was  his  share  of 
the  capital  stock  and  profits,  after  the  payment  of  all  debts  and 
liabilities  due  by  the  firm.  It  is  this  interest,  and  not  any  new 
capital  which  he  authorizes  to  be  embarked  in  the  firm.  He  does 
not  propose  to  add  anything  to  his  existing  interest,  but  simply 
to  continue  it  as  it  then  was.  How,  then,  can  this  Court  say, 
that  he  meant  to  embark  all  his  personal  assets  in  the  hands  of 
his  executor  as  a  pledge  for  the  future  debts,  or  future  responsi- 
bilities, or  future  capital  of  the  firm  ?  That  would  be  to.  enlarge 
the  meaning  of  the  words  used  beyond  their  ordinary  and  rea- 
sonable signification.  And  besides,  it  is  plain  that  the  testator 
did  not  mean  to  have  the  payment  of  his  legacies  indefinitely 
postponed,  until  the  expiration  of  the  articles,  and  the  ascertain- 
ment and  final  adjustment  of  the  concerns  of  the  firm,  which 
might  perhaps  extend  to  ten  or  twenty  years.  So  that  to  give 
such  an  enlarged  interpretation  to  the  terms  of  the  codicil  (as  is 
contended  for),  for  the  codicil  must  be  construed  as  if  it  were 
incorporated  into  the  will,  would  be  to  subject  the  legatees  to  all 
the  fluctuations  and  uncertainties  growing  out  of  the  fiiture  trade, 
and  might  deprive  the  residuary  legatee  of  every  dollar  intended 
for  his  benefit.  There  is  another  consideration  of  the  matter 
which  deserves  notice.  Would  the  real  estate  of  the  testator, 
upon  a  deficiency  of  his  personal  assets,  be  liable  for  the  debts  of 
the  firm  contracted  after  his  death  by  mere  operation  of  law,  as 
it  would  be  for  such  debts  as  were  contracted  in  his  lifetime  ?  If 
it  would,  then  it  is  apparent  that  all  the  legatees  and  devisees 
might  in  the  event  of  the  irretrievable  and  ruinous  insolvency  of 
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the  firm  be  deprived  of  all  their  legacies  and  devises,  although 
the  legacies  were  charged  upon  the  real  estate.  If  it  would  not, 
then  it  is  equally  apparent  that  the  testator  did  not  contemplate 
any  liability  of  his  general  assets,  real  and  personal,  for  the  pay- 
ment  of  any  debts,  excepting  those  which  were  subsisting  at  the 
time  of  his  death.  There  is  yet  another  consideration  not  unim- 
portant to  be  brought  under  review.  It  is,  that  the  whole  busi- 
ness of  the  firm  is  to  be  conducted  by  Cawood  alone,  and  that 
neither  the  executor  nor  the  legatees  are  authorized  to  interfere 
with  or  to  scrutinize  his  transactions.  Such  an  unlimited  power 
over  his  whole  assets,  by  a  person  wholly  unconnected  with  the 
administration  of  his  estate,  could  scarcely  be  presumed  to  be 
within  the  intention  of  any  prudent  testator.  If  to  all  these  we 
add  the  manifest  inconveniences  of  such  an  interpretation  of  the 
codicil,  thus  suspending  for  an  indefinite  time  the  settlement  of 
the  estate  and  the  payment  of  the  legacies,  it  is  not  too  much  to 
say,  that  no  court  of  justice  ought  upon  principle  to  favor,  much 
less  to  adopt  it. 

And  certainly  there  is  no  authority  to  support  it ;  at  least  none» 
except  Hankey  vs.  Hammock,  which  cannot  now,  for  the  reasons 
already  stated,  be  deemed  any  authority  whatsoever.  On  the  other 
hand,  the  case  Ex  parte  Garland,  10  Yes.  110,  and  Ex  parte 
Richardson,  3  Madd.  Rep.  138,  although  distinguishable  from 
the  present  in  some  of  their  circumstances,  were  reasoned  out 
and  supported  upon  the  broad  and  general  principle  that  the 
assets  of  the  testator  were  in  no  case  bound  for  the  debts  con- 
tracted after  his  death  by  the  persons  whom  he  had  authorized 
to  continue  his  trade,  but  the  rights  of  such  new  creditors  were 
exclusively  confined  to  the  funds  embarked  in  the  trade  and  to 
the  personal  responsibility  of  the  party  who  continued  it,  whether 
as  trustee,  or  as  executor,  or  as  partner — ^unless,  indeed,  the 
testator  had  otherwise  positively  and  expressly  bound  his  gene- 
ral assets.  The  case  of  Pitkin  vs.  Pitkin,  7  Conn.  Rep.  307,  is, 
however  (as  has  been  already  suggested),  directly  in  point 
There,  the  testator,  by  his  will  directed,  "  that  all  his  interest 
and  concern  in  the  hat  manufacturing  business,  &c.,  as  then 
conducted  under  said  firm,  should  be  continued  to  operate  in  the 
same  connexion  for  the  term  of  four  years  afler  his  decease, 
&c.'*  The  Court  there  held,  afler  referring  to  the  cases  in  10 
Yes.  110,  and  3  Madd.  Rep.  138,  that  the  general  assets  of  the 
testator  were  not  liable  to  the  claims  of  any  creditors  of  the 
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firm  who  became  such  after  the  testator's  death  ;  and  that  such 
creditors  had  no  Hen  on  the  estate  in  the  hands  of  the  devisees 
under  the  will,  although  they  might  eventually  participate  in 
the  profits  of  the  trade.  There  was  another  point  decided  in 
that  case,  upon  which  we  wish  to  be  understood  as  expressing 
no  opinion. 

Upon  the  whole,  our  opinion  is,  that  the  decree  of  the  Circuit 
Court  dismissing  the  bill  ought  to  be  affirmed  with  costs. 

This  cas«  has  been  inserted  in  consequence  of  the  practical  importance  of 
the  principle  it  affirms,  to  the  creditors  and  executors  of  a  deceased  partner, 
whose  assets  have  been  embarked  in  trade  in  pursuance  of  the  direction  of  his 
will.  A  slight  difference  in  the  wording  of  a  will  may  produce  consequences 
widely  difierent  as  to  the  fund  to  which  either  may  look  for  indemnity. 


Rogers  &  Sons  vs,   Batchelor  et   als.,  Administrators  of 

Abel  A.  Buckholts,  deceased.* 

Rights  of  a  Partner  over  partnership  property. 

Mr.  Justice  Story  delivered  the  opinion  of  the  Court. 

This  cause  comes  before  us  on  a  writ  of  error  to  the  District 
Court  of  the  district  of  Mississippi.  The  original  action  was 
debt,  brought  by  the  plaintiffs  in  error  (Rogers  <fe  Sons),  against 
Abel  H.  Buckholts,  upon  the  following  writing  obligatory, — 
"  Natchez,  Mississippi,  83288,03.  On  the  first  day  of  April  next, 
we  promise  to  pay  N.  Rogers  &  Sons,  or  order,  three  thousand 
two  hundred  and  eighty-eight  dollars  three  cents,  value  received, 
with  interest  from  date.  Witness  our  hands  and  seals,  this  first 
day  of  January,  1824.  Jno.  Richards,  [seal]  A.  H.  Buckholts, 
[seal.]"  Upon  such  an  instrument,  by  the  laws  of  Mississippi, 
one  of  the  parties  may  be  sued  alone ;  and  accordingly,  Rich- 
ards was  no  party  to  the  suit.  Upon  the  plea  of  payment,  issue 
was  joined,  and,  pending  the  proceedings,  Buckholts  died,  and 
his  administrators  were  made  parties ;  and  upon  the  trial,  a  ver- 
dict was  found  for  the  defendants  for  the  sum  of  eighteen  hun- 
dred and  twenty-six  dollars  and  seventy-four  cents,  being  the 
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balance  due  to  them  upon  certain  set-offs  set  up  at  the  trial.  A 
bill  of  exceptions  was  taken  at  the  trial  by  the  plaintiffs ;  and, 
judgment  having  passed  for  the  defendants,  the  present  writ  of 
error  has  been  brought  to  revise  that  judgment. 

By  the  bill  of  exceptions,  it  appears,  that  the  defendants  set 
up  as  a  set-off,  an  account  headed  "  Dr.  Messrs.  N.  Rogers  & 
Sons,  in  account  current  to  first  of  April,  1830,  with  John  Rich- 
ards &  Co.  Cr.,"  on  the  debit  side  of  which  account  were  the 
two  following  items,  which  constituted  the  grounds  of  the  objec- 
tions, which  have  been  made  at  the  argument; — ^^'To  cash, 
91450  46."  "  To  our  acceptance  of  your  draft,  payable  at  six 
months,  93000."  To  support  their  case,  the  defendants  offered 
the  testimony  of  one  Rowan ;  who  testified  to  a  conversation  had 
in  his  presence,  in  the  year  1830,  between  Buckholts  and  one  of 
the  plaintiffs,  relative  to  their  accounts  ;  that  the  accounts  then 
before  them  were  accounts  made  out  by  Rogers  &  Sons,  be- 
tween themselves  and  Richards  &  Buckholts,  and  John  Richards 
&  Co.,  and  John  Richards  &  Lambert  &  Brothers  in  account 
with  John  Richards  &  Co.,  Richards  &  Buckholts,  and  John 
Richards :  and  an  account  made  out  by  Buckholts  between 
Richards  &  Buckholts,  and  Rogers  &.  Sons.  In  the  conversa- 
tion relative  to  these  accounts,  Buckholts  asked  Rogers  if  the 
several  items  charged  in  his  account  had  not  been  received ;  and 
Rogers  admitted  that  they  had  been.  Among  other  items  so 
admitted,  were  the  above  items  of  fourteen  hundred  and  fifty 
dollars  forty-six  cents,  and  three  thousand  dollars.  In  the  con- 
versation about  the  item  of  fourteen  hundred  and  fifty  dollars 
forty-six  cents,  Rogers  admitted  that  that  sum  had  been  received 
by  Rogers  &  Sons,  from  Lambert  and  Brothers,  in  New  York, 
and  that  it  was  part  of  the  proceeds  of  seventy-four  bales  of 
cotton,  shipped  by  Richards  &  Buckholts  to  Lambert  &  Brothers. 
Very  little  was  said  about  the  item  of  three  thousand  dollars. 
Something  was  said  between  Buckholts  and  Rogers  about  the 
right  to  apply  moneys  to  the  payment  of  John  Richards's  private 
debts,  Buckholts  contending,  that  he  had  no  right  so  to  do,  and 
Rogers  that  he  had ;  but  which  particular  item  of  payment  the 
witness  did  not  understand.  TMs  was  all  the  evidence  of  pay- 
ment introduced  by  the  defendants  to  support  the  above  two 
items  of  fourteen  hundred  and  fifty  dollars  forty-six  cents,  and 
three  thousand  dollars.  The  witness  stated,  that  he  had  under- 
stood, that  John  Richards  had  once  ftuled,  before  he  went  into 
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partnership  with  Buckholts.  It  was  admitted  by  the  defendants, 
that  the  item  of  three  thousand  dollars  was  for  a  bill  of  ex- 
change, drawn  in  1825  on  Rogers  &  Sons  by  John  Richards 
alone. 

The  plaintiffs  then  introduced  a  letter  written  by  John  Rich- 
ards to  the  plaintiffs,  dated  at  Natchez,  June  6th,  1825  (which  is 
in  the  record),  containing  statements  relative  to  the  shipment  of 
seventy-eight  bales  of  cotton,  made  to  Lambert  &  Co.  and  to  cer- 
tain payments,  which,  the  letter  says,  *^  we  have  left  in  the  hands 
of  Messrs.  Lambert,  Brothers  &  Co.,  to  be  divided  among  you 
and  them.*^  It  then  enumerates  eight  thousand  five  hundred  and 
fifty  dollars,  "  intended  to  pay  my  own  debts,"  and  on  account  of 
Richards  &  Co.  three  thousand  dollars.  It  then  adds,  that  the 
sum  of  six  hundred  fmd  fifty-four  dollars  fifty-five  cents  had  been 
that  day  sent  to  New  Orleans  to  purchase  exchange  on  New 
York,  to  be  forwarded,  and  go  to  the  payment  of  John  Richards 
6l  Co.'s  debt  to  plaintiffs,  and  Messrs.  Lambert,  Brothers  &  Co. 

Upon  this  evidence,  the  plaintiffs  requested  the  Court  to  charge 
the  jury,  that  the  defendants  were  not  entitled,  upon  the  evi- 
dence before  them,  to  the  item  of  fourteen  hundred  and  fifty  dol- 
lars forty-six  cents,  as  an  offset  to  the  plaintiffs'  claim ;  and  also 
that  the  defendants  were  not  entitled,  upon  the  evidence  before 
the  jury,  to  the  item  of  the  three  thousand  dollars,  as  an  offset, 
which  charge  the  Court  refiised  to  give,  and  in  our  judgment, 
very  properly  refused  to  give,  as  it  involved  the  determination  of 
matters  of  fact,  properly  belonging  to  the  province  of  the  jury. 

The  defendants  then  requested  the  Court  to  charge  the  jury  as 
follows :  **  fHrst,  that  if  the  jury  believe  the  offset  of  fourteen 
hundred  and  fifty  dollars  was  the  proceeds  of  cotton  of  Richards 
&  Buckholts,  or  John  Richards  &  Co.,  shipped  on  their  joint  ac- 
counts, then  it  is  a  legal  offset  to  a  joint  debt,  and  cannot  be 
applied  to  an  individual  debt  of  John  Richards,  without  proof 
that  Buckholts  was  himself  consulted,  and  agreed  to  it.  Second, 
that  if  the  jury  believed  that  the  draft  of  three  thousand  dollars 
was  paid  by  Richards  &  Buckholts  or  John  Richards  &  Co.,  or 
out  of  the  effects  of  either  of  those  firms,  with  the  knowledge  of 
Rogers  &  Sons,  then  in  law  it  is  a  legal  offset  to  the  joint  debt  of 
the  said  Richards  &  Buckholts,  or  John  Richards  &  Co.,  and 
cannot  be  applied  to  the  private  debt  of  either  partner,  without 
the  consent  of  the  other  partner*  Third,  that  the  letter  of  John 
Richards,  read  in  this  case,  is  not  evidence  against  Buckholts^ 
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unless  the  jury  believe  that  Buckholts  knew  of  the  letter,  and 
sanctioned  its  contents."  The  Court  gave  the  charge  as  re- 
quested, and  the  present  bill  of  exceptions  has  brought  before 
us  for  consideration  the  propriety  of  each  of  these  instructions. 

The  first  instruction  raises  these  questions :  whether  the  funds 
of  a  partnership  can  be  rightfully  applied  by  one  partner  to  the 
discharge  of  his  own  separate  pre-existing  debt,  without  the  as- 
sent, express  or  implied,  of  the  other  partner ;  and  whether  it 
makes  any  difference,  in  such  a  case,  that  the  separate  creditor 
had  no  knowledge,  at  the  time  of  the  fact,  of  the  fund  being  part- 
nership property.  We  are  of  opinion  in  the  negative  on  both 
questions.  The  implied  authority  of  each  partner  to  dispose  of 
the  partnership  funds  strictly  and  rightfully  extends  only  to  the 
business  and  transactions  of  the  partnership  itself;  and  any  dis- 
position of  those  funds  by  any  partner  beyond  such  purposes,  is 
an  excess  of  his  authority  as  partner,  and  a  misappropriation  of 
those  funds  for  which  the  partner  is  responsible  to  the  partner- 
ship, though  in  the  case  of  bona  fide  purchasers,  without  notice, 
for  a  valuable  consideration,  the  partnership  may  be  bound  by 
such  acts.  Whatever  acts,  therefore,  are  done  by  any  partner, 
in  regard  to  partnership  property  or  contracts,  beyond  the  scope 
and  objects  of  the  partnership,  must,  in  general,  in  order  to  bind 
the  partnership,  be  derived  from  some  further  authority,  express 
or  implied,  conferred  upon,  such  partner,  beyond  that  resulting 
from  his  character  as  partner.  Such  is  the  general  principle ; 
and,  in  our  judgment,  it  is  founded  in  good  sense  and  reason. 
One  man  ought  not  to  be  permitted  to  dispose  of  the  property,  or 
to  bind  the  rights  of  another,  unless  the  latter  has  authorized  the 
act.  In  the  case  of  a  partner  paying  his  own  separate  debt  out 
of  the  partnership  funds,  it  is  manifest,  that  it  is  a  violation  of  his 
duty  and  of  the  right  of  his  partners,  unless  they  have  assented 
to  it.  The  act  is  an  illegal  conversion  of  the  funds ;  and  the 
separate  creditor  can  have  no  better  title  to  the  funds  than  the 
partner  himself  had. 

Does  it  make  any  difference,  that  the  separate  creditor  had 
no  knowledge  at  the  time,  that  there  was  a  misappropriation  of 
the  partnership  funds  ?  We  think  not.  If  he  had  such  know- 
ledge, undoubtedly  he  would  be  guilty  of  gross  fraud,  not  only 
in  morals,  but  in  law.  That  was  expressly  decided  in  Sheriff 
M.Wilks,  1  East.  R.  48:  and  indeed  seems  too  plain  upon 
principle  to  admit  of  any  serious  doubt.    But  we  do  not  think 
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that  such  knowledge  is  an  essential  ingredient  in  such  a  case. 
The  true  question  is,  whether  the  title  to  the  property  has  passed 
from  the  partnership  to  the  separate  creditor.    If  it  has  not, 
then  the  partnership  may  reassert  their  claim  to  it  in  the  hands 
of  such  creditor.    The  case  of  Ridley  vs,  Taylor,  13  East,  R. 
175,  has  been  supposed  to  inculcate  a  different  and  more  modified 
doctrine.    But  upon  a  close  examination  it  will  be  found  to 
have  turned  upon  its  own  peculiar  circumstances.    Lord  Ellen- 
borough,  in  that  case,  admitted  that  one  partner  could  not  pledge 
the  partnership  property  for  his  own  separate  debt ;  and  if  he 
could  not  do  such  an  act  of  a  limited  nature,  it  is  somewhat 
difficult  to  see  how  he  could  do  an  act  of  a  higher  nature,  and 
sell  the  property.    And  his  judgment  seems  to  have  been  greatly 
influenced  by  the  consideration,  that  the  creditor  in  that  case 
might  fairly  presume  that  the  partner  was  the  real  owner  of  the 
partnership  security ;  and  that  there  was  an  absence  of  all  the 
evidence  (which  existed,  and  might  have  been  produced)  to 
show  that  the  other  partner  did  not  know  and  had  not  authorized 
the  act.    If  it  had  appeared  from  any  evidence  that  the  act  was 
unknown  to,  or  unauthorized  by  the  other  partners,  it  is  very  far 
from  being  clear  that  the  case  could  have  been  decided  in  favor 
of  the  separate  creditor ;  for  his  lordship  seems  to  have  put  the 
case  upon  the  ground  that  either  actual  covin  in  the  creditor 
should  be  shovim,  or  that  there  should  be  pregnant  evidence  that 
the  act  was  unauthorized  by  the  other  partners.    The  case  of 
Green  vs.  Deacon,  2  Starkie's  Rep.  347,  before  Lord  Ellen- 
borough,  seems  to  have  proceeded  upon  the  ground  that  fraud 
or  knowledge  by  the  separate  creditor  was  not  a  necessary  in- 
gredient.    In  the  recent  case  Ex  parte  Goulding,  cited  in 
CoUyer  on  Partnership,  283,  284,  the  Vice-Chancellor  (Sir  John 
Leach)  seems  to  have  adopted  the  broad  ground  upon  which 
we  are  disposed  to  place  the  doctrine.    Upon  the  appeal,  hb 
decision  was  confirmed  by  Lord  Lyndhurst     Upon  that  occa- 
sion his  Lordship  said :  '*  No  principle  can  be  more  clear  than 
that  where  a  partner  and  a  creditor  enter  into  a  contract  on  a 
separate   account,  the  partner  cannot  pledge  the  partnership 
funds,  or  give  the  partnership  acceptances  in  discharge  of  this 
contract,  so  as  to  bind  the  firm."    There  was  no  pretence  in 
that  case,  of  any  fraud  on  the  part  of  the  separate  creditor :  and 
Lord  Lyndhurst  seems  to  have  put  his  judgment  upon  the 

ground,  that  unless  the  other  partner  assented  to  the  transaction 
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he  was  not  bound ;  and  that  it  was  the  duty  of  the  creditor  to 
ascertain  whether  there  was  such  assent  or  not 

The  same  question  has  been  discussed  in  the  American  courts 
on  various  occasions.  In  Dob  vs.  Halsey,  16  John.  Rep.  84,  it 
was  held  by  the  Court,  that  one  partner  could  not  apply  part- 
nership property  to  the  payment  of  his  own  separate  debt 
without  the  assent  of  the  other  partners.  On  that  occasion,  Mr. 
Chief  Justice  Spencer  stated  the  difierence  between  the  deci- 
sion in  New  York,  and  those  in  England,  to  be  merely  this : 
"  that  in  New  York  the  Court  required  the  separate  creditor,  who 
had  obtained  the  partnership  paper  for  the  private  debt  of  one 
of  the  partners,  to  show  the  assent  of  the  whole  firm  to  be 
bound ;  and  that  in  England  the  burden  of  proof  was  on  the 
other  partners  to  show  their  want  of  knowledge  or  dissent.** 
The  learned  judge  added :  **  I  can  perceive  no  substantial  dif- 
ference whether  the  note  of  a  firm  be  taken  for  a  private  debt 
of  one  of  the  partners  by  a  separate  creditor  of  a  partner, 
pledging  the  security  of  the  firm,  and  taking  the  property  of  the 
firm,  upon  a  purchase  of  one  of  the  partners,  to  pay  his  private 
debt.  In  both  cases,  the  act  is  equally  injurious  to  the  other 
partners.  It  is  taking  their  common  property  to  pay  a  private 
debt  of  one  of  the  partners.**  The  same  doctrine  has  been,  on 
various  occasions,  fully  recognised  in  the  Supreme  Court  of  the 
same  State.  And  we  need  do  no  more  than  refer  to  one  of  the 
latest,  the  case  of  Evemghim  vs.  Ensworth,  7  Wend.  Rep.  326. 
Indeed,  it  had  been  fully  considered  long  before,  in  Livingston 
vs.  Roosevelt,  4  John.  Rep.  251. 

It  is  true,  that  the  precise  point  now  before  us  does  not  appear 
to  have  received  any  direct  adjudication ;  for  in  all  the  cases 
above-mentioned  there  was  a  known  application  of  the  fimds  or 
securities  of  the  partnership  to  the  payment  of  the  separate 
debt.  But  we  think,  that  the  true  principle  to  be  extracted  from 
the  authorities  is,  that  one  partner  cannot  apply  the  partnership 
fimds  or  securities  to  the  discharge  of  his  own  private  debt 
without  their  consent ;  and  that  without  their  consent  their  title 
to  the  property  is  not  divested  in  favor  of  such  separate  creditor, 
whether  he  knew  it  to  be  partnership  property  or  not.  In  short, 
his  right  depends,  not  upon  his  knowledge  that  it  was  partnership 
property,  but  upon  the  fact  whether  the  other  partners  had  as- 
sented to  such  disposition  of  it  or  not. 

If  we  are  right  in  the  preceding  views,  they  completely 
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pose  of  the  second  instroction.  The  point  there  put  involves 
the  additional  ingredient,  that  the  separate  debt  and  draft  of 
Richards  for  the  three  thousand  dollars  was  with  the  knowledge 
of  the  plaintiffs  (Rogers  &  Sons)  paid  out  of  the  partnership 
funds ;  and  if  so,  then,  unless  that  payment  was  assented  to  by 
the  other  partner,  it  was  clearly  invalid,  and  not  binding  upon 
him.  It  is  true  that  the  draft  of  three  thousand  dollars  was 
drawn  on  Richards  alone  ;  and  therefore  it  cannot  be  presumed 
that  the  plaintiffs  had  knowledge  that  it  was  accepted  by  the 
partnership  or  paid  out  of  the  partnership  funds.  But  the 
question  was  left,  and  properly  left,  to  the  jury  to  say,  whether 
the  plaintiffs  had  such  knowledge ;  and  if  they  had,  unless  the 
other  partner  consented,  the  payment  would  be  a  fraud  upon 
the  partnership.  With  the  question,  whether  the  jury  have 
drawn  a  right  conclusion,  it  is  not  for  us  to  intermeddle.  It  was 
a  matter  fiedrly  before  them  upon  the  evidence  ;  and  the  decision 
upon  matters  of  fact  was  their  peculiar  province. 

The  third  instruction  admits  of  no  real  controversy.  The 
letter  purports  to  be  written  by  Richards  alone,  and  not  in  the  name 
of  the  firm,  or  by  the  orders  of  the  firm.  It  embraces  topics  belong- 
ing  to  his  own  private  afiairs,  as  well  as  those  of  the  firm.  Under 
such  circumstances,  not  being  written  in  the  name  of  the  firm,  it 
cannot  be  presumed  that  the  other  partner  had  knowledge  of  its 
contents  and  sanctioned  them,  unless  some  proof  to  that  effect 
was  offered  to  the  jury.  If  the  other  party  did  not  know  of 
the  letter,  or  sanction  its  contents,  it  is  plain  that  he  ought  not 
to  be  bound  by  them ;  and  such  was  the  instruction  given  to 
the  jury. 

Upon  the  whole,  our  opinion  is,  that  the  judgment  of  the 
Court  below  ought  to  be  affirmed,  with  six  per  cent,  interest, 
and  costs. 


This  decirion  does  not  at  all  affect  that  class  of  cases  in  which  the  bon& 
fide  bolder  of  the  negotiable  paper  of  a  partnership,  who  baa  acquired  it  for  a 
valuable  consideration  in  the  due  coarse  of  trade,  is  allowed  to  recover  the 
amount  from  the  firm,  although  the  instmment  itself  was  fraudulently  put  into 
circulation  by  a  sin^^e  partner.  This  rule  is  founded  upon  the  peculiar  prin- 
ciples and  policy  of  the  law  merchant,  which,  for  the  general  benefit  of  com- 
merce, overlooks  the  occasional  inconvenience  and  injustice  which  it  may 
inflict.  The  transactions  of  commerce  would  come  to  a  dead  pause  without 
the  drculalion  of  negotiaUe  paper,  and  it  therefore  foils  within  the  ordinary 
boainon  of  a  mercantile  partnership  to  draw,  accept,  and  endorse  billa  of  ex- 
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change.  In  the  absence  of  aU  known  lestrictiona  upon  his  authority,  one  pait- 
ner  is  the  general  agent  of  the  rest,  in  all  the  concerns  of  the  partnership. 
Hence,  nnless  there  is  some  circumstance  to  impeach  the  bona  fides  with  which 
the  holder  of  the  negotiable  paper  of  a  firm  has  received  it,  it  is  binding  upon 
all  the  partners,  whatever  may  have  been  its  origin.  Whether  the  circum- 
stance, that  the  paper  of  a  partnership  has  been  received  by  a  creditor  of  one 
partner  in  payment  of  his  separate  debt,  is  so  suspicious  as  to  throw  upon  him 
the  burden  of  proving  the  assent  of  the  other  partners,  is  a  question  upon  which 
the  English  and  American  courts  have  adopted  a  di^rent  rule,  as  is  stated  in 
the  opinion  of  Judge  Story,  and  recognised  in  other  American  cases.  See 
Gansevoort  vs.  Williams,  14  Wend.  143 ;  Stall  vs  Catekill  Bank,  18  Wend. 
466 ;  Bank  of  Tennessee  vs.  Saffiirans,  3  Hump.  697 ;  Cotton  vs  Evans,  1 
Dev.  &  Batt.  Equi.  284 ;  Weed  vs,  Richardson,  2  Dev.  &  Batt  638. 

The  general  principles  involved  in  this  case,  were  thus  stated  by  Judge 
Story,  in  Kelley  vs,  Greenleaf,  3  Story's  C.  C.  R.  d8.  "  If  one  partner  friof 
dulently  or  improperly,  without  the  consent  of  his  co-partners,  applies  the 
partnership  funds  to  his  own  private  purpose,  or  for  his  own  private  profit  or 
emolument,  or  invests  the  same  in  property  in  his  own  name,  and  for  his  own 
use,  the  other  partners  have  a  right,  if  they  can  distinctly  trace  the  investr 
ment,  and  elect  so  to  do,  to  follow  the  partnership  funds  into  the  new  invest- 
ment, and  treat  it  as  trust  property  held  by  that  partner  for  the  benefit  of  the 
firm,  and  as  liable  to  be  accounted  for  by  any  person  into  whose  possession  the 
same  may  come,  who  is  not  a  bon^  fide  purchaser  for  a  valuable  consideration, 
without  notice.  The  representatives  or  private  creditors  of  the  defrauding 
partner  can  stand  in  no  better  situation  than  he  does.*' 

In  the  case  of  M'Donald  vs.  Beach,  2  Black,  Rep.  266,  the  property  of  the 
partnership  has  been  transferred  by  one  partner 'in  payment  of  his  separate 
debt  It  was  held  by  the  Supreme  Court  of  Indiana  that  the  creditors  of  the 
partnership  could  not  impeach  the  transaction,  and  claim  the  proceeds  of  the 
property  in  the  hands  of  the  separate  creditor,  for  the  satis&ction  of  their 
debts,  without  first  showing  that  the  appropriation  had  been  fraudulently  made 
without  the  knowledge  or  assent  of  the  other  partner.  **  Where  no  covin 
appears,"  says  Judge  Holman,  **  one  partner  will  not  be  considered  aa  acting 
without  the  consent  of  the  other."  "  The  equitable  principle  that  the  separate 
debt  of  one  partner  should  not  be  paid  out  of  the  partnership  estate,  until  all 
the  debts  of  the  firm  are  discharged,  operates  not  only  upon  the  property  in  the 
possession  of  the  partnenhip,  but  embraces  all  that  has  been  fraudulently 
disposed  of;  but  will  not  extend  to  such  aa  has  been  previously  transferred  in 
good  fiiith." 
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The  Bank  of  Columbia  vs.  Pattebson'b  Administrator.* 

Liability  of  Corporations  apon  the  parol  contracts  of  authorized  agents. 

This  was  an  action  of  indebitatus  assumpsit,  brought  by  the 
defendant  in  error  against  the  president,  directors,  and  company 
of  the  Bank  of  Columbia,  in  their  corporate  capacity.  Patter- 
son had  built  a  banking  house  for  the  plaintiffs  in  error,  under 
an  agreement  with  a  committee  duly  authorized  by  the  directors 
of  the  bank.  The  committee  had  affixed  their  private  seals  to 
the  agreement,  but  it  was  for  the  exclusive  use  and  benefit  of 
the  bank.  The  question  arose  whether  the  corporation  was 
capable  of  contracting,  except  under  its  corporate  seal ;  and  if 
it  were  capable,  no  special  agreement  being  found  in  the  case, 
whether  the  facts  showed  an  express  or  implied  contract  on  the 
part  of  the  corporation.  Judge  Story,  delivering  the  opinion 
of  the  Court,  says  upon  these  points  as  follows : 

Anciently  it  seems  to  have  been  held,  that  corporations  could 
not  do  anything  without  deed.  13  H.  8, 12;  4  H.  7, 5;  7  H.  7,  9. 
Afterwards  the  rule  seems  to  have  been  relaxed,  and  corpora- 
tions were,  for  conveniency's  sake,  permitted  to  act  in  ordinary 
matters  without  deed ;  as  to  retain  a  servant,  cook,  or  butler. 
Plow.  91.  b.  2  Saund.  305.  And  gradually  this  relaxation 
widened  to  embrace  other  objects.  Bro.  Corp.  51.  2  Salk.  191. 
3  Lev.  107.  Moore,  512.  At  length  it  seems  to  have  been 
established,  that  though  they  could  not  contract  directly,  except 
under  their  corporate  seal,  yet  they  might,  by  mere  vote  or  other 
corporate  act,  not  under  their  corporate  seal,  appoint  an  agent, 
whose  acts  and  contracts  within  the  scope  of  his  authority,  would 
be  binding  on  the  corporation.  Rex  vs.  Bigg,  3  P.  Wms.  419. 
And  courts  of  equity  in  this  respect  seeming  to  follow  the  law, 

*  7  Cranch's  Rep.  S09,  3  Cond.  Rep.  501. 
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have  decreed  a  specific  performance  of  an  agreement  made  by 
a  major  part  of  the  corporation,  and  entered  in  the  corporation 
books,  although  not  under  the  corporate  seal.  1  Fonblanque's 
Equity,  305.  The  sole  ground,  upon  which  such  an  agreement 
can  be  enforced,  must  be  the  capacity  of  the  corporation  to 
make  an  unsealed  contract. 

As  it  is  conceded,  in  the  present  case,  that  the  committee  were 
fully  authorized  to  make  the  agreements,  there  could  then  be  no 
doubt  that  a  contract  made  by  them  in  the  name  of  the  corpo- 
ration, and  not  in  their  own  names,  would  have  been  binding  on 
the  corporation.  As,  however,  the  committee  did  not  so  con- 
tract, if  the  principles  of  law  on  this  subject  stopped  here,  there 
would  be  no  remedy  for  the  plaintif!)  except  against  the  com- 
mittee. 

The  technical  doctrine,  that  a  corporation  could  not  contract 
except  under  its  seal,  or,  in  other  words,  cannot  make  a  promise, 
if  it  ever  had  been  fully  settled,  must  have  been  productive  of 
great  mischiefs.  Indeed,  as  soon  as  the  doctrine  was  established 
that  its  regularly  appointed  agent  could  contract  in  their  name 
without  seal,  it  was  impossible  to  support  it ;  for  otherwise  the 
party  who  trusted  such  contract  would  be  without  remedy 
against  the  corporation.  Accordingly  it  would  seem  to  be  a 
sound  rule  of  law,  that  wherever  a  corporation  is  acting  within 
the  scope  of  the  legitimate  purposes  of  its  institution,  all  parol 
contracts  made  by  its  authorized  agents  are  express  promises  of 
the  corporation ;  and  all  duties  imposed  on  them  by  law,  and 
benefits  conferred  at  their  request,  raise  implied  promises,  for 
the  enforcement  of  which  an  action  may  well  lie.  And  it  seems 
to  the  Court  that  adjudged  cases  fully  support  this  position. 
Bank  of  England  vs.  M ofiatt,  3  Bro.  Ch.  Rep.  262.  Rex  vs. 
the  Bank  of  England,  Doug.  524,  and  note  ibidem.  Gray  vs. 
Portland  Bank,  3.  Mass.  Rep.  364.  Worcester  Turnpike  Cor- 
poration vs.  Willard,  5  Mass.  Rep.  80.  Gilmore  vs.  Pope,  6 
Mass.  Rep.  491.  Andover  and  Medford  Turnpike  Corporation 
vs.  Gould,  6  Mass.  Rep.  40. 

In  the  case  before  the  Court,  these  principles  assume  a  pecu- 
liar importance.  The  act  incorporating  the  Bank  of  Columbia, 
Act  of  Maryland,  1793,  ch.  30,  contains  no  express  provision 
authorizing  the  corporation  to  make  contracts.  And  it  follows, 
that  upon  principles  of  the  common  law  it  might  contract  under 
its  corporate  seal.    No  power  is  directly  given  to  issue  notes  not 
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under  seal;  The  corporation  is  made  capable  to  have,  purchase, 
receive,  enjoy,  and  retain  lands,  tenements,  hereditaments,  goods, 
chattels  and  effects,  of  what  kind,  nature,  or  quality  soever ;  and 
the  same  to  sell,  grant,  demise,  alien,  or  dispose  of;  and  the 
board  of  directors  is  authorized  to  determine  the  manner  of 
doing  business,  and  the  rules  and  forms  to  be  pursued ;  to  ap> 
point  and  pay  the  various  officers,  and  dispose  of  the  money  or 
credit  of  the  bank,  in  the  common  course  of  banking,  for  the 
interest  and  benefit  of  the  proprietors.  Unless,  therefore,  a  cor- 
poration not  expressly  authorized  may  make  a  promise,  it  might 
be  a  serious  question  how  far  the  bank  notes  of  this  bank  were 
legally  binding  upon  the  corporation,  and  how  far  a  depositor  in 
the  bank  could  possess  a  legal  remedy  for  his  property  confided 
to  the  good  faith  of  the  corporation.  In  respect  to  insurance 
companies  also,  it  would  be  a  difiicult  question  to  decide,  whether 
the  law  would  enable  a  party  to  recover  back  a  premium,  the 
consideration  of  which  had  totally  failed.  Public  policy,  there- 
fore, as  well  as  law,  in  the  judgment  of  this  Court,  fully  justifies 
the  doctrine  which  we  have  endeavored  to  establish.  Indeed, 
the  opposite  doctrine,  if  it  were  yielded  to,  is  so  purely  techni- 
cal, that  it  would  answer  no  salutary  purpose,  and  would  almost 
universally  contravene  the  public  convenience.  Where  author- 
ities do  not  irresistibly  require  an  acquiescence  in  such  techni- 
cal niceties,  the  Court  feel  no  disposition  to  extend  their  influ- 
ence. 

Let  us  now  consider  what  is  the  evidence  in  this  case,  from 
which  the  jury  might  legally  infer  an  express  or  an  implied 
promise  of  the  corporation.  The  contrEicts  were  for  the  exclu- 
sive use  and  benefit  of  the  corporation,  and  made  by  their  agents 
for  purposes  authorized  by  their  charter.  The  corporation  pro- 
ceed, on  the  faith  of  those  contracts,  to  pay  money  firom  time  to 
time  to  the  plaintifi^s  intestate.  Although,  then,  an  action  might 
have  lain  against  the  committee  personally  upon  their  express 
contract,  yet  as  the  whole  benefit  resulted  to  the  corporation,  it 
seems  to  this  Court,  that  from  this  evidence  the  jury  might  legally 
infer,  that  the  corporation  had  adopted  the  contracts  of  the  com- 
mittee, and  had  voted  to  pay  the  whole  sum  which  should  be- 
come due  under  the  contracts,  and  that  the  plaintifi^s  intestate 
had  accepted  their  engagement.  As  to  the  extra  work,  respect- 
ing which  there  was  no  specific  agreement,  the  evidence  was 
yet  more  strong  to  bind  the  corporation. 
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The  general  principle  of  this  decision  was  affinned  and  extended  in  the  case 
of  Fleckner  vs.  the  Bank  of  the  United  States,  8  Wheat  338,  6  Cond.  Rep. 
467.  "  The  first  objection,"  says  Mr.  Justice  Story,  delivering  the  opinion  of 
the  Court  in  that  case,  ^  urged  against  this  evidence  is,  that  the  corporadoo 
could  not  authorize  any  act  to  be  done  by  an  agent,  by  a  mere  vote  of  the 
directors,  but  only  by  an  appointment  under  its  corporate  seaL  And  the  ancient 
doctrine  of  the  common  law,  that  a  corporation  can  only  act  through  the  instru- 
mentality of  its  common  seal,  has  been  relied  upon  for  that  puipose.  What> 
ever  may  be  the  original  correctness  of  this  doctrine,  as  applied  to  cotpora- 
tions,  existing  by  the  common  law,  in  respect  even  to  which  it  has  been  cer* 
tainly  broken  in  upon  in  modem  times,  it  has  no  application  to  corporations 
created  by  statute,  whose  charters  contemplate  the  business  of  the  corporation  to  he 
transacted  exclusively  by  a  special  body  or  board  vf  directors.  And  the  acts  of 
such  a  body,  or  board,  evidenced  by  a  written  vote,  are  as  completely  huiding 
upon  the  corporation,  and  as  complete  authority  to  their  agents,  as  the  most 
solenm  acts  done  under  the  corporate  seal.  In  respect  to  banks,  from  the  veiy 
nature  of  their  operations  in  discounting  paper,  in  receiving  deposits,  in  passing 
checks,  and  other  ordinary  and  daily  contracts,  it  would  be  impracticable  to 
affix  the  corporate  seal,  as  a  confirmation  of  each  individual  act  And  if  a 
general  authority  for  such  purposes,  under  the  corporate  seal,  would  be  binding 
upon  the  corporation,  because  it  is  the  mode  prescribed  by  the  comnaon  law, 
must  not  the  like  authority,  exercised  by  agents  appointed  in  the  mode  pre- 
scribed by  the  charter,  and  to  whom  it  is  exclusively  given  by  the  charter,  be  of 
as  high  and  solemn  a  nature  to  bind  the  corporation  7  To  suppose  otherwise, 
is  to  suppose  that  the  common  law  is  superior  to  the  legislative  authority,  and 
that  the  legislature  cannot  dispense  with  forms  or  confer  authorities  which  the 
common  law  attaches  to  general  corporations.  Where  corporations  have  no 
specific  mode  of  acting  prescribed,  tibe  common  law  mode  of  acting  may  be 
properly  inferred ;  but  every  corporation  created  by  statute  may  act  as  the 
statute  prescribes,  and  the  common  law  cannot  control,  by  implication,  that 
which  the  legislature  has  expressly  sanctioned.  Indeed  this  very  point  has 
been  repeatedly  under  the  consideration  of  this  Court ;  and  in  the  case  of  the 
Bank  of  Columbia  vs.  Patterson,  and  the  Mechanics  Bank  of  Alexandria  vs. 
The  Bank  of  Columbia  (6  Wheat  Rep.  326,  4  Cond.  Rep.  666),  principles 
were  established  which  settle  the  point  that  corporations  may  be  bounid  by  con* 
tracts  not  authorized  or  executed  under  its  corporate  seal,  and  by  contracts 
made  in  the  ordinary  discharge  of  the  official  duties  of  its  agents  and  officen. 
We  have  no  doubt,  therefore,  upon  the  principles  of  the  common  law,  that  a 
vote  of  the  board  of  directors  of  the  Planters  Bank  was  as  full  authority  for 
any  act  of  this  nature,  to  bind  the  corporation,  as  if  it  had  passed  under  the 
common  seal." 

There  is  an  almost  unbroken  concurrence  of  American  authorities,  in  sup. 
port  of  the  general  doctrine  thus  delivered.  Among  other  cases,  the  student  is 
referred  to  the  American  Insurance  Company  vs.  Oakley,  9th  Paige,  496 ; 
Chestnut  Hill  Turnpike  vs.  Rutter,  4  Serj.  &>  Rawle,  16 ;  School  District  in 
Rumford  vs.  Wood,  13  Mass.  199;  Union  Bank  vs.  Ridgely,  1  liarr  d&  Gill, 
824  ;  The  Banks  vs.  Poitaux,  8  Rand  136. 

In  England,  there  has  been  less  relaxation  of  the  strict  roles  of  the  commfln 
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law.  Thus,  in  the  case  of  the  Mayor  &,  Ludlow  rs.  Charhon,  6  Mees  dt 
Welsh,  816,  it  was  decided  that  a  monicipal  corporation  was  not  bound  by  a 
contract  to  pay  money,  although  the  consideration  had  been  executed,  such  con- 
tract not  being  made  under  their  common  seal.  Baron  Rolfe,  in  delivering  the 
opinion  of  the  Court,  observes,  **  Before  dismissing  this  case,  we  feel  ourselves 
called  upon  to  say,  that  the  rule  of  law  requiring  contracts  entered  into  by  cor- 
porations to  be  generally  entered  into  mxler  seal,  and  not  by  pard,  appears  to 
us  to  be  one  by  no  means  merely  of  a  technical  nature,  or  which  it  would  be  at 
all  safe  to  relax,  except  in  peculiar  cases.  The  seal  is  required  as  evidencing 
the  concurrence  of  the  whole  body  corporate.  If  the  legislature,  in  erecting  a 
body  corporate,  invest  any  member  of  it,  either  expressly  or  impliedly,  with 
authority  to  bind  the  whole  body  by  his  mere  signature,  or  otherwise,  then 
undoubtedly  the  adding  a  seal  would  be  a  matter  purely  of  form  and  not  of 
substance.  Every  one  becoming  a  member  of  such  a  corporation  knows, 
that  he  b  liable  to  be  bound  in  his  corporate  character  by  such  an  act ;  and 
persons  dealing  with  the  corporation  know  that  by  such  an  act  the  body  will 
be  bound.  But  in  other  cases,  the  seal  is  the  only  authentic  evidence  of  what 
the  corporation  has  done  or  agreed  to  do.  The  resolution  of  a  meeting,  how- 
ever numerously  attended,  is,  after  all,  not  the  act  of  the  whole  body.  Bvery 
member  knows  that  he  is  bound  by  what  is  done  under  the  corporate  seal, 
and  by  nothing  else.  It  is  a  great  mistake  therefore  to  speak  of  the  necessity 
for  a  seal  as  a  relic  of  ignorant  times.  It  is  no  such  thing ;  either  a  seal  or 
some  substitute  for  it,  which  by  law  shall  be  taken  as  conclusively  evidencing 
the  sense  of  the  whole  body  corporate,  is  a  necessity  inherent  in  the  very 
nature  of  a  corporation ;  and  the  attempt  to  get  rid  of  the  old  doctrine  might 
be  productive  of  great  inconvenience.*'  S.  P.  Arnold  vs.  The  Mayor  &c.,  of 
Poole,  4  Mann  &,  Grang.  860 ;  Carter  vs.  The  Dean  and  Chapter  of  Ely,  7 
Sim.  211,  227. 


Bank  of  Augusta  t^^.  Earle.  Bank  of  the  United  States 
vs.  Primbose.  New  Orleans  and  Careolton  Railroad 
Company  vs.  Earle. 

A  Corporation  may  contract  by  its  agent,  without  the  jurisdiction  of  the  sove- 
reignty which  creates  it.* 

This  case  was  argued  at  great  length  and  with  pre-eminent 
ability,  by  the  most  distinguished  counsel.  Mr.  Justice  M'Kin- 
ley  dissented  from  the  opinion  of  the  Court.  His  opinion  has 
been  omitted,  particularly  as  the  Court,  in  the  recent  case  of 

*  13  PeterB,  519. 
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the  Tombigbee  Railroad  Company  vs,  Kneeland,  4  How.  Rep. 
16y  declare  that  the  point  is  no  longer  open  for  argument. 

Mr.  Chief  Justice  Tanet  delivered  the  opinion  of  the  Court 

These  three  cases  involve  the  same  principles,  and  have  been 
brought  before  us  by  writs  of  error  directed  to  the  Circuit  Court 
for  the  southern  district  of  Alabama.  The  two  first  have  been 
fully  argued  by  counsel ;  and  the  last  submitted  to  the  Court  upon 
the  arguments  offered  in  the  other  two.  There  are  some  shades 
of  difference  in  the  facts  as  stated  in  the  different  records,  but 
none  that  can  affect  the  decision.  We  proceed,  therefore,  to 
express  our  opinion  on  the  first  case  argued,  which  was  the 
Bank  of  Augusta  vs,  Joseph  B.  Earle.  The  judgment  in  this 
case  must  decide  the  others. 

The  questions  presented  to  the  Court  arise  upon  a  case  stated 
in  the  Circuit  Court  in  the  following  words : — 

^  The  defendant  defends  this  action  upon  the  following  facts 
that  are  admitted  by  the  plaintiffs :  that  plaintiffs  are  a  corpora- 
tion, incorporated  by  an  act  of  the  legislature  of  the  State  of 
Georgia,  and  have  power  usually  conferred  upon  banking  insti- 
tutions, such  as  to  purchase  bills  of  exchange,  &c.  That  the 
bill  sued  on  was  made  and  endorsed  for  the  purpose  of  being 
discounted  by  Thomas  M'Gran,  the  agent  of  said  bank,  who  had 
funds  of  the  plaintiffs  in  his  hands  for  the  purpose  of  purchasing 
bills,  which  funds  were  derived  from  bills  and  notes  discounted 
in  Georgia  by  said  plaintiffs,  and  payable  in  Mobile ;  and  the 
said  M'Gran,  agent  as  aforesaid,  did  so  discount  and  purchase 
the  said  bill  sued  on,  in  the  city  of  Mobile,  State  aforesaid,  for 
the  benefit  of  said  bank,  and  with  their  funds,  and  to  remit  said 
funds  to  the  said  plaintiffs. 

"  If  the  Court  shall  say  that  the  facts  constitute  a  defence  to 
this  action,  judgment  will  be  given  for  the  defendant,  otherwise 
for  plaintiffs,  for  the  amount  of  the  bill,  damages,  interest,  and 
costs,  either  party  to  have  the  right  of  appeal  or  writ  of  error 
to  the  Supreme  Court  upon  this  statement  of  facts,  ahd  the 
judgment  thereon.'* 

Upon  this  statement  of  facts  the  Court  gave  judgment  for  the 
defendant ;  being  of  opinion  that  a  bank  incorporated  by  the 
laws  of  Georgia,  with  a  power  among  other  things  to  purchase 
bills  of  exchange,  could  not  lawfully  exercise  that  power  in  the 
State  of  Alabama ;  and  that  the  contract  for  this  bill  was  there- 
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fore  void,  and  did  not  bind  the  parties  to  the  payment  of  the 
money. 

It  will  at  once  be  seen  that  the  questions  brought  here  for 
decision  are  of  a  very  grave  character,  and  they  have  received 
from  the  Court  an  attentive  examination.  A  multitude  of  cor- 
porations for  various  purposes  have  been  chartered  by  the 
several  States ;  a  large  portion  of  certain  branches  of  business 
has  been  transacted  by  incorporated  companies,  or  through  their 
agency ;  and  contracts  to  a  very  great  amount  have  undoubtedly 
been  made  by  different  corporations  out  of  the  jurisdiction  of 
the  particular  State  by  virhich  they  were  created.  In  deciding 
the  case  before  us,  we  in  effect  determine  whether  these  nu- 
merous contracts  are  valid,  or  not.  And  if,  as  has  been  argued 
at  the  bar,  a  corporation,  from  its  nature  and  character,  is  inca- 
pable of  making  such  contracts ;  or  if  they  are  inconsistent 
with  the  rights  and  sovereignty  of  the  States  in  which  they  are 
made,  they  cannot  be  enforced  in  the  courts  of  justice. 

Much  of  the  argument  has  turned  on  the  nature  and  extent 
of  the  powers  which  belong  to  the  artificial  being  called  a  cor- 
poration, and  the  rules  of  law  by  which  they  are  to  be  measured. 
On  the  part  of  the  plaintiff  in  error,  it  has  been  contended  that 
a  corporation  composed  of  citizens  of  other  States  are  entitled 
to  the  benefit  of  that  provision  in  the  Constitution  of  the  United 
States  which  declares  that  '*  The  citizens  of  each  State  shall  be 
entitled  to  all  privileges  and  immunities  of  citizens  in  the  several 
States ;"  that  the  Court  should  look  behind  the  act  of  incorpo- 
ration, and  see  who  are  the  members  of  it ;  and,  if  in  this  case 
it  should  appear  that  the  corporation  of  the  Bank  of  Augusta 
consists  altogether  of  citizens  of  the  State  of  Georgia,  that  such 
citizens  are  entitled  to  the  privileges  and  immunities  of  citizens 
in  the  State  of  Alabama :  and  as  the  citizens  of  Alabama  may 
unquestionably  purchase  bills  of  exchange  in  that  State,  it  is 
insisted  that  the  members  of  this  corporation  are  entitled  to  the 
same  privilege,  and  cannot  be  deprived  of  it  even  by  express 
provisions  in  the  Constitution  or  laws  of  the  State.  The  case 
of  the  Bank  of  the  United  States  vs.  Deveaux,  5  Cranch,  61,  is 
relied  on  to  support  this  position. 

It  is  true,  that  in  the  case  referred  to,  this  Court  decided  that 
in  a  question  of  jurisdiction  they  might  look  to  the  character  of 
the  persons  composing  a  corporation ;  and  if  it  appeared  that 
they  were  citizens  of  another  State,  and  the  fact  was  set  forth 
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by  proper  averments,  the  corporation  might  sue  in  its  corporate 
name  in  the  courts  of  the  United  States.  But  in  that  case  the 
Court  confined  its  decision,  in  express  terms,  to  a  question  of 
jurisdiction ;  to  a  right  to  sue ;  and  evidently  went  even  so  far 
with  some  hesitation.  We  fully  assent  to  the  propriety  of  that 
decision ;  and  it  has  ever  since  been  recognised  as  authority  in 
this  Court.  But  the  principle  has  never  been  extended  any 
further  than  it  was  carried  in  that  case ;  and  has  never  been 
supposed  to  extend  to  contracts  made  by  a  corporation ;  espe- 
cially in  another  sovereignty.  If  it  were  held  to  embrace 
contracts,  and  that  the  members  of  a  corporation  were  to  be 
regarded  as  individuals  carrying  on  business  in  their  corporate 
name,  and  therefore  entitled  to  the  privileges  of  citizens  in 
matters  of  contract,  it  is  very  clear  that  they  must  at  the  same 
time  take  upon  themselves  the  liabilities  of  citizens,  and  be  bound 
by  their  contracts  in  like  manner.  The  result  of  this  would  be 
to  make  a  corporation  a  mere  partnership  in  business,  in  which 
each  stockholder  would  be  liable  to  the  whole  extent  of  his 
property  for  the  debts  of  the  corporation;  and  he  might  be 
sued  for  them,  in  any  State  in  which  he  might  happen  to  be 
found.  The  clause  of  the  Constitution  referred  to  certainly  never 
intended  to  give  to  the  citizens  of  each  State  the  privileges  of 
citizens  in  the  several  States,  and  at  the  same  time  to  exempt 
them  from  the  liabilities  which  the  exercise  of  such  privileges 
would  bring  upon  individuals  who  were  citizens  of  the  State. 
This  would  be  to  give  the  citizens  of  other  States  far  higher  and 
greater  privileges  than  are  enjoyed  by  the  citizens  of  the  State  itsel£ 
Besides,  it  would  deprive  every  State  of  all  control  over  the  extent 
of  corporate  franchises  proper  to  be  granted  in  the  State ;  and 
corporations  would  be  chartered  in  one,  to  carry  on  their  opera- 
tions in  another.  It  is  impossible  upon  any  sound  principle  to 
give  such  a  construction  to  the  article  in  question.  Whenever 
a  corporation  makes  a  contract,  it  is  the  contract  of  the  legal 
entity  ;  of  the  artificial  being  created  by  the  charter ;  and  not 
the  contract  of  the  individual  members.  The  only  rights  it 
can  claim  are  the  rights  which  are  given  to  it  in  that  character, 
and  not  the  rights  which  belong  to  its  members  as  citizens  of  a 
State :  and  we  now  proceed  to  inquire  what  rights  the  plaintiffs 
in  error,  a  corporation  created  by  Georgia,  could  lawfully  exer- 
cise in  another  State ;  and  whether  the  purchase  of  the  bill  of 
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exchange  on  which  this  suit  is  brought  was  a  valid  contract,  and 
obligatory  on  the  parties. 

The  nature  and  character  of  a  corporation  created  by  a  sta- 
tute, and  the  extent  of  the  powers  which  it  may  lawfully  exer- 
cise, have,  upon  several  occasions,  been  under  consideration  in 
this  Court. 

In  the  case  of  Head  and  Amory  vs.  The  Providence  Insurance 
Company,  2  Cranch,  127,  Chief  Justice  Marshall,  in  delivering 
the  opinion  of  the  Court,  said  :  "  Without  ascribing  to  this  body, 
which  in  its  corporate  capacity  is  the  mere  creature  of  the  act 
to  which  it  owes  its  existence,  all  the  qualities  and  disabilities 
annexed  by  the  common  law  to  ancient  institutions  of  this  sort, 
it  may  correctly  be  said  to  be  precisely  what  the  incorporating 
act  has  made  it ;  to  derive  all  its  powers  from  that  act,  and  to 
be  capable  of  exerting  its  faculties  only  in  the  manner  which 
that  act  authorizes. 

"  To  this  source  of  its  being,  then,  we  must  recur  to  ascertain 
its  powers ;  and  to  determine  whether  it  can  complete  a  con- 
tract by  such  communications  as  are  in  this  record." 

In  the  case  of  Dartmouth  College  vs.  Woodward,  4  Wheat. 
636,  the  same  principle  was  again  decided  by  the  Court.  '^  A 
corporation,'*  said  the  Court,  *'is  an  artificial  being,  invisible, 
intangible,  and  existing  only  in  contemplation  of  law.  Being  a 
mere  creature  of  the  law,  it  possesses  only  those  properties  which 
the  charter  of  its  creation  confers  upon  it.  either  expressly,  or  as 
incidental  to  its  very  existence." 

And  in  the  case  of  the  Bank  of  the  United  States  vs.  Dand- 
ridge,  12  Wheat.  64,  where  the  questions  in  relation  to  the 
powers  of  corporations  and  their  mode  of  action  were  very 
carefully  considered ;  the  Court  said :  *'  But  whatever  may  be 
the  implied  powers  of  aggregate  corporations  by  the  common 
law,  and  the  modes  by  which  those  powers  are  to  be  carried 
into  operation;  corporations  created  by  statute,  must  depend 
both  for  their  powers  and  the  mode  of  exercising  them,  upon  the 
true  construction  of  the  statute  itself." 

It  cannot  be  necessary  to  add  to  these  authorities.  And  it 
may  be  safely  assumed  that  a  corporation  can  make  no  contracts, 
and  do  no  acts  either  within  or  without  the  State  which  creates 
it,  except  such  as  are  authorized  by  its  charter ;  and  those  acts 
must  also  be  done  by  such  oi&cers  or  agents,  and  in  such  man- 
ner as  the  charter  authorizes.    And  if  the  law  creating  a  corpo- 
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ration,  does  not,  by  the  true  construction  of  the  words  used  in 
the  charter,  give  it  the  right  to  exercise  its  powers  beyond  the 
limits  of  the  State,  all  contracts  made  by  it  in  other  States  would 
be  void. 

The  charter  of  the  Bank  of  Augusta  authorizes  it,  in  general 
terms,  to  deal  in  bills  of  exchange  ;  and,  consequently,  gives  it 
the  power  to  purchase  foreign  bills  as  well  as  inland  ;  in  other 
words,  to  purchase  bills  payable  in  another  State.  The  power 
thus  given,  clothed  the  corporation  with  the  right  to  make  con- 
tracts out  of  the  State,  in  so  far  as  Georgia  could  confer  iU  For 
whenever  it  purchased  a  foreign  bill,  and  forwarded  it  to  an 
agent  to  present  for  acceptance,  if  it  was  honored  by  the  drawee, 
the  contract  of  acceptance  was  necessarily  made  in  another 
State ;  and  the  general  power  to  purchase  bills  without  any 
restriction  as  to  place,  by  its  fair  and  natural  import,  authorized 
the  bank  to  make  such  purchases,  wherever  it  was  found  most 
convenient  and  profitable  to  the  institution  ;  and  also  to  employ 
suitable  agents  for  that  purpose.  The  purchase  of  the  bill  in 
question  was,  therefore,  the  exercise  of  one  of  the  powers  which 
the  bank  possessed  under  its  charter ;  and  was  sanctioned  by 
the  law  of  Georgia  creating  the  corporation,  so  far  as  that  State 
could  authorize  a  corporation  to  exercise  its  powers  beyond  the 
limits  of  its  own  jurisdiction. 

But  it  has  been  urged  in  the  argument,  that  notwithstanding 
the  powers  thus  conferred  by  the  terms  of  the  charter,  a  corpo- 
ration, from  the  very  nature  of  its  being,  can  have  no  authority 
to  contract  out  of  the  limits  of  the  State ;  that  the  laws  of  a 
State  can  have  no  extra-territorial  operation  ;  and  that  as  a  cor- 
poration is  the  mere  creature  of  a  law  of  the  State,  it  can  have 
no  existence  beyond  the  limits  in  which  that  law  operates ;  and 
that  it  must  necessarily  be  incapable  of  making  a  contract  in 
another  place. 

It  is  very  true  that  a  corporation  can  have  no  legal  existence 
out  of  the  boundaries  of  the  sovereignty  by  which  it  is  created. 
It  exists  only  in  contemplation  of  law,  and  by  force  of  the  law ; 
and  where  that  law  ceases  to  operate,  and  is  no  longer  obliga- 
tory, the  corporation  can  have  no  existence.  It  must  dwell  in 
the  place  of  its  creation,  and  cannot  migrate  to  another  sove^ 
reignty.  But  although  it  must  live  and  have  its  being  in  that 
State  only,  yet  it  does  not  by  any  means  follow  that  its  existence 
there  will  not  be  recognised  in  other  places ;  and  its  residence 
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in  one  State  creates  no  insuperable  objection  to  its  power  of  con* 
tracting  in  another.  It  is  indeed  a  mere  artificial  being,  invisi- 
ble and  intangible ;  yet  it  is  ai  person,  for  certain  purposes  in 
contemplation  of  law,  and  has  been  recognised  as  such  by  the 
decisions  of  this  Court.  It  was  so  held  in  the  case  of  the  United 
States  vs.  Amedy,  11  Wheat.  412,  and  in  Beaston  vs.  The 
Fanners  Bank  of  Delaware,  12  Peters,  135.  Now,  natural  per- 
sons, through  the  intervention  of  agents,  are  continually  making 
contracts  in  countries  in  which  they  do  not  reside,  and  where 
they  are  not  personally  present  when  the  contract  is  made ;  and 
nobody  has  ever  doubted  the  validity  of  these  agreements.  And 
what  greater  objection  can  there  be  to  the  capacity  of  an  arti- 
ficial person,  by  its  agents,  to  make  a  contract  within  the  scope 
of  its  limited  powers,  in  a  sovereignty  in  which  it  does  not  re- 
side ;  provided  such  contracts  are  permitted  to  be  made  by  them 
by  the  laws  of  the  place  7 

The  corporation  must  no  doubt  show,  that  the  law  of  its  crea- 
tion gave  it  authority  to  make  such  contracts  through  such  agents. 
Yet,  as  is  the  case  of  a  natural  person,  it  is  not  necessary  that  it 
should  actually  exist  in  the  sovereignty  in  which  the  contract  is 
made.  It  is  sufficient  that  its  existence  as  an  artificial  person,  in 
the  State  of  its  creation,  is  acknowledged  and  recognised  by  the 
law  of  the  nation  where  the  dealing  takes  place ;  and  that  it  is 
permitted  by  the  laws  of  that  place  to  exercise  there  the  powers 
with  which  it  is  endowed. 

Every  power,  however,  of  the  description  of  which  we  are 
speaking,  which  a  corporation  exercises  in  another  State,  depends 
for  its  validity  upon  the  laws  of  the  sovereignty  in  which  it  is 
exercised ;  and  a  corporation  can  make  no  valid  contract  without 
their  sanction,  express  or  implied.  And  this  brings  us  to  the 
question  which  has  been  so  elaborately  discussed,  whether,  by 
the  comity  of  nations  and  between  these  States,  the  corporations 
of  one  State  are  permitted  to  make  contracts  in  another.  It  is 
needless  to  enumerate  here  the  instances  in  which,  by  the  general 
practice  of  civilized  countries,  the  laws  of  the  one  will,  by  the 
comity  of  nations,  be  recognised  and  executed  in  another,  where 
the  rights  of  individuals  are  concerned.  The  cases  of  contracts 
made  in  a  foreign  country  are  familiar  examples,  and  courts  of 
justice  have  always  expounded  and  executed  them,  according  to 
the  laws  of  the  place  in  which  they  were  made ;  provided  that 
law  was  not  repugnant  to  the  laws  or  policy  of  their  own  coun- 
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try.  The  comity  thus  extended  to  other  nations  is  no  impeach- 
ment of  sovereignty.  It  is  the  voluntary  act  of  the  nation  by 
which  it  is  offered,  and  is  inadmissible  when  contrary  to  its 
policy  or  prejudicial  to  its  interests.  But  it  contributes  so  largely 
to  promote  justice  between  individuals,  and  to  produce  a  friendly 
intercourse  between  the  sovereignties  to  which  they  belong,  that 
courts  of  justice  have  continually  acted  upon  it,  as  a  part  of  the 
voluntary  law  of  nations.  It  is  truly  said,  in  Story's  Conflict  of 
Laws,  37,  that  **  In  the  silence  of  any  positive  rule,  affirming,  or 
denying,  or  restraining  the  operation  of  foreign  laws,  courts  of 
justice  presume  the  tacit  adoption  of  them  by  their  own  govern- 
ment, unless  they  are  repugnant  to  its  policy,  or  prejudicial  to  its 
interests.  It  is  not  the  comity  of  the  courts,  but  the  comity  of 
the  nation  which  is  administered,  and  ascertained  in  the  same 
way,  and  guided  by  the  same  reasoning  by  which  all  other  prin- 
ciples of  municipal  law  are  ascertained  and  guided." 

Adopting,  as  we  do,  the  principle  here  stated,  we  proceed  to 
inquire  whether,  by  the  comity  of  nations,  foreign  corporations 
are  permitted  to  make  contracts  within  their  jurisdiction ;  and 
we  can  perceive  no  sufficient  reason  for  excluding  them,  when 
they  are  not  contrary  to  the  known  policy  of  the  State,  or  inju- 
rious to  its  interests.  It  is  nothing  more  than  the  admission  of 
the  existence  of  an  artificial  person  created  by  the  law  of  another 
State,  and  clothed  with  the  power  of  making  certain  contracts. 
It  is  but  the  usual  comity  of  recognising  the  law  of  another  State. 
In  England,  from  which  we  have  received  our  general  principles 
of  jurisprudence,  no  doubt  appears  to  have  been  entertained  of 
the  right  of  a  foreign  corporation  to  sue  in  its  courts ;  since  the 
case  of  Henriquez  vs.  The  Dutch  West  India  Company,  decided  in 
1729,  2  L.  Raymond,  1532.  And  it  is  a  matter  of  history,  which 
this  Court  are  bound  to  notice,  that  corporations,  created  in  this 
country,  have  been  in  the  open  practice  for  many  years  past  of 
making  contracts  in  England  of  various  kinds,  and  to  very  large 
amounts,  and  we  have  never  seen  a  doubt  suggested  there  of  the 
validity  of  these  contracts,  by  any  court  or  any  jurist.  It  is  impos- 
sible to  imagine  that  any  comt  in  the  United  States  would  refuse 
to  execute  a  contract,  by  which  an  American  corporation  had 
borrowed  money  in  England ;  yet  if  the  contracts  of  corpora- 
tions made  out  of  the  State  by  which  they  were  created  are  void, 
even  contracts  of  that  description  could  not  be  enforced. 

It  hasy  however,  been  supposed  that  the  rules  of  comity  be- 
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tween  foreign  nations  do  not  apply  to  the  States  of  this  Union ; 
that  they  extend  to  one  another  no  other  rights  than  those  which 
are  given  by  the  Constitution  of  the  United  States ;  and  that  the 
coorts  of  the  general  government  are  not  at  liberty  to  presume, 
in  the  absence  of  all  legislation  on  the  subject,  that  a  State  has 
adopted  the  comity  of  nations  towards  the  other  States,  as  a  part 
of  its  jurisprudence,  or  that  it  acknowledges  any  rights  but  those 
which  are  secured  by  the  Constitution  of  the  United  States.    The 
Court  think  otherwise.    The  intimate  union  of  these  States,  as 
members  of  the  same  great  political  family ;  the  deep  and  vital 
interests  which  bind  them  so  closely  together ;  should  lead  us,  in 
the  absence  of  proof  to  the  contrary,  to  presume  a  greater  degree 
of  comity,  and  friendship,  and  kindness  towards  one  another, 
than  we  should  be  authorized  to  presume  between  foreign  nations. 
And  when  (as  without  doubt  must  occasionally  happen)  the  in- 
terest or  policy  of  any  State  requires  it  to  restrict  the  rule,  it  has 
but  to  declare  its  will,  and  the  legal  presumption  is  at  once  at  an 
end.    But  until  this  is  done,  upon  what  grounds  could  thisCouit 
refiise  to  administer  the  law  of  international  comity  between 
these  States  ?    They  are  sovereign  States ;  and  the  history  of  the 
past,  and  the  events  which  are  daily  occurring,  furnish  the  strong- 
est evidence  that  they  have  adopted  towards  each  other  the  laws 
of  comity  in  their  fullest  extent.    Money  is  frequently  borrowed 
in  one  State  by  a  corporation  created  in  another.    The  numerous 
banks  established  by  different  States  are  in  the  constant  habit  of 
contracting  and  dealing  with  one  another.    Agencies  for  corpora- 
tions engaged  in  the  business  of  insurance  and  of  banking  have  been 
established  in  other  States,  and  suffered  to  make  contracts  without 
any  objection  on  the  part  of  the  State  authorities.    These  usages  of 
commerce  and  trade  have  been  so  general  and  public,  and  have 
been  practised  for  so  long  a  period  of  time,  and  so  generally  acqui- 
esced in  by  the  States,  that  the  Court  cannot  overlook  them 
when  a  question  like  the  one  before  us  is  under  consideration. 
The  silence  of  the  State  authorities,  while  these  events  are 
passing  before  them,  shows  their  assent  to  the  ordinary  laws  of 
comity  which  permit  a  corporation  to  make  contracts  in  another 
State.    But  we  are  not  lefl  to  infer  it  merely  from  the  general 
usages  of  trade,  and  the  silent  acquiescence  of  the  States.    It 
appears  from  the  cases  cited  in  the  argument,  which  it  is  unne- 
cessary to  recapitulate  in  this  opinicm;  that  it  has  been  decided 
in  many  of  the  State  courts,  we  believe  in  all  of  them  where  the 
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question  has  arisen,  that  a  corporation  of  one- State  may  sue  in 
the  courts  of  another.  If  it  may  sue,  why  may  it  not  make  a 
contract  ?  The  right  to  sue  is  one  of  the  powers  which  it  de- 
rives from  its  charter.  If  the  courts  of  another  country  take 
notice  of  its  existence  as  a  corporation,  so  far  as  to  allow  it  to 
maintain  a  suit,  and  permit  it  to  exercise  that  power ;  why  should 
not  its  existence  be  recognised  for  other  purposes,  and  the  corpo- 
ration permitted  to  exercise  another  power  which  is  given  to  it 
by  the  same  law  and  the  same  sovereignty — ^wherethe  last  men- 
tioned power  does  not  come  in  conflict  with  the  interest  or  policy 
of  the  State  ?  There  is  cei-tainly  nothing  in  the  nature  and  cha- 
racter  of  a  corporation  which  could  justly  lead  to  such  a  distinc- 
tion; and  which  should  extend  to  it  the  comity  of  suit,  and 
refuse  to  it  the  comity  of  contract.  If  it  is  allowed  to  sue,  it 
would  of  course  be  permitted  to  compromise,  if  it  thought 
proper,  with  its  debtor ;  to  give  him  time ;  to  accept  something 
else  in  satisfaction ;  to  give  him  a  release ;  and  to  employ  an 
attorney  for  itself  to  conduct  its  suit.  These  are  all  matters  of 
contract,  and  yet  are  so  intimately  connected  with  the  right  to 
sue,  that  the  latter  could  not  be  efiectually  exercised  if  the  former 
were  denied. 

We  turn  in  the  next  place  to  the  legislation  of  the  States. 

So  far  as  any  of  them  have  acted  on  this  subject,  it  is  evident 
that  they  have  regarded  the  comity  of  contract,  as  well  as  the 
comity  of  suit,  to  be  a  part  of  the  law  of  the  State,  unless  re- 
stricted by  statute.  Thus  a  law  was  passed  by  the  State  of  Penn- 
sylvania, March  10,  1810,  which  prohibited  foreigners  and 
foreign  corporations  from  making  contracts  of  insurance  against 
fire,  and  other  losses  mentioned  in  the  law.  In  New  York,  also, 
a  law  was  passed,  March  18,  1814,  which  prohibited  for^gners 
and  foreign  corporations  from  making  in  that  State  insurances 
against  fire ;  and  by  cuoother  law,  passed  April  21,  1818,  corpo- 
rations chartered  by  other  States  are  prohibited  from  keeping 
any  ofiice  of  deposit  for  the  purpose  of  discounting  promissory 
notes,  or  carrying  on  any  kind  of  business  which  incorporated 
banks  are  authorized  by  law  to  carry  on.  The  prohibition  of 
certain  specified  contracts  by  corporations  in  these  laws,  is  by 
necessary  implication  an  admission  that  other  contracts  may  be 
made  by  foreign  corporations  in  Pennsylvania  and  New  York ; 
and  that  no  legislative  permission  is  necessary  to  give  them 
validity.    And  the   language  of  these  prohibitory  acts  most 
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clearly  indicates  that  the  contracts  forbidden  by  them  might  law- 
fully have  been  made  before  these  laws  were  passed. 

Maryland  has  gone  still  further  in  recognising  this  right.  By 
a  law  passed  in  1834,  that  State  has  prescribed  the  manner  in 
which  corporations  not  chartered  by  the  State,  ^  which  shall 
transact  or  shall  have  transacted  business"  in  the  State,  may  be 
sued  in  its  Courts  upon  contracts  made  in  the  State.  The  law 
assumes  in  the  clearest  manner,  that  such  c(»itracts  were  valid, 
and  provides  a  remedy  by  which  to  enforce  them. 

In  the  legislation  of  Congress,  also,  where  the  States  and  the 
people  of  the  several  States  are  all  represented,  we  shall  find 
proof  of  the  general  understanding  in  the  United  States,  that  by 
the  law  of  comity  among  the  States,  the  corporations  chartered 
by  one  were  permitted  to  make  contracts  in  the  others.    By  the 
act  of  Congress  of  June  23,  1836  (4  Story's  Laws,  2445),  regu- 
lating the  deposits  of  public  money,  the  Secretary  of  the  Trea- 
sury was  authorized  to  make  arrangements  with  some  bank  or 
banks,  to  establish  an  agency  in  the  States  and  Territories  where 
there  was  no  bank,  or  none  that  could  be  employed  as  a  public 
depository,  to  receive  and  disburse  the  public  money  which 
might  be  directed  to  be  there  deposited.    Now,  if  the  proposi- 
tion be  true  that  a  corporation  created  by  one  State  cannot  make 
a  valid  contract  in  another,  the  contracts  made  through  this 
agency  in  behalf  of  the  bank,  out  of  the  State  where  the  bank 
itself  was  chartered,  would  all  be  void,  both  as  respected  the 
contracts  with  the  government  and  the  individuals  who  dealt 
with  it.     How  could  such  an  agency,  upon  the  principles  now 
contended  for,  have  performed  any  of  the  duties  for  which  it 
was  established  ? 

But  it  cannot  be  necessary  to  pursue  the  argument  further. 
We  think  it  is  well  settled,  that  by  the  law  of  comity  among  na- 
tions, a  corporation  created  by  one  sovereignty  is  permitted  to 
make  contracts  in  another,  and  to  sue  in  its  Courts ;  and  that  the 
same  law  of  comity  prevails  among  the  several  sovereignties  of 
this  Union.  The  public  and  well  known,  and  long  continued 
usages  of  trade ;  the  general  acquiescence  of  the  States ;  the 
particular  legislation  of  some  of  them,  as  well  as  the  legislation 
of  Congress ;  all  concur  in  proving  the  truth  of  this  proposition. 
But  we  have  already  said  that  this  comity  is  presumed  from 
the  silent  acquiescence  of  the  State.  Whenever  a  State  suffi- 
ciently indicates  that  contracts  which  derive  their  validity  from 
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its  comity  are  repugnant  to  its  policy,  or  are  considered  as  inju- 
rious to  its  interests ;  the  presumption  in  favor  of  its  adopti<m 
can  no  longer  be  made.  And  it  remains  to  inquire,  whether  there 
is  anything  in  the  constitution  or  laws  of  Alabama,  from  which 
this  Court  would  be  justified  in  concluding  that  the  purchase  of 
the  bill  in  question  was  contrary  to  its  policy. 

The  constitution  of  Alabama  contains  the  following  provisicHis 
in  relation  to  banks. 

^  One  State  bank  may  be  established,  with  such  number  of 
branches  as  the  General  Assembly  may  from  time  to  time  deem 
expedient,  provided  that  no  branch  bank  shall  be  established, 
nor  bank  charter  renewed,  under  the  authority  of  this  State, 
without  the  concurrence  of  two*thirds  of  both  houses  of  the 
General  Assembly ;  and  provided  also  that  not  more  than  one 
bank  or  branch  bank  shall  be  established,  nor  bank  charter 
renewed,  but  in  conformity  to  the  following  rules: 

^  1.  At  least  two-fifths  of  the  capital  stock  shall  be  reserved 
for  the  State. 

^  2.  A  proportion  of  power,  in  the  direction  of  the  bank,  shall 
be  reserved  to  the  State,  equal  at  least  to  its  proportion  of  stock 
therein. 

^^3.  The  State  and  individual  stockholders  shall  be  liable 
respectively  for  the  debts  of  the  bank,  in  proportion  to  their 
stock  holden  therein. 

*'4.  The  remedy  for  collecting  debts  shall  be  reciprocal,  for 
and  against  the  bank. 

^  5.  No  bank  shall  commence  operations  until  half  of  the 
capital  stock  subscribed  for  be  actually  paid  in  gold  and  silver; 
which  amount  shall,  in  no  case,  be  less  than  one  hundred  thou- 
sand dollars." 

Now  from  these  provisions  in  the  constitution,  it  is  evidently 
the  poUcy  of  Alabama  to  restrict  the  power  of  the  legislature 
in  relation  to  bank  charters,  and  to  secure  to  the  State  a  large 
portion  of  the  profits  of  banking,  in  order  to  provide  a  public 
revenue ;  and  also  to  make  safe  the  debts  which  should  be 
contracted  by  the  banks.  The  meaning,  too,  in  which  that  State 
used  the  word  bank,  in  her  constitution,  is  sufliciently  plain  firom 
its  subsequent  legislation.  All  of  the  banks  chartered  by  it  are 
authorized  to  receive  deposits  of  money,  to  discount  notes,  to 
purchase  bills  of  exchange,  and  to  issue  their  own  notes  paya- 
ble on  demand  to  bearer.    These  are  the  usual  powers  con- 
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ferred  on  the  banking  corporations  in  the  different  States  of  the 
Union ;  and  when  we  are  dealing  with  the  business  of  banking 
in'  Alabama,  we  must  undoubt^Iy  attach  to  it  the  meaning  in 
which  it  is  used  in  the  conXtution  and  laws  of  the  State. 
Upon  so  much  of  the  poUcy  of  Alabama,  therefore,  in  relation 
to  banks,  as  is  disclosed  by  its  constitution,  and  upon  the  mean- 
ing which  that  State  attaches  to  the  word  bank,  we  can  have 
no  reasonable  doubt.  But  before  this  Court  can  undertake  to 
say  that  the  discount  of  the  bill  in  question  was  Ulegal,  many 
other  inquiries  must  be  made,  and  many  other  difficulties  must 
be  solved.  Was  it  the  policy  of  Alabama  to  exclude  all  compe- 
tition with  its  own  banks  by  the  corporations  of  other  States  7 
Did  the  State  intend,  by  these  provisions  in  its  constitution, 
and  these  charters  to  its  banks,  to  inhibit  the  circulation  of  the 
notes  of  other  banks,  the  discount  of  notes,  the  loan  of  money, 
and  the  purchase  of  bills  of  exchange  ?  Or  did  it  design  to  go 
still  further,  and  forbid  the  banking  corporations  of  other  States 
from  making  a  contract  of  any  kind  within  its  territory  ?  Did 
it  mean  to  prohibit  its  own  banks  from  keeping  mutual  accounts 
with  the  banks  of  other  States,  and  from  entering  into  any 
contract  with  them,  express  or  implied  7  Or  did  she  mean  to 
give  to  her  banks  the  power  of  contracting  within  the  limits  of 
the  State  with  foreign  corporations,  and  deny  it  to  individual 
citizens?  She  may  believe  it  to  be  the  interest  of  her  citizens 
to  permit  the  competition  of  other  banks  in  the  circulation  of 
notes,  in  the  purchase  and  sale  of  bills  of  exchange,  and  in  the 
loan  of  money.  Or  she  may  think  it  to  be  her  interest  to  pre- 
vent the  circulation  of  the  notes  of  other  banks ;  and  to  prohibit 
them  from  sending  money  there  to  be  employed  in  the  purchase 
of  exchange,  or  making  contracts  of  any  other  description. 

The  State  has  not  made  known  its  policy  upon  any  of  these 
pcrints.  And  how  can  this  Court,  with  no  other  lights  before  it, 
undertake  to  mark  out  by  a  definite  and  distinct  line  the  policy 
which  Alabama  has  adopted  in  relation  to  this  complex  and 
intricate  question  of  political  economy?  It  is  true  that  the 
State  is  the  principal  stockholder  in  her  own  banks.  She  has 
created  seven ;  and  in  five  of  them  the  State  owns  the  whole 
stock ;  and  in  the  others  two-fifths.  This  proves  that  the  State 
is  deeply  interested  in  the  successful  operation  of  her  banks, 
and  it  may  be  her  policy  to  shut  out  all  interference  with  them. 
In  another  view  of  the  subject,  however,  she  may  believe  it  to 
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be  her  policy  to  extend  the  utmost  liberality  to  the  banks  of 
other  States ;  in  the  expectation  that  it  would  produce  a  cor- 
responding comity  in  other  Stat^  towards  the  banks  in  which 
she  is  so  much  interested.  In  Tliis  respect  it  is  a  question 
chiefly  of  revenue,  and  of  fiscal  policy.  How  can  this  Court, 
with  no  other  aid  than  the  general  principles  asserted  in  her 
constitution,  and  her  investments  in  the  stocks  of  her  ovm  banks, 
undertake  to  carry  out  the  policy  of  the  State  upon  such  a 
subject  in  all  its  details,  and  decide  how  far  it  extends,  and 
what  qualifications  and  limitations  are  imposed  upon  it  ?  These 
questions  must  be  determined  by  the  State  itself  and  not  by  the 
courts  of  the  United  States.  Every  sovereignty  would  without 
doubt  choose  to  designate  its  own  line  of  policy :  and  would 
never  consent  to  leave  it  as  a  problem  to  be  worked  out  by  the 
courts  of  the  United  States,  fi:om  a  few  general  principles, 
which  might  very  naturally  be  misunderstood  or  misapplied  by 
the  Court.  It  would  hardly  be  respectful  to  a  State  for  this 
Court  to  forestall  its  decision,  and  to  say,  in  advance  of  her 
legislation,  what  her  interest  or  policy  demands.  Such  a  course 
would  savor  more  of  legislation  than  of  judicial  interpretation. 

If  we  proceed  from  the  constitution  and  bank  charters  to 
other  acts  of  legislation  by  the  State,  we  find  nothing  that 
should  lead  us  to  a  contrary  conclusion.  By  an  act  of  Assem- 
bly of  the  State,  passed  January  12th,  1827,  it  was  declared 
unlawfiil  for  any  person,  body  corporate,  company,  or  associa- 
tion, to  issue  any  note  for  circulation  as  a  bank  note,  without 
the  authority  of  law ;  and  a  fine  was  imposed  upon  any  one 
offending  against  this  statute.  Now  this  act  protected  the 
privileges  of  her  own  banks,  in  relation  to  bank  notes  only ; 
and  contains  no  prohibition  against  the  purchase  of  bills  of 
exchange,  or  against  any  other  business  by  foreign  banks,  which 
might  interfere  with  her  own  banking  corporations.  And  if  we 
were  to  form  our  opinion  of  the  policy  of  Alabama  from  the 
provisions  of  this  law,  we  should  be  bound  to  say  that  the  legis- 
lature deemed  it  to  be  the  interest  and  policy  of  the  State  not 
to  protect  its  own  banks  fi-om  competition  in  the  purchase  of 
exchange,  or  in  anything  but  the  issuing  of  notes  for  circulation. 
But  this  law  was  repealed  by  a  subsequent  law  passed  in  1838, 
repealing  all  acts  of  Assembly  not  comprised  in  a  digest  then 
prepared  and  adopted  by  the  legislature.  The  law  of  1827 
above-mentioned  was  not  contained  in  this  digest,  and  was  con- 


CORPORATIONS.  151 


Bank  of  Angntta  v$.  Euie. 


sequently  repealed.  It  has  been  said  at  the  bar,  in  the  argument, 
that  it  was  omitted  from  the  digest  by  mistake,  and  was  not  in- 
tended to  be  repealed.  But  this  Court  cannot  act  judicially 
upon  such  an  assumption.  We  must  take  their  laws  and  policy 
to  be  such  as  we  find  them  in  their  statutes.  And  the  only  in- 
ference that  we  can  draw  from  these  two  laws,  is,  that  after 
having  prohibited  under  a  penalty  any  competition  with  their 
banks  by  the  issue  of  notes  for  circulation,  they  changed  their 
policy,  and  determined  to  leave  the  whole  business  of  banking 
open  to  the  rivalry  of  others;  The  other  laws  of  the  State, 
therefore,  in  addition  to  the  constitution  and  charters,  certainly 
would  not  authorize  this  Court  to  say  that  the  purchase  of 
bills  by  the  corporations  of  another  State  was  a  violation  of  its 
policy. 

The  decisions  of  its  judicial  tribunals  lead  to  the  same  result. 
It  is  true  that  in  the  case  of  The  State  vs.  Stebbins,  1  Stewart's 
Alabama  Reports,  312,  the  Court  said  that  since  the  adoption 
of  their  constitution,  banking  in  that  State  was  to  be  regardedv 
as  a  franchise.  And  this  case  has  been  much  relied  on  by  the 
defendant  in  error. 

Now  we  are  satisfied,  from  a  careful  examination  of  the  case, 
that  the  word  franchise  was  not  used,  and  could  not  have  been 
used  by  the  Court  in  the  broad  sense  imputed  to  it  in  the 
argument.  For  if  banking  includes  the  purchase  of  bills  of 
exchange,  and  all  banking  is  to  be  regarded  as  the  exercise  of  a 
firanchise,  the  decision  of  the  Court  would  amount  to  this — ^that 
no  individual  citizen  of  Alabama  could  purchase  such  a  bill. 
For  franchises  are  special  privileges  conferred  by  government 
upon  individuals,  and  which  do  not  belong  to  the  citizens  of  the 
country  generally,  of  common  right.  It  is  essential  to  the  cha- 
racter of  a  franchise  that  it  should  be  a  grant  from  the  sovereign 
authority,  and  in  this  country  no  franchise  can  be  held  which  is 
not  derived  from  a  law  of  the  State. 

But  it  cannot  be  supposed  that  the  constitution  of  Alabama 
intended  to  prohibit  its  merchants  and  traders  from  purchasing 
or  selling  bUls  of  exchange,  and  to  make  it  a  monopoly  in  the 
hands  of  their  banks.  And  it  is  evident  that  the  Court  of  Alap 
bama,  in  the  case  of  The  State  vs,  Stebbins,  did  not  mean  to 
assert  such  a  principle.  In  the  passage  relied  on  they  are 
speaking  of  a  paper  circulating  currency,  and  asserting  the 
right  of  the  State  to  regulate  and  to  limit  it. 
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The  institutions  of  Alabama,  like  those  of  the  other  Stales, 
are  founded  upon  the  great  principles  of  the  common  law ;  and 
it  is  very  clear  that,  at  common  law,  the  right  of  banking  in  all 
of  its  ramifications  belonged  to  individual  citizens,  and  might  be 
exercised  by  them  at  their  pleasure.  And  the  correctness  of 
this  principle  is  not  questioned  in  the  case  of  The  State  vs, 
Stebbins.  Undoubtedly,  the  sovereign  authority  may  regulate 
and  restrain  this  right ;  but  the  constitution  of  Alabama  purports 
to  be  nothing  more  than  a  restriction  upon  the  power  of  the 
legislature,  in  relation  to  banking  corporations ;  and  does  not 
appear  to  have  been  intended  as  a  restriction  upon  the  rights  of 
individuals.  That  part  of  the  subject  appears  to  have  been  left, 
as  is  usually  done,  for  the  action  of  the  legislature,  to  be  modi- 
fied according  to  circumstances ;  and  the  prosecution  against 
Stebbins  was  not  founded  on  the  provisions  contained  in  the 
constitution,  but  was  under  the  law  of  1827  above-mentioned, 
prohibiting  the  issuing  of  bank  notes.  We  are  fully  satisfied 
that  the  State  never  intended  by  its  constitution  to  interfere  with 
the  right  of  purchasing  or  selling  bills  of  exchange ;  and  that 
the  opinion  of  the  Court  does  not  refer  to  transactions  of  that 
description,  when  it  speaks  of  banking  as  a  firanchise. 

The  question  then  recurs — ^Does  the  policy  of  Alabama  deny 
to  the  corporations  of  other  States  the  ordinary  comity  between 
nations  7  or  does  it  permit  such  a  corporation  to  make  those 
contracts  which  from  their  nature  and  subject-matter  are  con- 
sistent with  its  policy,  and  are  allowed  to  individuals?  In 
making  such  contracts  a  corporation  no  doubt  exercises  its 
corporate  franchise.  But  it  must  do  this  whenever  it  acts  as  a 
corporation,  for  its  existence  is  a  franchise.  Now  it  has  been 
held  in  the  Court  of  Alabama  itself,  in  2  Stewart's  Alabama 
Reports,  147,  that  the  corporation  of  another  State  may  sue  in 
its  courts ;  and  the  decision  is  put  directly  on  the  ground  of 
national  comity.  The  State  therefore  has  not  merely  acquiesced 
by  silence,  but  her  judicial  tribunals  have  declared  the  adoption 
of  the  law  of  international  comity  in  the  case  of  a  suit  We 
have  already  shown  that  the  comity  of  suit  brings  with  it  the 
comity  of  contract ;  and  where  the  one  is  expressly  adopted  by 
its  courts,  the  other  must  also  be  presumed  according  to  the 
usages  of  nations,  unless  the  contrary  can  be  shown. 

The  cases  cited  firom  7  Wend.  276,  and  from  2  Rand.  465, 
cannot  influence  the  decision  in  the  case  before  us.    The  deci- 
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sions  of  these  two  State  courts  were  founded  upon  the  legis- 
lation of  their  respective  States,  which  was  sufficiently  explicit 
to  enable  their  judicial  tribunals  to  pronounce  judgment  on  their 
line  of  policy.  But  because  two  States  have  adopted  a  par- 
ticular policy  in  relation  to  the  banking  corporations  of  other 
States,  we  cannot  infer  that  the  same  rule  prevails  in  all  of  the 
other  States. 

Each  State  must  decide  for  itself.  And  it  will  be  remembered, 
that  it  is  not  the  State  of  Alabama  which  appears  here  to  com- 
plain of  an  infraction  of  its  policy.  Neither  the  State  nor  any 
of  its  constituted  authorities  have  interfered  in  this  controversy. 
The  objection  is  taken  by  persons  who  were  parties  to  those 
contracts  ;  and  those  who  participated  in  the  transactions  which 
are  now  aUeged  to  have  been  in  violation  of  the  laws  of  the 
State. 

It  is  but  justice  to  all  the  parties  concerned  to  suppose  that 
these  contracts  were  made  in  good  faith,  and  that  no  suspicion 
was  entertained  by  either  of  them  that  these  engagements  could 
not  be  enforced.  Money  was  paid  on  them  by  one  party,  and 
received  by  the  other.  And  when  we  see  men  dealing  with 
one  another  openly  in  this  manner,  and  making  contracts  to  a 
large  amount,  we  can  hardly  doubt  as  to  what  was  the  generally 
received  opinion  in  Alabama  at  that  time,  in  relation  to  the  right 
of  the  plaintiffs  to  make  such  contracts.  Everything  now  urged 
as  proof  of  her  policy,  was  equally  public  and  well  known  when 
these  bills  were  negotiated.  And  when  a  court  is  called  on  to 
declare  contracts  thus  made  to  be  void  upon  the  ground  that 
they  conflict  with  the  policy  of  the  State,  the  line  of  that  policy 
should  be  very  clear  and  distinct  to  justify  the  court  in  sustain- 
ing the  defence.  Nothing  can  be  more  vague  and  indefinite 
than  that  now  insisted  on  as  the  policy  of  Alabama.  It  rests 
altogether  on  speculative  reasoning  as  to  her  supposed  interests ; 
and  is  not  supported  by  any  positive  legislation.  There  is  no 
law  of  the  State  which  attempts  to  define  the  rights  of  foreign 
corporations. 

We,  however,  do  not  mean  to  say  that  there  are  not  many 
subjects  upon  which  the  policy  of  the  several  States  is  abun- 
dantly evident,  from  the  nature  of  their  institutions,  and  the 
general  scope  of  their  legislation ;  and  which  do  not  need  the  aid 
of  a  positive  and  special  law  to  guide  the  decisions  of  the  courts. 
When  the  policy  of  a  State  is  thus  manifest,  the  courts  of  the 
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United  States  would  be  bound  to  notice  it  as  a  part  of  its  code 
of  laws ;  and  to  declare  all  contracts  in  the  State  repugnant 
to  it,  to  be  illegal  and  void.  Nor  do  we  mean  to  say  whether 
there  may  not  be  some  rights  under  the  Constitution  of  the 
United  States,  which  a  corporation  might  claim  under  peculiar 
circumstances,  in  a  State  other  than  that  in  which  it  was  char- 
tered. The  reasoning,  as  well  as  the  judgment  of  the  court,  is 
applied  to  the  matter  before  us ;  and  we  think  the  contracts  in 
question  were  valid,  and  that  the  defence  relied  on  by  the 
defendants  cannot  be  sustained. 

The  judgment  of  the  Circuit  Court,  in  these  cases,  must  there- 
fore be  reversed  with  roosts. 
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TOWN.* 

The  Endoiaee  of  a  Note,  Talid  between  the  ori^al  parties,  cannot  maintain  a  suit 
upon  it  against  the  maker,  if  the  endorsement  through  which  he  claims  was 
upon  an  usurious  consideration. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  Court : — 
The  plaintiff  here  was  defendant,  in  the  court  below,  to  an 
action  instituted  by  the  Farmers  and  Mechanics  Bank  of  George- 
town, on  a  note  made  by  him  to  W.  W.  Corcorran  &  Co.,  and 
by  them  endorsed  in  blank  to  the  Bank. 

The  record  makes  out  a  case  for  this  Court,  of  which  the  fol- 
lowing is  a  summary :  That  W.  W.  Corcorran  &  Co.  discounted 
their  own  notes  with  this  Bank,  at  thirty  days ;  the  Bank  ex- 
pressly stipulating  that,  in  lieu  of  money,  they  should  receive 
what  they  call  a  post  note  of  their  own,  payable  at  a  future  day, 
without  interest.  The  evidence  would  make  out  that  the  post 
notes  given  for  this  discounted  note  were  at  thirty-five  days 
after  date ;  that  it  is  two  days  after  the  discounted  note  fell  due; 
so  that  in  fact  there  was  no  advance  of  money,  although  an 
interest  of  six  per  cent,  per  annum  was  taken  from  the  Corcor- 
rans,  and  the  post  notes  of  the  Bank  were  proved  to  be  at  a  dis- 
count of  one  per  cent.,  making  one  and  a  half  per  cent,  for  thirty 
days,  or  eighteen  per  cent,  per  annum.  The  note  on  which  this 
suit  was  instituted  was  passed  to  the  Bank  as  a  collateral  secu- 
rity for  the  discounted  note,  and  was  altogether  unaffected  with 
usury  in  its  origin.  The  ground  on  which  the  right  of  the  Bank 
is  resisted  is,  not  that  Gaither  is  discharged  from  his  contract 
with  W.  W.  Corcorran  &  Co.,  but  that  the  endorsement  to  the 
plaintiff  below,  having  been  made  to  secure  a  note  given  on  an 
usurious  contract,  could  vest  no  interest  or  cause  of  action  in 

*  1  Peters'  Rep.  37. 
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the  endorsee.  In  order  to  avoid  the  pressure  of  this  defence  in 
the  Court  below,  the  plaintiffs  there  gave  in  evidence  a  writing 
addressed  by  W.  W.  Corcorran  &  Co.  to  the  Bank,  bearing 
date  17th  February,  1823,  prior  to  the  institution  of  that  suit,  in 
these  words  :  "Please  deliver  to  Thomas  Corcorran  what  notes 
of  ours  may  remain  in  your  possession,  after  the  debt  due  to  the 
Bank,  for  which  they  are  left  as  collateral  security,  shall  have 
been  paid,  or  hold  the  same  subject  to  his  order.''  And  it  was 
further  shown,  that  a  few  days  before  the  issue  was  tried  below, 
an  adjustment  had  taken  place  between  the  Bank  and  Thomas 
Corcorran  (who  was  then  endorser  and  assignee  of  W.  W.  Cor- 
corran &  Co.),  upon  which  Gaither's  note  had  been  delivered  to 
Thomas  Corcorran ;  he  then  endorsed  his  name  on  Gaither's 
note,  below  that  of  W.  W.  Corcorran  &  Co.,  and  thereupon  the 
Bank,  before  the  jury  were  charged,  had  the  name  of  Thomas 
Corcorran  entered  on  the  docket  as  the  cestui  que  use  for  whom 
they  were  prosecuting  their  suit,  and  the  jury,  it  appears,  were 
charged  with  the  cause  according  to  the  exhibition  of  parties 
thus  made  upon  the  docket ;  that  is,  to  try  an  issue  between  the 
Bank,  to  the  use  of  Thomas  Corcorran,  plaintiff^  and  Gaither, 
defendimt. 

This  practice  is  fitmiliar  with  the  Maryland  Courts,  and  when 
the  action  originates  in  that  form,  the  cestui  que  use  is  regarded 
as  the  real  party  to  the  suit. 

It  is  now  contended,  that,  although  substituted  at  the  eleventh 
hour,  Thomas  Corcorran  is  to  be  regarded  in  that  relation ;  and 
under  that  idea  this  cause  has  been  argued,  as  though  the  ques- 
tion of  usury  had  been  raised  between  Gaither  and  an  umocent 
endorsee. 

But  it  is  obviously  impossible,  in  the  present  action,  to  pay  any 
regard  to  Th(Hnas  Corcorran's  interest  or  claims.  The  arrange- 
ment which  introduced  his  name  into  the  cause  was  too  obviously 
concocted  for  the  purpose  of  rescuing  the  interests  of  the  plain* 
tiffs  in  the  record  from  the  effects  of  the  defence  of  usury.  It 
therefore  can  pretend  to  no  merit  in  the  administration  of  justice. 
But  if  the  effects  of  that  transaction  be  examined,  without  refer- 
ence to  the  motive,  it  is  equally  clear  it  can  have  no  bearing 
upon  the  present  action.  The  interest  in,  or  power  over  Gai- 
ther's note,  was  only  inchoate  and  contingent,  until  all  the  debts 
due  the  Bank  should  be  paid,  or  they  otherwise  be  induced  to 
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relinquish  it  to  him ;  and  this  did  not  take  place  until  long  pos- 
terior to  the  institution  of  the  suit,  and  even  after  issue  joined. 

The  Bank  sue  on  their  own  interest,  declared  on  their  own 
right,  and  acknowledge  no  participation  with  Thomas  Corcorran 
in  the  interest  or  the  action,  until  the  moment  when  the  cause  is 
going  to  trial.  It  was  surely  then  too  late  to  permit  them  to 
assume  a  new  character,  or  interpose  a  new  party ;  however 
liberally  this  Court  might  be  disposed  to  sacrifice  the  forms  and 
rules  of  law  to  the  Maryland  practice. 

We  will,  therefore,  put  Thomas  Corcorran's  interest  out  of 
view,  and  will  consider  the  parties  at  the  commencement  of  the 
action,  as  the  parties  at  its  close. 

This  puts  the  question  on  the  right  of  an  innocent  endorser, 
out  of  the  cause — since  the  endorsee  of  Gaither's  note  received 
the  usurious  interest,  and  the  endorser  paid  it.  The  only  ques- 
tions on  the  point  of  usury,  then,  are : 

1st.  Whether  Gaither,  in  the  relations  in  which  he  stood  to 
these  parties,  could  set  up  the  usury  in  his  defence. 

2d.  And  whether  that  defence  could  be  set  up,  after  payment 
of  the  note  on  which  the  usury  had  been  received. 

The  objection  in  the  first  point  is,  that  as  there  was  no  usury 
in  the  concoction  of  Gaither's  ccmtract,  he  ought  not  to  be  per- 
mitted to  avail  himself  of  the  usurious  contract  between  the 
endorser  and  endorsee  to  avoid  a  debt  which  he  justly  owes. 

And  this  is  unquestionably  true:  for  the  rule  cannot  be 
doubted,  that  if  the  note  be  free  from  usury,  in  its  origin,  no 
subsequent  usurious  transactions  respecting  it,  can  affect  it  with 
the  taint  of  usury.  Nor  does  Gaither  propose  by  this  defence, 
to  relieve  himself  from  paying  the  note ;  it  goes  only  to  his  lia- 
bility to  pay  it  to  this  individual ;  and  reason,  analogy,  and 
adjudged  cases,  will  sustain  the  defence.  Suppose  a  note  given 
to  a  woman,  who  marries,  and  then  endorses  it  without  her  hus- 
band's authority  ;  such  endorsement  would  be  void  (1  East, 
432) ;  and  the  endorsee  could  not  recover,  yet  the  husband  and 
wife  may  recover. 

In  a  coomient  on  the  case  of  Jones  and  Davison,  in  Holt's 
Reports  (1  Hohy  256),  an  usurious  note  is  likened  to  a  bill  of  ex- 
chsoige  on  a  bad  stamp.  If  a  stamp  were  necessary  to  give 
validity  to  an  endorsement,  it  cannot  be  doubted  that  none  who 
claim  through  such  an  endorsement  could  maintain  an  action 
against  the  drawer.    The  endorsement,  though  actual,  was  in- 
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effectual  for  the  purpose  of  transferring  an  interest  in  the  note. 
It  was  a  void  act. 

This  case  is  governed  by  the  laws  of  Maryland :  and  the  Act 
of  Maryland  against  usury  is  in  the  words  of  the  Statute  of  Ann. 
It  declares,  "All  bonds,  contracts,  and  assurances  whatever, 
taken  on  an  usurious  contract,"  to  be  utterly  void.  Now,  the  en- 
dorsement of  a  negotiable  note  creates  several  contracts ;  and  if, 
in  this  case,  it  could  give  a  right  of  action  against  Gaither,  the 
drawer,  it  ought  also  to  sustain  an  action  against  W.  W.  Corcor- 
ran  &  Co.,  the  endorsers ;  but  against  them,  it  is  perfectly  clear 
that  an  action  could  not  be  maintained,  for  they  were  parties  to 
the  usurious  loan.  It  follows,  that  their  endorsement  was  a  void 
act,  and  the  property,  and  of  consequence  the  right  of  action, 
never  passed  to  these  plaintiffs. — There  is  a  very  strong  case,  on 
this  subject,  which  we  believe  was  not  quoted  in  argument,  to 
be  found  in  the  Books  to  which  we  usually  refer.  We  mean  the 
case  of  Harrison  &  Hamell,  in  Taunton's  Reports  (5  Taunton, 
780),  in  which  the  right  of  a  collateral  surety  to  avail  himself 
of  usury  in  the  original  transaction,  is  distinctly  recognised, 
when  the  contract  of  the  collateral  was  wholly  unaffected  by 
usury.  The  case  was  reserved  for  argument,  and  the  whole 
Court  concurred  in  the  legality  of  the  defence.  The  language 
of  the  Judges  is  strong,  and  applies  to  the  case  before  us.  One 
of  them  remarks : — ^  That  if  a  man  lends  1000  pounds  on  an 
usurious  interest,  and  gets  from  a  third  person  a  collateral  secu- 
rity for  800  pounds  only,  without  usurious  interest,  I  bold  that 
bond  is  void,  not  because  it  is  given  for  securing  usurious  in- 
terest, but  because  it  is  given  for  enforcing  a  contract  for  usuri- 
ous interest."  And  another  says,  "  That  if  giving  these  collate- 
ral acceptances  would  alter  the  case,  it  would  be  a  shift  or  de- 
vice, by  which  the  statutes  of  usury  would  be  defeated." 

With  regard  to  the  second  point,  it  is  necessary  to  see  the 
force  of  the  argument  which  would  deduce  from  the  payment  of 
the  discounted  note,  a  cure  to  the  taint  with  which  the  contract 
of  endorsement  was  affected.  The  law  declares  it  absolutely 
void.  By  what  operation,  then,  is  it  to  be  rendered  valid  by  the 
payment  of  the  discounted  note  ?  It  is  argued,  by  the  payment 
and  extinguishment  of  the  latter  note,  the  usury  is  extinct,  and 
as  if  it  had  never  existed.  We  cannot  perceive  how  this  reason- 
ing can  prevail,  either  in  point  of  fact  or  inference.  In  point  of 
fact,  the  crime  was  only  consummated  by  the  payment  of  that 
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note,  since  the  bank  thereby  incuired  a  liability  under  the  statute, 
to  be  sued  for  three  times  the  sum  paid  them ;  and  as  to  the  in- 
ference, it  seems  very  difficult  to  conceive  how  the  payment  of 
the  usurious  note  should  operate  to  confirm  or  give  birth  to  a 
contract  which  the  law  declares  never  had  existence,  and  was  ab 
initio  utterly  null  and  void.  There  have  been  cases  in  which 
usurious  contracts  have  been  cancelled,  the  usury  refunded,  and 
new  contracts  substituted  free  from  the  taint  of  usury ;  and  the 
law  gives  to  the  offender  this  locus  penitentice.  But  there  is  no 
analogy  between  such  a  transaction  and  that  here  presented,  in 
which  the  money  loaned  has  been  paid  by  the  borrower,  and 
only  passed  into  the  vaults  of  the  Bank,  to  be  deposited  with  the 
usurious  interest  previously  taken.  We  have  not  heard  of  the 
refunding  of  this  usury ;  and  this,  at  least,  would  have  been  in- 
dispensable to  removing  the  taint.  But  even  that  would  never 
have  given  validity  to  an  endorsement,  which,  in  the  eye  of  the 
law,  was  as  though  it  had  never  existed. 

As  the  decision  on  this  point  disposes  of  the  right  of  action, 
and  leaves  no  probability  that  the  cause  will  be  again  brought  up 
to  this  Court,  we  deem  it  unnecessary  to  notice  any  other  of  the 
points  made  in  argument. 

The  authorities  distingaish  the  discount  of  a  real  and  bona  fide  note,  at  a  rate 
exceeding  legal  interest,  from  the  transfer  or  pledge  of  such  a  note  in  payment  of 
or  as  a  security  for  an  usurious  debt.  Upon  this  principle  is  the  present  case 
reconciled  with  the  subsequent  decision  in  Nichols  vs.  Fearson  et  al.,  7  Peters' 
S.  C.  R.  103.  Thus,  Mr.  Justice  Johnson,  in  delivering  the  opinion  of  the 
Court  in  the  latter  case,  observes,  *'  It  will  hardly  be  contended  that  although  the 
endorsement  gives  no  cause  of  action  against  the  endorser,  it  yet  operates  to 
give  a  right  of  action  against  the  maker  of  a  note.  The  statute  declares  a 
usurious  contract  to  be  invalid  to  all  intents  and  purposes  whatever ;  a  valid 
endorsement  is  a  contract,  as  well  of  transfer  as  of  provisional  liability ;  and  if 
invalid  for  the  one  purpose,  it  must  be  equally  so  for  the  other.  The  courts  of 
New  York  have  overcome  these  difficulties  by  adjudicating,  that  whenever  the 
note  or  bill  was  in  its  inception  a  real  transaction,  so  that  the  payee  or  promissee 
might  at  maturity  maintain  a  suit  upon  it,  a  transfer  by  endorsement  on  a  dis- 
count, though  exceeding  the  legal  rate  of  interest,  shall  be  regarded  as  a  sale  of 
the  note  or  bill,  and  a  valid  and  legal  transaction.  But  not  so  where  the  paper 
in  its  origin  was  only  a  nominal  negotiation.  Such  is  the  result  of  the  decision 
in  Jones  vs.  Hack,  2  Johns.  Cas.  60 ;  Wilkie  vs.  Roosevelt,  3  Johns.  Cas.  66 ; 
and  Munn  vs.  Commission  Co.,  15  Johns.  Rep.  44." 

If,  indeed,  the  parties  use  the  disguise  of  a  sale  to  cover  up  an  usurious  loan, 
the  transaction  will  be  reached  by  the  prohibitions  of  the  statute,  and  rendered 
wholly  noli  and  void ;  Gibson  vs.  Fristoe,  1  Call.  81.    Ruffin  vs.  Armstrong,  2 
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Hawk's  R.  411.    Oldham  vs.  Turner,  3  B.  Monr.  67.    Lloyd  vs.  Keach, 
2  Conn.  175. 

It  is  difficult,  indeed,  to  perceive  how  the  discount  of  a  valid  promissoiy  note 
can  be  considered  as  usury,  under  any  circumstances  in  New  York,  since  the 
decision  in  Cram  vs.  Hendrick,  7  Wend.  669.  Cram,  the  defendant,  was  the 
payee  and  holder  of  two  promissory  notes,  executed  for  a  valuable  Gonsideratioii 
by  one  Gomez.  About  three  months  before  the  maturity  of  the  notes^  Cram 
employed  a  broker  to  raise  money  upon  them,  and  for  this  purpose  delivered  them 
to  him  endorsed  in  blank.  The  broker  applied  to  Hendrick  to  discount  the  notes, 
informing  him  at  the  time  that  they  belonged  to  Cram,  and  were  to  be  discounted 
for  his  benefit  Hendricks  cashed  them,  charging  a  discount  of  one  per  cent  a 
month  for  the  time  they  had  to  run,  and,  after  protest  and  notice  of  their 
non-payment  at  maturity,  sued  the  endorser.  It  was  held  by  the  Court  of 
Errors,  that  the  contract  was  not  usurious ;  that  the  holder  was  entitled  to  re- 
cover from  the  endorser  the  amount  of  the  advance  made  by  him,  together  with 
the  interest  thereon,  and  from  the  maker  the  whole  amount  of  the  note. 

Whether  on  the  transfer  of  a  note,  good  and  available  between  the  original 
parties,  upon  an  usurious  consideration,  the  original  debtor  can  set  up  the 
usurious  endorsement  to  disprove  the  title  of  the  holder,  is  a  question  upon 
which  the  authorities  are  not  unanimous.  In  Lloyd  vi.  Keach,  2  Conn.  175, 
it  was  held  that  the  defendant  might  avail  himself  of  such  intermediate  usury 
to  impeach  the  plaintiff's  right  of  action,  thus  affirming  the  decision  of  the 
Supreme  Court  in  the  case  under  consideration.  Under  the  decisions  in  New 
York,  as  we  have  seen,  the  question  can  hardly  arise.  The  point  was  made 
and  considered  seritUim  by  the  Judges  in  Whitworth  iv.  Adains,  6  Rand.  333, 
although  it  was  not  essential  to  the  decision  of  that  case.  The  Court  was 
divided  in  opinion,  but  a  majority  of  the  Judges  held  that  an  intermediate 
endorsement  of  a  valid  note  for  an  usurious  consideration,  as  between  endorser 
and  endorsee,  will  not  vitiate  the  note  in  the  hands  of  a  subsequent  bona  fide 
holder  without  notice  of  the  usury.  The  same  principle  has  been  affirmed 
both  in  South  Carolina  and  in  Maryland,  Foltz  vs.  Mey,  1  Bays.  Rep.  486, 
Johnson  vs.  King  &  Jones,  3d  McChord's  L.  R.  366,  uid  Bush  vs.  Gwinn, 
4  Harr.  &  Johns.  Rep.  607.  These  decisions  mainly  rest  upon  the  reaaoning 
and  authority  of  Lord  Kenyon  in  the  case  of  Parr  vs.  Eliason,  1  East  Rep.  92 
(A.  E.  vol.  i.,  60),  and  may  be  sustained  without  repudiating  the  doctrine  of 
Gaither  vs.  the  Farmers  &  Mechanics  Bank  of  Georgetown,  or  affirming  the 
right  of  a  holder  to  maintain  suit  on  a  note  when  his  own  title  has  been 
acquired  by  usury.  The  facts  in  Parr  vs.  Eliason  were  these.  A  bill  of 
exchange  payable  to  A  or  order,  which  was  legal  in  its  inception,  was  by  him 
endorsed  to  B  for  an  usurious  consideration,  who  passed  it  to  a  third  person  for 
SL  valuable  consideration  without  notice  of  the  usury,  by  whom  it  was  paid  to 
B's  assignees  after  his  bankruptcy,  in  satisfaction  of  a  debt  owing  to  the  bank* 
rupt's  estate.  It  was  held  that  the  endorsement  from  A  to  B  on  an  usurious 
account  did  tiot  avoid  the  bill  in  the  hands  of  an  innocent  holder ;  and  that  B's 
assignees  being  clothed  with  the  rights  of  such  innocent  endorsee,  were  entitled 
to  hold  the  bill  against  A,  though  as  between  A  and  B  the  security  was  veid. 
So  dear  did  Lord  Kenyon  consider  the  question  that  he  would  not  allow  the 
counsel  of  the  assignees  to  argue  it    **  There  is  nothing  in  the  point ;  and  it 
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might  be  attended  with  serioufl  consequences,  if  it  could  be  supposed  that  the 
Court  entertained  any  doubt  upon  it.  The  commerce  of  this  country  subsists 
upon  paper  credit ;  but  if  this  action  could  be  maintained  no  man  would  be 
safe  in  taking  even  a  Bank  of  England  post  bill  payable  to  order ;  for  however 
just  and  legal  it  might  be  in  its  inception,  if  the  payee  passed  it  to  another  for 
an  usurious  consideration,  it  is  now  contended  that  it  would  be  void  in  the 
bands  of  any  subsequent  innocent  holder,  and  might  be  recovered  from  him. 
Where  the  bill  itself^  in  its  original  formation,  is  given  for  an  usurious  consider- 
ation, the  words  of  the  statute  of  Anne  are  peremptory,  that  the  assurance 
shall  be  void ;  and  the  construction  which  has  been  put  upon  the  statute  has 
gone  &r  enough  in  sajring  that  it  shall  be  avoided  even  in  the  hands  of  an 
innocent  endorsee  without  notice.  But  no  case  has  gone  the  length  now  con- 
tended for,  nor  do  the  words  of  the  statute  require  it  Here  the  bill  was 
fair  and  legal  in  its  concoction,  and  therefore  no  advantage  can  be  taken  of 
what  happened  afterwards  against  bona  fide  holders."  The  reasoning  of  Judge 
Coulter  in  Whitworth  vs,  Adams,  in  support  of  the  same  proposition,  seems  to 
the  editor,  irresistible.  "  A  note,"  says  Judge  C, "  endorsed  in  blank  is 
properly  likened  to  one  payable  to  bearer ;  and  in  Peacock  vs.  Rhodes,  Doug. 
614,  Lord  Mansfield  sajrs,  there  is  no  di^rence  between  them.  Both  pass  by 
ieHi«ry,  and  possession  proves  property.  It  seems  to  me  that  the  question 
does  not  so  much  depend  upon  the  title  passing  from  the  payee  who  has  endorsed 
it  in  bknk,  as  on  the  legal  fiction,  if  I  may  so  term 'it,  by  which  the  holder  may 
claim  on  the  ground  oi  payment  of  value  by  him  to  the  payecy  and  which  enables 
him  to  strike  out  all  other  endorsements  even  such  as  may  be  in  full,  and  fill 
up  the  assignment  to  himself  from  the  payee.  That  it  does  not  depend  upon 
the  title  passing  from  the  payee  at  the  time  he  parts  with  the  possession  is 
evinced  by  the  cases  of  lost  or  stolen  notes  so  endorsed,  in  which  surely  no 
title  passes ;  if  possible,  less  so,  than  when  voluntarily  delivered  on  an  usurious 
consideration.  But  in  fact  the  moment  the  payee  voluntarily  parts  with  the 
possession,  the  legal  title  does  pass.  The  holder  may  give  the  note  to  a  friend, 
and  he  might  part  with  it  for  full  value,  and  the  purchaser  could  recover.  If 
not  for  full  value,  still  this  is  usury  only  with  a  subsequent  holder,  and  if  both 
had  endorsed,  their  names  might  be  stricken  out 

''  But  in  troth,  is  not  this  using  one  contract  which  is  usurious,  to  avoid  or 
evade  the  performance  of  another  contract  which  is  not  usurious,  though  that 
assurance  has  been  voluntarily  sent  into  the  world  by  the  owner,  and  has  come 
to  the  possession  of  an  innocent  holder,  who,  on  the  faith  that  it  was  legally 
and  properly  issued,  has  given  full  value  for  it  ?  It  would  be  a  difierent  matter 
undet  the  law,  if  the  payee  had  been  sued  on  this  new  drawing,  as  his  endorse- 
ment is  called.  Here  would  have  been  a  corrupt  and  unlawful  contract ;  and 
we  would  have  been  forced  to  apply  the  law  in  his  favor  against  the  innocent 
This,  as  Lord  Kenyon  says,  is  as  far  as  the  law  goes,  and  far  enough  too." 

The  opposite  position,  the  very  one  indeed  assumed  by  the  Supreme  Court 
of  the  United  States  in  the  case  before  us,  was  taken  by  Judge  Green,  and,  to 
some  extent,  by  Judge  Carr,  who  reviews  the  English  authorities  more  fully 
than  Judge  Johnson.  *'  Is  it  not,"  says  Judge  Carr,  *^  a  contradiction  in  terms, 
to  say  that  a  void  endorsement  passes  the  title  7  In  the  case  of  Barnard  vs. 
Young,  17  Ves,  44,  Keigfaly  executed  a  deed  assigning  8600/.  of  East  India 
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Stock  to  Young.  Keighly  afterwards  became  a  bankropt,  and  his  aaaigDeeB 
filed  their  bill,  praying  that  the  defendant  might  produce  the  deed,  and  chaiging 
that  it  was  illegal  and  void,  as  being  founded  on  an  usuiions  contract  Sir 
WUIiam  Grant  says,  *  It  was  objected  that  Young's  assignment  was  void,  as 
being  usurious,  and  if  it  is  usurious  the  consequences  must  follow,  that  it  is 
wholly  void.  The  party  in  whose  &vor  an  usurious  contract  has  been  exe- 
cuted, cannot  make  use  of  it  for  any  purpose  whatever.'  If  the  endonemeBt 
of  the  payees  is  void,  the  property  of  the  note  remains  in  them.  If  the  endarse- 
ment  of  the  payees  is  valid,  and  any  subsequent  endorsement  void,  the  bolder 
may  still  sue  on  the  note :  for  he  may  strike  out  all  the  intennediate  endorse- 
ments, and  claim  under  the  endorsement  of  the  payees.  But  every  subsequent 
hdder  must  claim  through  the  payees ;  and  where  their  endorsement  is  void,  no 
holder  can  maintain  a  suit." 

The  doctrine,  as  stated  in  this  c^ion  of  Judge  Carr,  is  that  which  Mr. 
Justice  Story,  in  his  treatise  on  Promissory  Notes,  considers  to  be  the  best 
established.    See  Story  on  Promissory  Notes,  213. 

**  If,"  says  Judge  Green,  in  the  case  we  have  cited, "  the  transfer  be  void  to 
all  intents  and  purposes  for  usury,  the  title  no  more  passes  by  it  than  it  would 
by  the  endorsement  of  a  married  woman,  to  whom  a  bill  was  given,  or  by  a 
bankrupt  after  his  bankruptcy,  or  by  a  person  to  whom  the  bill  was  not  given, 
although  of  the  same  name.  Conner  vm.  Martin,  1  Str.  616 ;  Phillisbock  and 
wife  V8,  Pluckwell,  2  Maule  &  Sel.  393 ;  Batteson  vs.  Goodwin,  12  Mod.  50; 
Meade  vs.  Young,  4  Term.  Rep.  28.  The  case  of  an  infant  endorsee  is  not  an 
exception  to  this  rule,  his  contract  not  being  void,  but  voidable  at  his  election 
only.  So  indispensable  is  it  to  prove  a  valid  transfer  by  the  payee,  that  it  was 
required  to  prove  his  endorsement  in  the  case  of  a  bill  accepted,  after  it  was 
endcmwd.  Smith  rs.  Chester,  1  Term.  Rep.  665.  The  necessity  of  proving  on 
the  part  of  the  plaintiff,  in  a  suit  against  the  drawer  or  acceptor,  a  valid  endofse- 
ment  by  the  payee,  so  as  to  transfer  to  him  the  legal  title,  has  never  been  ques- 
tioned, except  by  Lord  Kenyon,  in  Daniel  vs,  Cartony,  1  Esp.  N.  P.  Caa.  274, 
and  by  the  judgment  pronounced  by  him  for  the  Court,  in  Parr  vs,  Eliason,  1 
East.  92.  In  both  these  cases,  the  holder  of  a  bill  accepted  for  value,  trans- 
ferred it  at  an  usurious  discount.  In  the  first  case,  the  bill  came  to  the  hands 
of  a  bona  Jide  holder  who  sued  the  acceptor.  In  the  second  case,  the  bill  passed 
into  the  hands  of  the  assignees  of  the  purchaser,  and  the  endorser  brought  an 
action  of  trover  for  the  bill  against  them.  And  in  both  cases.  Lord  Kenyon 
argued,  that  the  bill  being  good  in  its  inception,  could  not  become  void  by  any 
subsequent  usurious  transaction  in  its  negotiation,  and  that  a  bona  fide  holdco' 
could  not  be  alfected  by  such  subsequent  usury.  It  was  unquestionably  true, 
that  the  hUL  itself  was  not  vitiated  by  the  usury  in  the  transfer  of  it ;  and  the 
acceptor  was  still  liable  to  pay  it.  That  was  not  the  point  in  either  case.  The 
true  questions  were,  whether  the  plaintiff  was  entitled  to  recover  as  endorsee 
in  the  first  case,  or  the  defendant  to  retain  the  bill  in  the  second  case ;  both  of 
which  turned  upon  the  inquiry,  not  whether  the  bill  was  valid,  but  who  was 
entitled  to  it ;  in  short,  whether  the  legal  title  passed  by  a  void  contract  of 
assignment  This  question  was  decided  dif&rently  by  Lord  EUenbcM^ugh  in 
the  subsequent  case  of  Lowes  vs.  Mazaredo,  1  Starkie  Rep.  385,  and  more  fully 
reported  in  Comyn  on  Usury,  176.    In  that  case,  the  bill  was  accepted  for  fiiU 
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value.  The  payee  tnuisferred  it  at  a  disconnt  exceeding  legal  interest,  and 
tiie  nsoal  commisaion  for  brokerage,  and  it  passed  through  several  hands,  one  of 
whom  gave  fall  valne  for  the  bill.  The  holder  sued  the  acceptor ;  and  it  waa 
held  that  the  first  endorsement  being  void  for  usury,  no  subsequent  holder  could 
maintain  an  action  upon  it  against  the  acceptor." 

Judge  Brooke,  in  the  course  of  his  opinion,  observes,  that  the  case  of  Lowes 
V9,  lAazaredo,  overruling  Parr  vs.  Eliason,  gave  such  a  shock  to  tlie  negotia- 
Inlity  of  commercial  paper,  that  the  Act  of  58  Geo.  III.  was  passed  for  the  purpose 
of  re-establishing  public  confidence.  That  act  declares,  that  no  bill  of  exchange 
or  promissory  note,  thoagh  for  an  usurious  consideration,  shall  be  void  in  the 
hands  of  an  endorsee  for  value,  unless  at  the  time  of  his  discounting  it,  or  pay- 
ing the  consideration,  he  had  actual  notice  of  the  usury.  This  act  excludes 
negotiable  paper  almost  entirely  from  the  operation  of  the  statute  against 
usury. 

Some  of  the  cases  have  gone  further,  and  held  that  the  maker  of  a  note  can- 
not set  up  the  defence  of  usury  against  a  holder  whose  own  contract  of  pur- 
chase was  afiected  with  this  taint.  In  Knights  vs.  Putnam,  3  Pick.  183,  a 
distinction  was  taken  by  Wilde,  Justice,  in  delivering  the  opinion  of  the  Court, 
which  is  referred  to  by  Chancellor  Walworth,  in  the  case  of  Cram  vs.  Hen- 
dricks, as  at  least  plausible  and  worthy  of  consideraUoo.  We  extract  so  much 
of  the  opinion  as  is  necessary  to  exhibit  the  argument  of  the  Court. 

^^It  is  a  well  established  principle,  that  if  a  note  or  security  is  valid  when 
made,  no  usurious  transactions  afterwards  between  the  parties  or  privies  will 
aflect  its  validity.    Ferrall  vs.  Shaen,  1  Saund.  295,  Williams's  note. 

^  But  it  is  objected  that  as  transfer  is  usurious,  the  plaintifi's  title  fails,  although 
the  original  contract  remains  good,  and  that  he  cannot  derive  title  from  an  ille- 
gal transaction  in  which  he  was  a  guilty  party.  This  objection  would  have 
weight,  if  an  usurious  contract  were  malum  in  se  or  merely  void.  But  it  has 
been  frequently  held,  that  a  contract  contaminated  with  usury  is  only  voidable 
by  the  party  injured,  or  those  claiming  under  him. 

"  Now  it  is  manifest  that  the  maker  of  a  note  is  not  affected  by  an  usurious 
agreement  between  the  endorser  and  endorsee.  He  is  liable  on  his  contract, 
and  it  is  immaterial  to  him  whether  the  action  be  brought  in  the  name  of  the 
endorser,  or  in  that  of  the  endorsee.  But  I  hold  further,  that  the  transfer  of  a 
note  on  an  usurious  consideration  is  neither  void  nor  voidable.  So  fur  as  the 
endorsement  operates  as  a  transfer  of  the  note,  it  is  an  executed  contract,  and 
the  statute  against  usury  is  not  applicable.  It  only  applies  to  the  implied 
promise  or  guarantee  of  the  endorser,  which  being  an  executory  contract  may 
be  avoided.  But  in  no  case  can  an  executed  contract  be  set  aside  on  the  plea 
of  usury.  It  is  not,  however,  necessary  to  insist  on  this  distinction  for  the 
purpose  of  sustaining  the  present  verdict.  It  is  sufficient  for  this  purpose,  that 
the  transfer  is  voidable  only,  and  that  it  is  not  competent  for  the  defendant,  he 
not  being  a  party  to  the  transfer,  to  avoid  it.  The  note  being  free  from  usury 
between  the  immediate  parties  to  it,  no  after  transaction  with  another  person 
can,  as  respects  those  persons,  invalidate  it.'' 

This  decision  is  supported  by  the  case  of  Littell  vs.  Hord,  Hardin's  Rep.  81. 
The  obligor  of  a  bond  pleaded  to  an  action  by  an  assignee  an  usurious  assign- 
ment   The  Court  aay,  ^  The  statute  against  usury  was  certainly  provided  to 
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prevent  the  necessitous  from  being  overreached  and  oppressed  by  those  who 
might  be  unfeeling  and  unjust  enough  to  take  advantage  of  their  situation :  the 
law  was  emphatically  made  for  the  benefit  of  the  borrower,  and  therefore  the 
maxim,  *  Quisquis  renunciare  potest  juri  pro  seipso  irUroducto '  applies.  The 
Court  will  not  compel  the  assignor  who  is  not  a  party  to  the  cause  to  take  ad- 
vantage of  a  transaction,  which,  were  he  in  court,  he  might  expressly  sanction. 
This  contract  could  not  have  injured  the  obligor,  as  payment  to  a  holder  having 
a  regular  assignment,  would  have  discharged  the  obligation." 

The  same  principle  is  followed  in  Collier  vs,  Neville,  3  Dev.  30.  The 
Court  say  that  the  object  of  the  statute  of  usury  was  to  protect  the  borrower, 
not  to  enable  a  lawful  debtor  to  avoid  the  pa3rment  of  a  lawful  debt,  and  hence 
the  latter  cannot  aver  an  usurious  assignment,  so  as  to  defeat  the  assignee. 


Lloyd  vs.  Scott.* 
Usury. — What  agreement  will  constitute,  and  who  may  take  advantage  of  it 

Mr.  Justice  M'Lean  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  replevin,  brought  to  replevy  certain  goods 
and  chattels  which  the  defendant,  as  bailiff  of  William  S.  Moore, 
had  taken  upon  a  distress  for  rent  claimed  to  be  due  upon  certain 
houses  and  lots  in  Alexandria,  owned  and  possessed  by  the 
plaintiff.  The  sum  for  which  the  distress  was  made  is  five 
hundred  dollars. 

The  declaration  is  in  the  usual  form,  and  the  damages  are 
laid  at  one  thousand  dollars.  The  defendant  filed  his  cogni- 
sance, in  which  he  acknowledges  the  taking  of  the  goods 
specified  in  the  declaration  ;  and  states  that  a  certain  Jonathan 
Scholfield,  being  seized  in  fee  of  four  brick  tenements  and  a 
lot  of  ground  in  the  town  of  Alexandria,  by  his  indenture,  dated 
the  11th  of  June,  1814,  in  consideration  of  five  thousand  dollars, 
granted,  bargained,  and  sold  to  William  S.  Moore  one  certain 
annuity  or  yearly  rent  of  five  hundred  dollars,  to  be  issuing  out 
of  and  charged  upon  the  said  houses  and  ground,  and  paid  to  the 
said  Moore,  his  heirs  and  assigns,  by  equal  half-yearly  payments 
of  two  hundred  and  fifty  dollars,  on  the  10th  of  December,  and 
on  the  10th  of  June,  in  each  year,  for  ever  thereafter ;  to  have 
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and  to  hold  the  said  annuity  or  rent  charged  and  payable  as 
aforesaid,  to  the  said  William  S.  Moore,  his  heirs  and  assigns  for 
ever.  It  also  states  that  the  said  Scholfield,  for  himself  and  his 
heirs  and  assigns,  did,  by  the  said  indenture,  among  other 
things,  covenant  well  and  truly  to  pay  to  the  said  Moore,  his 
heirs  and  assigns,  the  said  annual  rent  of  five  hundi*ed  dollars 
by  equal  half-yearly  payments,  for  ever.  And  if  the  rent  should 
not  be  paid  as  it  became  due,  it  should  be  lawful  for  the  said 
Moore,  his  heirs  and  assigns,  to  make  distress  for  it.  That  Moore 
was  seized  of  the  rent  on  the  11th  of  December,  1814,  and  has 
since  remained  seized  thereof. 

The  cognisance  further  states,  that  on  the  29th  of  October, 
1816,  the  said  Jonathan  Scholfield,  by  his  deed  of  bargain  and 
sale,  conveyed  to  Lloyd,  the  plaintiff,  for  ever,  certain  tene- 
ments and  lots  of  ground  in  the  town  of  Alexandria,  whereof 
the  said  four  brick  tenements  and  lot  of  ground  were  parcel, 
and  subject  to  the  rent  charge  stated.  That  Lloyd  has  been 
seized  ever  since  and  possessed  of  the  same ;  and  that  on  the 
10th  of  June,  1824,  two  hundred  and  fifty  dollars,  a  part  of  the 
rent,  was  due,  and  on  the  10th  of  December  following,  two 
hundred  and  fifty  dollars,  the  balance  of  the  annual  rent,  was 
due  and  unpaid :  for  which  sums  the  defendant,  as  bailifi[^  levied 
a  distress. 

The  cognisance  is  concluded  by  praying  a  judgment  for 
one  thousand  dollars,  being  double  the  amount  of  the  rent  in 
arrear. 

Moore  covenants  in  the  deed,  that  if  Scholfield,  his  heirs  or 
assigns,  **  shall  at  any  time  after  the  expiration  of  five  years 
fi'om  the  date  of  the  deed,  pay  to  the  said  Moore,  his  heirs  or 
assigns,  the  sum  of  five  thousand  dollars,  together  with  all 
arrears  of  rent,  and  a  rateable  dividend  of  the  rent,  for  the  time 
which  shall  have  elapsed  between  the  half  year  day  then  next 
preceding  and  the  day  on  which  such  payment  shall  be  made  ; 
he,  the  said  Moore,  his  heirs  and  assigns,  will  execute  and 
deliver  any  deeds  or  instruments  which  may  be  necessary  for 
releasing  and  extinguishing  the  rent  or  annuity  hereby  created ; 
which,  on  such  payment  being  made,  shall  for  ever  after  cease 
to  be  payable." 

Scholfield  coven^ited  for  himself,  his  heirs  and  assigns,  that 
he  would  keep  the  buildings  in  repair ;  have  them  fully  insured 
against  fire  ;  and  would  assign  the  policies  of  insurance  to  such 
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trustee  as  Moore,  his  heirs  or  assigns,  might  appoint,  that  the 
money  may  be  applied  to  the  rebuilding  of  the  houses  destroyed 
by  fire,  or  repairing  any  damage  which  they  might  suffer. 

To  this  cognisance  the  plaintiff  filed  a  special  demurrer; 
which  in  the  argument  he  abandoned,  and  relies  upon  the  special 
pleas  of  usury.  To  each  of  the  four  pleas  the  defendant  demurs 
specially,  and  assigns  for  causes  of  demurrer, 

1.  That  the  said  pleas  do  not  set  forth  with  any  reasonable 
certainty,  the  pretended  contract  which  is  alleged  to  have  been 
usurious,  and  do  not  show  an  usurious  contract. 

2.  That  they  do  not  state  the  time  the  said  pretended  loan 
was  made. 

3.  That  they  do  not  state  the  amount  of  interest  reserved  or 
intended  to  be  reserved,  on  the  said  pretended  contract* 

4.  That  they  do  not  set  forth  any  loan  or  forbearance  of 
any  debt. 

5.  That  they  neither  admit  nor  deny  the  sale  and  conveyance 
of  the  premises  charged  with  the  annuity  or  rent  to  have  been 
made  by  Schol^eld  to  the  plaintiff  below. 

Upon  these  demurrers  the  Circuit  Court  rendered  judgment 
for  one  thousand  dollars,  the  double  rent  claimed  in  the  cog- 
nizance. 

The  plaintiff  here  prays  a  reversal  of  this  judgment. 

1.  Because  the  deed  which  forms  a  part  of  the  cognisance, 
on  its  face,  shows  an  usurious  contract. 

2.  Because  the  pleas  set  forth,  with  sufficient  certainty,  an 
usurious  contract. 

The  statute  of  Virginia  against  usury  was  passed  in  1793, 
and  provides,  that  no  person  shall  take,  directly  or  indirectly, 
more  than  six  dollars  for  the  forbearance  of  one  hundred  dollars 
per  annum ;  and  it  declares,  that  all  bonds  and  other  instru- 
ments, for  a  greater  amount  of  interest;  shall  be  utterly  void. 

In  support  of  the  demurrer,  it  is  argued,  that  the  pleas  are 
defective,  as  they  do  not  contain  any  allegation  of  facts  which 
amount  to  usury ;  and  that  the  decision  must  turn  on  the  con- 
struction of  the  contract  between  Scholfield  and  Moore.  And 
it  is  contended,  that  although  usury  appears  upon  the  face  of  a 
deed,  yet  advantage  can  only  be  taken  of  it  by  plea.  That 
the  obligee  may  explain  the  contract,  by  showing  a  mistake  in 
the  scrivener,  or  a  miscalculation  of  the  parties. 

In  Comyn  <m  Usury,  201,  it  is  laid  down  that  in  an  actioB  oa 
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a  specialty,  thoii^b  it  appear  on  the  &ce  of  the  declaration  that 
the  bond,  &c.,  is  usurioua,  still  no  advantage  can  be  taken  of 
this,  unless  the  statute  be  specially  pleaded.  3  Salk.  291.  5 
Coke's  Rep.  119.  Chitty  on  Contracts,  240.  1  Sid.  285.  1 
Saund.  295,  a.  The  decision  of  this  point  is  not  necessarily 
involved  in  the  case. 

The  requbites  to  form  an  usurious  transaction  are  three : 

L  A  loan  either  express  or  implied. 

2.  An  understanding  that  the  money  lent  shall  or  may  be 
returned. 

3.  That  1^  ^eater  rate  of  interest  than  is  allowed  by  the 
statute,  shall  be  paid. 

The  intent  with  which  the  act  is  done,  is  an  important  ingre- 
dient to  constitute  this  offence.  An  ignorance  of  the  law  will 
not  protect  a  party  from  the  penalties  of  usury,  where  it  is  com- 
mitted ;  but  where  there  was  no  intention  to  evade  the  law, 
and  the  facts  which  amount  to  usury,  whether  they  appear  upon 
the  face  of  the  contract,  or  by  other  proof,  can  be  shown  to 
have  been  the  result  of  mistake  or  accident,  no  penalty  attaches. 

At  an  early  period  in  the  hbtory  of  English  jurisprudence, 
usury,  or  as  it  was  then  called,  the  loaning  of  money  at  interest, 
was  deemed  a  very  high  offence.  But  since  the  days  of  Henry 
VIII.  the  taking  of  interest  has  been  sanctioned  by  statute. 

In  this  country,  some  of  the  States  have  no  law  against  taking 
any  amount  of  interest,  which  may  be  fixed  by  the  contract. 

The  act  of  usury  has  long  since  lost  that  deep  moral  stain 
which  was  formerly  attached  to  it ;  and  is  now  generally  con- 
sidered only  as  an  illegal  or  immoral  act,  because  it  is  prohibited 
by  law.  Assuming  the  position,  that  the  pleas  contain  no  aver- 
ments which  extend  beyond  the  terms  of  the  contract ;  the  coun- 
sel in  support  of  the  demurrers  have  contended,  that  no  fair 
construction  of  the  deed  will  authorize  the  inference  that  it 
was  given  on  an  usurious  consideration.  It  was  the  purchase  of 
an  annuity,  it  is  contended ;  and  though  the  annuity  may  pro- 
dace  a  higher  rate  of  interest  than  six  per  cent  upon  the  con- 
sideration paid  for  it,  yet  this  does  not  taint  the  transaction  with 
usury. 

If  the  Court  were  limited  by  the  pleas  to  the  words  of  the 
contract,  and  it  purported  to  be  a  purchase  of  an  annuity,  and 
no  evidence  were  adduced  giving  a  difierent  character  to  the 
transaction,  this  argument  would  be  unanswerable.    An  annuity 
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may  be  purchased  like  a  tract  of  land  or  other  property,  and  the 
inequality  of  price  will  not  of  itself  make  the  contract  usurious. 
If  the  inadequacy  of  consideration  be  great,  in  any  purchase, 
it  may  lead  to  suspicion;  and,  connected  with  other  circum- 
stances, may  induce  a  Court  of  Chancery  to  relieve  against  the 
contract. 

In  the  case  imder  consideration,  five  thousand  dollars  were 
paid  for  a  ground  rent  of  five  hundred  dollars  per  annum.  This 
circumstance,  although  ten  per  cent,  be  received  on  the  money 
paid,  does  not  make  the  contract  unlawfiil.  If  it  were  a  bona 
fide  purchase  of  an  annuity,  there  is  an  end  to  the  question :  and 
the  condition  which  gives  the  option  to  the  vendor  to  repurchase 
the  rent,  by  paying  the  five  thousand  dollars  after  the  lapse  of 
five  years,  would  not  invalidate  the  contract.  1  Brown's  Ch.  7. 
93.  The  right  to  repurchase,  as  also  the  inadequacy  of  price, 
would  be  circumstances  for  the  consideration  of  a  jury. 

The  case  reported  in  2  Coke,  252,  is  strongly  relied  on  by  the 
counsel  for  the  defendant.  In  that  case,  an  action  of  debt  was 
brought  upon  an  obligation  of  three  hundred  pounds,  conditioned 
for  the  payment  of  twenty  pounds  per  annum,  during  the  lives 
of  the  plaintiff's  wife  and  son.  The  defendant  pleaded  the 
statute  of  usury,  and  that  he  applied  to  the. defendant  to  borrow 
of  him  one  himdred  and  twenty  pounds  at  the  lawful  rate  of 
interest ;  but  that  he  corruptly  offered  to  deliver  one  hundred 
and  twenty  pounds  to  Jiim,  if  he  would  be  obliged  to  pay  twenty 
pounds  per  annum. 

The  Court  considered  this  as  an  absolute  contract  for  the  pay- 
ment of  twenty  pounds  per  annum  during  two  lives ;  and  no 
agreement  being  made  for  the  return  of  the  principal,  it  was  not 
considered  usury.  But,  they  stated,  if  there  had  been  any  pro- 
vision for  the  repayment  of  the  principal,  although  not  expressed 
in  the  bond,  the  contract  would  have  been  usurious. 

This  is  a  leading  case,  and  the  principle  on  which  it  rests  has 
not  been  controverted  by  modem  decisions. 

Scholfield,  it  appears,  was  under  no  obligation  to  repurchase 
the  annuity,  but  he  had  the  option  of  doing  so  after  the  lapse  of 
five  years,  which  is  a  strong  circumstance  to  show  the  nature  of 
the  transaction. 

The  purchase  of  an  annuity,  or  any  other  device  used  to  cover 
an  usurious  transaction,  will  be  unavailing.  If  the  contract  be 
infected  with  usury,  it  cannot  be  enforced. 
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Where  an  annuity  is  raised  with  the  design  of  covering  a  loan, 
the  lender  will  not  be  exempted  by  it  from  the  penalties  of  usury, 
3  Bos.  &  Pul.  159.  On  this  point  there  is  no  contradiction  in 
the  authorities. 

If  a  party  agree  to  pay  a  specific  sum  exceeding  the  lawful 
interest,  provided  he  do  not  pay  the  principal  by  a  day  certain, 
it  is  not  usury.  By  a  punctual  pajrment  of  the  principal  he  may 
avoid  the  payment  of  the  sum  stated,  which  is  considered  as  a 
penalty." 

Where  a  loan  is  made  to  be  returned  at  a  fixed  day  with  more 
than  the  legal  rate  of  interest,  depending  upon  a  casualty  which 
hazards  both  principal  and  interest,  the  contract  is  not  usurious ; 
but  where  the  interest  only  is  hazarded,  it  is  usury. 

Does  the  decision  in  this  case,  as  has  been  contended,  depend 
upon  a  construction  of  the  contract  ?  Are  there  no  averments 
in  the  pleas  which  place  before  the  Court  material  facts  to  con- 
stitute usury,  that  do  not  appear  on  the  face  of  the  deed  ? 

If  the  Court  were  limited  to  a  mere  construction  of  the  con- 
tract, they  would  have  no  difficulty  in  deciding  that  the  case  was 
not  strictly  embraced  by  the  statute. 

In  the  second  plea,  the  plaintiff  below  prays  oyer  of  the  deed 
of  indenture,  and  among  other  statements  alleges,  "  that  it  was 
corruptly  agreed  between  the  said  Scholfield  and  the  said  Moore, 
that  the  said  Moore  should  lend  to  him  the  sum  of  five  thousand 
dollars,  and  in  consideration  thereof,  that  he  should  execute  the 
said  deed,"  &c.  And  in  another  part  of  the  same  plea  it  is 
stated,  "  that  the  said  Moore  did  corruptly  agree,  that  he  would 
in  the  said  indenture  covenant,  &c.,  that  if  the  said  Scholfield,  his 
heirs  and  assigns,  should  at  any  time  after  the  expiration  of  five 
years  from  the  date  of  said  indenture,  pay  to  the  said  Moore, 
his  heirs  and  assigns,  the  sum  of  five  thousand  dollars,  together 
with  all  the  arrears  of  rent,  he,  the  said  Moore,  would  release 
to  him  the  said  annuity." 

And  it  is  further  alleged,  ^^that  the  said  Moore,  in  pursuance 
and  in  prosecution  of  the  said  corrupt  agreement,  did  advance  to 
the  said  Scholfield  the  said  sum  of  five  thousand  dollars."  And 
agam,  **  that  the  said  deed  of  indenture  was  made  in  considera- 
tion of  money  lent  upon  and  for  usury ;  and  that  by  the  said  in- 
denture there  has  been  reserved  and  taken  above  the  ra,!te  of  six 
dollars  per  annum  in  the  hundred,  lor  the  forbearance  of  the  said 
sum  of  five  thousand  dollars  so  lent  as  aforesaid." 
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The  fourth  plea  contains  substantially  the  all^ations  as  to  the 
lending,  &LC.y  that  are  found  in  the  second  }dea. 

The  &cts  stated  in  the  pleas  are  admitted  by  the  demurrers, 
and  the  question  of  usury  arises  on  these  facts,  connected  as  they 
are  with  the  contract 

Although  the  second  and  fourth  pleas  may  not  contain  every 
proper  averment  with  technical  accuracy,  yet  they  are  substan- 
tially good.  All  the  material  facts  to  constitute  usury  are  found 
in  the  second  plea. 

It  states  a  corrupt  agreement  to  loan  the  money,  at  a  higher 
rate  of  interest  than  the  law  allows.  That  the  money  was  ad- 
vanced and  the  contract  executed  in  pursuance  of  such  agree- 
ment That  cm  the  return  of  the  principal,  with  a  full  pajrment 
of  the  rent,  after  the  lapse  of  five  years,  the  annuity  was  to  be 
released.  The  amount  agreed  to  be  paid  above  the  legal  interest, 
for  the  forbearance,  is  not  expressly  averred,  but  the  &cts  are  so 
stated  in  the  plea  as  to  show  the  amount  with  certainty.  Five 
hundred  dollars,  under  cover  of  the  annuity,  were  to  be  paid 
annually  for  the  forbearance  of  the  five  thousand  dollars,  making 
an  annual  interest  of  ten  per  cent.  Do  not  these  facts^  uncon- 
tradicted as  they  are,  amount  to  usury  7  Is  it  not  evident  firom 
this  statement  of  the  case,  that  the  annuity  was  created  as  a 
means  for  paying  the  interest  until  the  principal  should  be  re- 
turned, and  as  a  disguise  to  the  transaction  7  Such  is  the  legiti- 
mate inference  which  arises  from  the  facts  stated  in  the  plea. 

At  this  point  in  the  case  an  important  question  is  raised,  whether 
Lloyd,  the  plaintifif  in  the  replevin,  being  the  ass^ee  of  Schol- 
field,  can  set  up  this  plea  of  usury  in  his  defence.  It  is  strongly 
contended  that  he  cannot  He  purchased  this  property,  it  is 
alleged,  subject  to  the  annuity,  and  paid  for  it  a  proportionably 
less  consideration.  That  knowing  of  the  charge  before  he  made 
the  purchase,  it  would  be  unjust  for  him  now  to  evade  the  pay- 
ment. And  the  inquiry  is  made,  whether  Lloyd  could  plead 
usury  in  this  contract,  if  the  annuity  had  been  purchased  by 
Scholfield.  He  would  be  estopped  from  doing  so,  it  is  urged,  by 
the  obligaticms  of  his  own  contract,  as  he  is  now  estopped  from 
resisting  the  claim  of  Moore. 

As  to  the  injustice  of  the  defence,  it  may  be  remarked  that  the 
objection  would  apply  with  still  greater  force  against  Scholfield, 
if  he  were  to  attempt,  by  a  similar  defence,  to  evade  the  pay- 
ment of  the  annuity.    He  received  the  money  after  assenting  to 
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the  contract ;  but  he  is  at  liberty  to  evade  the  payment  of  the 
aDnmty  by  the  plea  of  usury.  Is  the  position  correctly  taken, 
that  no  person  can  avail  himself  of  this  plea,  but  a  party  to  the 
original  contract  ? 

The  principle  seems  to  be  settled,  that  usurious  securities  are 
not  only  void,  as  between  the  original  parties,  but  the  illegality 
of  their  inception  affects  them  even  in  the  hands  of  third  persons 
who  are  entire  strangers  to  the  transaction.  Comyn  on  Usury, 
169.  A  stranger  must  **  take  heed  to  his  assurance  at  his  peril ;" 
and  cannot  insist  on  his  ignorance  of  the  contract,  in  support  of 
his  claim  to  recover  upon  a  security  which  originated  in  usury. 

In  the  case  of  Lowe  vs.  Waller,  Douglass,  735,  the  plaintiff 
was  the  endorser  of  a  bill  originally  made  upon  an  usurious  con- 
tract, though  he  had  received  it  for  a  valuable  consideration,  and 
was  entirely  ignorant  of  its  vice.  The  Court  of  King's  Bench, 
after  great  consideration,  determined  that  the  words  of  the 
statute  were  too  strong ;  and  that,  after  what  had  been  held  in 
a  case  on  the  statute  against  gaming,  the  plaintiff  could  not 
recover. 

If  a  bill  of  exchange  be  drawn  in  consequence  of  an  usurious 
agreement  for  discounting  it,  although  the  drawer  to  whose  order 
it  was  payable  was  not  privy  to  this  agreement,  still  it  is  void  in 
the  hands  of  a  bona  fide  endorser.  2  Camp.  599.  In  Holt's  N. 
P.  256,  Lord  Ellenborough  lays  down  the  law,  that  a  bona  fide 
holder  cannot  recover  upon  a  bill  founded  in  usury ;  so  neither 
C8di  he  recover  upon  a  note  where  the  payee's  endorsement 
through  which  he  must  claim  has  been  made  by  an  usurious 
agreement.  But  if  the  first  endorsement  be  valid,  a  subsequent 
usurious  endorsement  will  not  affect  him ;  because  such  interme- 
diate endorsement  is  not  necessary  to  his  title  to  sue  the  original 
parties  to  the  note. 

If  a  note  be  usurious  in  its  inception,  and  it  pass  into  the 
hands  of  a  bona  fide  holder  who  has  no  notice  of  the  usury,  and 
the  drawer  give  to  the  holder  a  bond  for  the  amount  of  the  note, 
the  bond  would  not  be  affected  by  the  usury.    8  Term  Rep.  390. 

In  the  case  of  Jackson  vs.  Henry,  reported  in  10  Johnson,  185, 
a  plea  of  usury  was  set  up  to  invalidate  the  title  of  a  purchaser 
at  a  sale  of  mortgaged  premises.  This  sale,  under  the  statute  of 
New  York,  is  equivalent  to  a  foreclosure  by  a  decree  in  chan- 
cery ;  and  the  Court  decided,  that  the  title  of  the  purchaser  was 
not  affected  by  usury  in  the  debt  for  which  the  mortgage  was 
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given.  The  statute  of  New  York  declares  all  bonds^  bills,  con- 
tracts and  assurances,  infected  with  usury,  **  utterly  void."  And 
so  say  the  Court,  on  the  adjudged  cases,  when  the  suit  at  law  is 
between  the  original  parties,  or  upon  the  very  instrument  in- 
fected. 

The  case  of  D'Wolf  vs.  Johnson,  reported  in  10  Wheat.  367, 
is  relied  on  by  the  counsel  for  the  defendant,  as  a  decision  in 
point. 

In  that  case  it  will  be  observed,  that  the  first  mortgage  being 
executed  in  Rhode  Island  in  1815,  was  not  usurious  by  the  laws 
of  that  State ;  and  the  second  one,  executed  in  Kentucky,  in  1817, 
being  a  new  contract,  was  not  tainted  with  usury.  The  question, 
therefore,  whether  the  purchaser  of  an  equity  of  redemption  can 
show  usury  in  the  mortgage  to  defeat  a  foreclosure,  was  not  in- 
volved in  that  case. 

The  Virginia  statute  makes  void  every  usurious  contract ;  and 
the  second  plea  contains  allegations  which,  uncontradicted,  show 
that  the  contract  between  Moore  and  Scholfield  was  usurious  in 
its  origin. 

This  contract,  thus  declared  to  be  void,  is  sought  to  be  en- 
forced against  Lloyd,  thepurchaserof  the  property  charged  with 
the  annuity.  Between  Scholfield  and  Lloyd  there  is  a  privity ; 
and  if  the  contract  for  the  annuity  be  infected  with  usury,  is  it 
not  void  as  against  Lloyd  7 

In  this  contract,  a  summary  remedy  is  given  to  enter  on  the 
premises,  and  levy,  by  distress  and  sale  of  the  goods  and  chat- 
tels there  found,  for  the  rent  in  arrear ;  and  if  the  distress  should 
be  insufficient  to  satisfy  the  rent,  and  it  should  remain  unpaid  for 
thirty  days,  Moore  is  authorized  to  enter  upon  the  premises,  and 
to  expel  Scholfield,  his  heirs  and  assigns,  and  hold  the  estate. 
Lloyd,  as  the  assignee  of  Scholfield,  comes  within  the  terms  of 
the  contract ;  and  is  liable,  being  in  possession  of  the  premises, 
to  have  his  property  distrained  for  the  rent,  and  if  it  be  not  paid, 
himself  expelled  from  the  possession.  Under  such  circumstances, 
may  he  not  avail  himself  of  the  plea  of  usury,  and  show  that 
the  contract,  which  so  materially  aflTects  his  rights,  is  invalid  T 
Moore  seeks  his  remedy  under  this  contract,  and  if  it  be  usuri- 
ous and  consequently  void,  can  it  be  enforced  ? 

If  usury  may  be  shown  in  the  inception  of  a  bill,  to  defeat  a 
recovery  by  an  endorsee,  who  paid  for  it  a  valuable  considerap 
tion  without  notice  of  the  usury,  may  not  the  same  defence  be 


USURY.  178 


Lloyd  vs.  Scott. 


set  up,  where,  in  a  case  like  the  present,  the  party  to  the  usuri- 
ous contract  claims,  by  virtue  of  its  provisions,  a  summary  mode 
of  redress. 

The  Court  entertain  no  doubt  on  this  subject.  They  think  a 
case  of  usury  is  made  out  by  the  facts  stated  in  the  second  plea, 
and  that  Lloyd  may  avail  himself  of  such  a  defence. 

The  judgment  of  the  Circuit  Court  must  be  reversed,  and  the 
cause  remanded,  with  instructions  to  overrule  the  demurrers  to 
the  second  and  fourth  pleas,  and  permit  the  defendant  to  plead. 

This  case  came  before  the  Court  again,  and  is  reported  in  9th  Peters,  418, 
where  the  English  authorities  on  the  shifts  to  elude  the  statute  of  usury  by  the 
purchase  of  annuities,  are  reviewed  by  Chief  Justice  Marshall,  and  the  doc- 
trines pronounced  in  this  opinion  confirmed,  so  far  as  they  were  considered. 
It  would  be  impossible  to  compress  into  the  compass  allowed  to  this  note,  any 
intelligible  sketch  of  the  leading  cases  on  the  subject  of  usury.  The  most 
that  will  be  attempted  is  to  expand  and  develope  the  general  propositions  which 
are  stated  in  the  opinion  of  the  Court,  and  to  direct  the  student  to  fuller  sources 
of  information. 

And,  first,  as  to  the  intention  of  the  parties.  "  It  has  been,"  says  Judge  Story, 
in  the  Bank  pf  the  United  States  vs.  Waggener  et  als.,  9  Peters,  399,  '*  the  uni- 
form construction  of  the  usury  laws  in  England,  and  it  is  equally  applicable  here, 
that  to  constitute  the  ofience  of  usury,  within  the  prohibitions  of  the  act,  there 
must  be  an  intention  knowingly  to  contract  for  or  to  take  usurious  interest ; 
if  neither  party  intend  it,  but  act  bona  fide  and  innocently,  the  law  will  not 
infer  a  corrupt  agreement.  Where,  indeed,  the  contract  upon  its  very  face 
imports  usury,  as  by  an  express  reservation  of  more  than  legal  interest,  there  is 
no  room  for  presumption,  for  the  intent  is  apparent ;  res  ipsa  loquitur.  But 
where  the  contract  on  its  face  is  for  legal  interest  only,  then  it  must  be  proved 
that  there  was  some  corrupt  agreement, or  device,  or  shift,  to  cover  usury;  and 
that  it  was  in  the  full  contemplation  of  the  parties.  These  distinctions  are 
laid  down  and  recognised  so  early  as  the  cases  of  Button  vs.  Downham,  Cro. 
Eliz.  642 ;  Bedingfield  vs.  Ashley,  Cro.  Eliz.  741  ;  Roberts  vs.  Tremayne,  Cro. 
Jac.  607.  The  same  doctrine  has  been  acted  upon  in  modern  times,  as  in 
Murray  vs.  Hard,  2  Wm.  Black,  859,'  where  Grould,  Justice,  said  that  the  ground 
and  foundation  of  all  usurious  contracts  is  the  corrupt  agreement ;  in  Floyer 
vs.  Edwards,  Cow.  112,  in  Hammet  vs.  Yea,  1  Bos.  and  Pull.  144,  in  Doe  vs 
Gooch,  3  Bam.  and  Aid.  664,  and  in  Solarte  vs.  Melville,  7  B.  &  Cress.  431." 
S.  p.  Nourse  vs.  Prime,  7  J.  C.  R.  77.  Planters  Bank  vs.  Snodgrass,  4  How. 
M.  R.  fi73.  Ely  175.  M'Clung,  4  Port.  128.  Childers  vs.  Deane,  4  Rand.  406. 
Whitworth  vs.  Adams,  6  Rand.  333.  The  distinction  taken  in  the  more 
recent  English  and  American  decisions,  is  between  a  mistake  of  iact  and  a 
mistake  of  law.  Whenever  any  act  is  intentionally  done,  which  shall  be  con- 
sidered in  violation  of  the  statute,  it  is  taken  to  be  corruptly  done,  though  the 
party  had  not  the  least  idea  that  he  was  ofifending  against  the  law.  Thus,  if  a 
scrivener,  in  taking  a  bond,  by  mistake  puts  down  a  larger  sum,  this  will  not 
make  the  contract  usurious  or  avoid  the  statute.    The  same  rule  would  apply 
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where  a  larger  amoiiDt  of  interest  was  reserved,  throogfa  a  mwtalr^  in  the  cal- 
eolation.  But  where  more  than  legal  interest  is  knowingly  receiyed,  under  a 
mistake  of  the  law,  and  without  anj  intention  of  Tiolating  the  statute,  it  cod- 
Bti totes  usury ;  for  the  intent  of  the  parties  is  a  legal  inference  from  established 
&cts.  Thus,  in  the  case  of  the  New  York  Firemen's  Insurance  Company  vs. 
Ely,  2  Cow.  Rep.  678,  where  the  company  had  been  in  the  habit,  on  diseoont- 
ing  notes,  of  calcukting  interest  as  if  the  year  consisted  of  360  days,  making 
90  days  a  quarter,  60  days  a  sixth  of  the  year,  for  convenience,  under  an 
impression  that  it  was  entirely  legal,  the  Court  yet  pronounced  the  transaction 
to  be  usurious.  S.  P.  Bank  of  Utica  vs.  Wager,  2  Cow.  712.  Maine  Bank 
vs.  Butts,  9  Mass.  49.  Gibson  rs.  Steams,  3  N.  Hamp.  185.  Utica  Ins.  Co. 
vs.  Kip,  3  Wend.  369.    Marsh  vs.  Martindale,  3  Bos.  and  Pull.  154. 

So  far,  however,  as  the  particular  illustration  which  we  have  cited  of  the 
general  doctrines  is  concerned,  it  is  the  subject  of  great  diversity  of  opinion. 
It  has  arisen  for  adjudication  in  almost  every  State  in  the  Union,  owing  to  the 
common  practice  among  bankers  and  commercial  men,  of  using  Rowlett's 
tables  in  the  calculation  of  interest.  For  the  purpose  of  simplifying  the  cal- 
culations, and  avoiding  innumerable  embarrassing  fractional  quantities,  this 
excellent  work  was  prepared  upon  the  hypothesis,  that  the  year  contains  360 
instead  of  365  days.  In  consequence  of  the  convenience  af&rded  by  these 
tables,  and  their  extensive  use  in  the  mercantile  community,  the  Courts  of 
Massachusetts,  Vermont,  Virginia,  North  Carolina,  Alabama,  Mississippi,  Ma- 
ryland, and,  it  is  believed,  most  of  the  other  States,  have  abandoned  the  strict 
rule  laid  down  in  New  York,  and  have  sanctioned  their  use  in  the  computation 
of  interest. 

Agricultural  Bank  vs,  Bissell,  12  Pick.  586,  Bank  of  St  Albans  vs.  Scott, 
1  Verm.  426,  Lyon  vs.  Bank  of  A.,  2  Stewart's  Ala.  Rep.  469,  The  Bankv5. 
Hunter,  1  Dev.  Rep.  129,  Planters  Bank  vs.  Snodgrass,  4  How.  Miss.  Rep. 
673,  Bank  of  North  Carolina  vs.  Cowen,  8  Leigh.  238,  Duncan  vs.  the  Mary- 
land Savings  Institution,  10  Gill  &  J.  299. 

Upon  the  same  consideration,  the  doctrine  has  been  long  settled  that  the 
taking  of  interest  in  advance,  by  a  bank,  in  the  usual  course  of  business,  upon 
the  discount  of  notes,  is  not  usury.  Thornton  vs.  the  Bank  of  Washington,  3 
Peters  36.  Bank  of  Utica  vs.  Phillips,  3  Wend.  408.  Maine  Bank  vs.  Butts. 
9  Mass.  49. 

In  the  next  place  there  must  be  a  loan.  The  word  loan  embraces  three 
species  of  bailments ;  commodatum,  the  lending  of  a  chattel,  as  a  horse,  which 
is  to  be  specifically  returned,  without  compensation  to  the  bailor ;  mtUuum,  or 
a  loan  for  consumption,  where  the  same  amount  of  the  thing  borrowed,  as  of 
oil,  or  wine,  is  to  be  returned  in  kind ;  and  usura,  where  money,  wine,  or 
any  other  chattel  is  loaned,  and  something  more  is  to  be  returned  than  was 
received  for  the  use.  The  English  and  (it  is  presumed)  American  statutes 
apply  not  only  to  the  loan  of  money,  but  of  goods,  wares,  merchandise  or  other 
commodity.  In  Vermont  and  Massachusetts,  the  statute  contains  an  excep- 
tion, excluding  from  its  operation  the  customary  dealings  among  farmers,  as  to 
the  loan  of  cattle  and  grain,  and  to  be  returned  in  a  larger  quantity.  The 
student  will  find  an  examination  of  the  law  applicable  to  ^e  loan  of  specific 
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chattels  in  Spencer  vs,  Tilden,  6  Cowen,  144,  Cnmmings  vs.  WillianiB,  4  Wend. 
679,  Ua]l  vs.  Haggut,  17  Wend.  280,  Whipple  ct .  Powers,  7  Verm.  467. 

The  loan  intended  to  be  embiaced  by  the  statutes  against  usury,  has  been 
defined  to  be  ''  a  temporary  letting  for  profit  of  the  use  of  money,  goods,  and  to 
be  returned  to  the  lender."  It  is  this  quality  of  being  retumaUe,  that  consti- 
tutes a  loan,  and  excludes  from  usury  all  contracts  in  which  the  principal  is 
put  at  stake.  Such  contracts  may  be  unreasonable,  and  as  such,  furnish 
ground  for  relief  in  a  Court  of  Equity :  but  they  are  not  usurious.  The  con- 
tingency, however,  to  produce  this  eflect,  must  be,  1,  lawful ;  2,  fair  and  reason- 
able, so  as  to  rebut  the  presumption  of  its  being  a  colorable  device  to  conceal 
usury. 

But  it  is  not  necessary  that  the  transaction  should  be  upon  its  face,  a  loan. 
Such  a  construction  would  have,  in  efiect,  repealed  the  statute; on  the  contrary, 
whatever  form  it  may  assume,  the  highest  judicial  authority  has  declared  that, 
if  it  was  in  fact  a  loan  of  money,  the  wit  of  man  cannot  find  a  shift  to  take  it 
out  of  the  statute.  The  usurer  has  resorted  to  every  species  of  artifice  for 
the  purpose  of  protecting  his  illegal  traffic,  but  the  courts  have  been  astute  in 
proportion  in  detecting  and  foiling  him.  Sometimes,  a  colorable  risk  was 
added  to  the  loan,  or  it  was  disguised  under  the  form  of  a  post  obit  or  bottomry 
bond ;  sometimes  under  what  was  called  a  dry  exchange.  The  borrower  drew 
a  bill  on  a  fictitious  person,  supposed  to  reside  abroad.  The  bill  was  never  sent 
abroad,  but  protested  for  non-payment,  and  the  borrower  charged  with  exchange, 
re-exchange,  and  other  expenses  beyond  legal  interest.  Sometimes,  stock 
was  lent,  or  money  in  the  funds  to  be  returned  by  the  borrower  at  a  future  day, 
until  which  time  he  is  charged  with  interest  for  more  than  the  market  price  of 
the  stock.  Sometimes,  by  advancing  money  on  a  pretended  partnership,  by 
which  means  the  lender  gets  exorbitant  interest  under  the  pretext  of  partner- 
ship profits.  Sometimes,  by  giving  the  loan  the  shape  of  the  purchase  of  a 
Hfe  annuity.  Sometimes,  by  obtaining  a  beneficial  lease,  in  consideration  of  a 
loan  of  money.  Sometimes,  by  discounting  notes  and  bills  of  exchange  under 
the  cloak  of  a  purchase  and  sale.  Sometimes,  by  selling  goods  for  cash,  at 
auction,  at  a  price  greatly  beyond  their  value.  Sometimes,  by  lending  an 
endorsement  upon  which  money  may  be  raised,  for  a  compensation  exceeding 
indemnity  for  the  principal  and  interest  which  may  be  advanced.  But  in  all 
these  cases,  there  must  be  circumstances  to  show  that  the  transaction  was  not 
bona  fide  what  it  purported  to  be,  but  a  device  of  the  lender  of  money  to  elude 
the  statutes  against  usury.  Opinion  of  Judge  Carr,  Whitworth  vs,  Adams,  6 
Ran.  333,  Douglas  vs,  McChesney,  2  Rand.  109.  Bank  of  the  Valley  vs. 
Stribling,  7  Leigh,  26 ;  Dowell  vs.  Vannoy,  3  Dev.  43 ;  Steele  vs.  Whipple,  21 
Wend.  103 ;  Cleveland  vs.  Loder,  7  Paige,  557 ;  Eetchum  vs.  Barber,  4  Hill 
224;  Morgan  vs.  Schermerhom,  1  Paige's  Rep.  544;  Perkins  vs.  Dye,  3 
Dana,  173. 

But  a  greater  rate  of  interest  must  be  received,  than  is  allowed  by  the 
statute.  It  is  immaterial,  however,  in  what  shape  the  usurious  gain  may 
be  reserved.  It  may  be  money,  or  property,  or  the  use  of  either.  "A 
profit  made,  or  loss  imposed  on  the  necessities  of  the  borrower,  whatever  form, 
shape,  or  dipguise  it  may  assume,  where  the  treaty  is  for  a  loan,  and  the  capital 
is  to  be  returned  at  all  events,  has  always  been  adjudged  to  be  so  much  profit 
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taken  upon  a  loan ;  and  to  be  a  violation  of  thoae  laws  which  limit  the  lender 
to  a  specified  rate  of  interest."  Opinion  of  Judge  Johnson,  in  the  Bank  of 
United  States  vs.  Owings  et  al.,  2  Peters,  636.  S.  P.  in  the  following  cases, 
Galloway  rs.  Logan,  4  Lou.  N.  S.  167 ;  Hemer  rs.  Harral,  2  Stew.  &,  Post 
223 ;  Richardson's  Adms.  t5.  Brow,  ib.  207 ;  Mitchell  vs.  Preston,  5  Day,  IM. 

To  invalidate  a  security,  the  usury  must  be  reserved  apon  an  agreement, 
either  prior  to  or  at  the  time  of  \\b  execution.  It  must  precede  the  contract, 
and  nuike  a  part  of  it  If  pure  in  its  inception,  no  subsequent  usurious 
agreement  can  infect  it  with  pollution.  Parker  vs,  Ramsbottom,  3  B.  and 
C.  357.     ChasUin  vs.  Johnson,  5  Hill,  523. 

If,  however,  the  contract  was  usurious  in  its  inception,  it  was  considered  in 
England  (until  recently),  and  in  most  of  the  States  of  this  country,  wholly 
void — ^not  only  in  the  hands  of  the  original  payee  bat  an  innocent  endorsee.  It 
has  been  said  to  be  ''  bom  a  nuUiusJiHus ;  it  comes  into  the  world  with  no  rights, 
and  goes  through  it  in  the  same  condition.'*  Lowe  vs.  Waller,  Douglas,  736, 
Churchill  vs.  Suter,  4  Mass.  156,  Wilkie  vs.  Roosevelt,  3  John.  Cas.  206, 
Bailey  vs.  Lumpkins,  1  Kelley,  392. 

This  construction  has  been  founded  upon  the  language  of  the  statutes 
against  usury,  declaring  that  they  shall  be  considered  wholly  void.  Without 
such  a  provision,  the  contract  would  have  been  valid  in  the  hands  of  persons 
who  were  strangers  to  the  usury.  Fleckner  vs.  Bank  of  the  United  States, 
8  Wheat  338. 

But  although  the  radical  vice  of  an  usurious  contract  attaches  to  and  InfiBCts 
all  future  securities  for  the  same  loan,  yet  the  contract  may  be  purged.  The 
law  allows  the  guilty  party  a  locus  penitential.  For  example,  if  there  is  an 
accounting  between  the  parties,  a  deduction  made  of  the  usurious  excess 
which  has  been  paid,  and  a  new  security  given  for  the  balance,  the  contract 
is  said  to  be  purged,  and  the  last  security  taken  is  valid.  Barnes  vs.  Hedley, 
2  Taunt  184.  Wright  vs.  Wheeler,  1  Camp.  166.  M'Clure  vs.  Williams, 
7  Ver.  210.  Bailey  vs.  Lumpkin,  1  Kelley,  392.  Kilboum  vs.  Bradley,  3 
Day,  356. 

But  the  mere  change  of  securities  will  not  give  life  to  the  contract  Every 
subsequent  security  given  for  a  loan  originally  usurious,  however  remote  or 
often  renewed,  is  void.  Tuthill  vs.  Davis,  20  J.  R.  285,  Thomas  vs,  Cartheral, 
6  Gill,  and  J.  23,  Walker  vs.  the  Bank  of  Washington,  3  How.  62. 

Besides  the  cases  which  have  been  cited,  the  student  will  find  much  interest- 
ing matter  in  the  learned  note  of  the  Reporter  to  Jones  vs.  Davison,  1  Holt 
256 ;  and  a  copions  collection  of  the  American  decisions  and  statutes  in  Blyden- 
burgh's  Treatise  on  Usury. 
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Construction  of  a  Gnartntee.  Notice  mast  be  given  of  its  acceptance.  When 
notice  must  be  given  of  amount  of  advances  made  on  its  credit  Guarantor 
not  responsible  until  demand  of  payment  made  upon  principal  debtor,  and 
notice  given  of  his  default. 

Douglass  et  aL  vs,  Reynolds,  Byrne  &  Co.* 

Me.  Justice  Stoby  delivered  the  opinion  of  the  Court. 

This  case  comes  before  us  upon  a  writ  of  error  to  a  judgment 
of  the  District  Court  of  the  District  of  Mississippi,  in  which  the 
plaintiffs  in  error  are  the  defendants  in  the  Court  below. 

The  original  action  is  founded  upon  a  guarantee  given  by 
Douglass  and  others  in  favor  of  one  Chester  Haring,  by  the  fol- 
lowing letter : 

**Port  Gibson,  December,  1807. 
**  Messrs.  Reynolds,  Byrne  &  Co. 

**  Gentlemen : — Our  friend,  Mr.  Chester  Haring,  to  assist  him 
in  business,  may  require  your  aid  from  time  to  time,  either  by 
acceptance  or  endorsement  of  his  paper,  or  advances  in  cash. 
In  order  to  save  you  from  harm  by  so  doing,  we  do  hereby  bind 
ourselves,  severally  and  jointly,  to  be  responsible  to  you  at  any 
time  for  a  sum  not  exceeding  eight  thousand  dollars,  should  the 
said  Chester  Haring  fail  to  do  so.     Your  obedient  servants, 

"  James  S.  Douglass, 
"  Thomas  G.  Singleton, 
"  Thomas  Going." 

The  declaration  contains  two  counts.  The  first  alleges  that 
upon  the  faith  of  the  letter,  the  original  plaintiffs  accepted  and 
endorsed  drafts  or  paper  of  Haring  to  the  amount  of  eight 
thousand  dollars,  which  they  were  obliged  to  pay,  and  did  pay 

•    7  Peters  113. 
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at  the  maturity  thereof;  and  of  which  they  gave  due  notice  to 
defendants.  The  second  count  is  for  money  lent,  and  money 
had  and  received.  But  this  may  be  laid  entirely  out  of  the  case, 
since  it  is  very  clear,  that,  upon  a  collateral  undertaking  of  this 
sort,  no  such  suit  is  maintainable. 

At  the  trial  upon  the  general  issue  and  the  plea  of  pajrment, 
the  plaintiffs,  who  are  resident  merchants  at  New  Orleans,  offered 
evidence  to  prove  the  payment  of  five  promissory  notes,  dated 
on  the  1st  of  May,  1829,  payable  to  Daniel  Greenleaf  or  order, 
and  endorsed  by  him,  viz.  one  note  due  on  the  20th  of  No- 
vember, 1829,  for  four  thousand  dollars  ;  one  due  on  the  20th  of 
December,  1829,  for  four  thousand  five  hundred  dollars ;  one 
due  on  the  20th  January,  1830,  for  five  thousand  five  hundred 
dollars ;  one  due  on  the  20th  of  February,  1830,  for  five  thou- 
sand five  hundred  dollars ;  and  one  due  on  the  20th  of  March, 
1830,  for  five  thousand  five  hundred  dollars,  in  the  whole  amount- 
ing to  twenty-five  thousand  dollars ;  and  that  the  notes  had  been 
discounted  with  the  plaintiffs'  endorsement  thereon,  and  were 
taken  up  by  them  at  maturity. 

It  also  appeared  in  evidence,  that  soon  after  the  letter  of  gua- 
rantee had  been  received,  acceptance  had  been  made  of  the 
drafts  of  Haring  by  the  plaintiffs  to  the  amount  of  eight  thou- 
sand dollars ;  and  that  other  large  transactions  of  debt  and 
credit  took  place  between  them,  upon  which,  on  the  1st  of  May, 
1829,  there  was  a  balance  of  principal  of  twenty-two  thousand 
five  hundred  and  seventy-three  dollars  and  twenty-three  cents, 
besides  interest,  due  to  the  plaintiffs ;  and  credits  to  a  larger 
amount  than  eight  thousand  dollars  had  come  into  possession 
of  the  plaintiffs.  And  on  that  day  the  foregoing  notes  were 
received,  and  the  following  receipt  written  on  the  account  con- 
taining the  balance : 

"Received,  Port  Gibson,  May  1,  1829,  in  part  and  on  account 
of  the  above  account,  and  interest  that  may  be  due  thereon,  the 
following  notes,  to  wit,  [enumerating  them]  amounting  in  all  to 
twenty-five  thousand  dollars,  which  notes,  when  discounted,  the 
proceeds  to  go  to  the  credit  of  this  account. 

"  Reynolds,  Byrne  &  Co.** 

There  was  a  good  deal  of  other  evidence  in  the  cause,  but  it 
does  not  seem  necessary  to  state  it  at  large,  since  no  part  of  it 
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becomes  important  to  a  just  understanding  of  the  merits  of  the 
controversy,  as  it  now  stands  before  us. 

In  the  progress  of  the  trial  the  depositions  of  several  witnesses 
who  were  clerks  in  the  counting-house  of  the  plaintiffs  were  read, 
in  which  they  stated,  that  they  knew  that  the  letter  of  credit  was 
considered  by  the  plaintiffs  as  covering  any  balance  due  by 
Chester  Haring  to  the  plaintiffs,  for  advances  from  that  time  to 
the  extent  of  eight  thousand  dollars ;  and  that  advances  were 
made  and  moneys  paid  by  them  on  account  of  Haring,  from  the 
time  of  receiving  the  said  letter  of  credit,  predicated  on  the  said 
letter,  always  protecting  the  plaintiffs  to  the  amount  of  eight 
thousand  dollars,  whenever  the  said  amount  or  less  might  be 
uncovered  ;  and  that  it  was  considered  in  the  said  counting-house 
of  the  plaintiffs  as  a  continuing  letter  of  credit,  and  so  acted  upon 
by  the  plaintiffs.  To  the  admission  of  this  part  of  the  deposi- 
tions the  defendants  objected ;  but  the  Court  overruled  the  objec- 
tion, and  permitted  the  evidence  to  be  read  to  the  jury  as  evidence 
of  the  reliance  of  the  plaintiffs  upon  the  letter  of  credit,  to  the 
amount  of  the  eight  thousand  dollars,  for  acceptances,  payments, 
advances  and  endorsements  made  to  Haring.  The  defendants 
excepted  to  this  admission  of  the  evidence ;  and  the  propriety 
of  this  ruling  of  the  Court  constitutes  the  first  question  in  the 
case. 

We  are  of  opinion,  that  the  evidence  was  rightly  admitted,  in 
the  view,  and  for  the  purposes  stated  by  the"court  below.  It  was 
Dot  offered  to  explain  or  establish  the  construction  of  the  letter 
of  credit  (See  Russell  vs.  Clarke,  3  Dall.  415,  S.  C.  7  Cranch's 
Rep.  69),  whether  it  constituted  a  Umited  or  a  continuing  gua- 
rantee ;  and  was  not  thus  open  to  the  objection  which  has  been 
relied  on  at  the  bar,  that  it  was  an  attempt  by  parol  evidence  to 
explain  a  written  contract.  It  was  admitted  simply  to  establish 
that  credit  had  been  given  to  Haring  upon  the  faith  of  it  from 
time  to  time,  and  that  it  was  treated  by  the  plaintiffs  as  a  con- 
tinuing guarantee ;  so  that  if)  in  point  of  law,  it  was  entitled  to 
that  character,  the  plaintiffs'  claim  might  not  be  open  to  the  sug- 
gestion, that  no  such  advances,  acceptances,  or  endorsements,  had 
in  fact  been  made  upon  the  credit  of  it ;  an  objection  which,  if 
founded  in  fact,  might  have  been  fatal  to  their  claim.  Nothing 
can  be  clearer  upon  principle,  than  that  if  a  letter  of  credit  is 
given,  but  igjact  no  advances  are  made  upon  the  faith  of  it,  the 
party  is  not  entitled  to  recover  for  any  debfs  due  to  him  from 
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the  debtor,  in  whose  favor  it  was  given,  which  have  been 
incurred  subsequently  to  the  guarantee,  and  without  any  refer- 
ence to  it- 

The  other  exceptions  are  to  certain  instructions,  prayed  by 
the  defendants,  and  refused  by  the  Court. 

They  are  as  follows : 

1.  That  the  said  letter  of  credit  sued  on  is  not  a  continuing 
guarantee,  but  is  a  limited  one  ;  and  that  when  an  advance  or 
advances,  acceptance  or  acceptances,  endorsement  or  endorse- 
ments, had  been  made  by  the  plaintiffs  on  the  faith  of  said  letter 
of  credit,  to  the  amount  of  eight  thousand  dollars,  the  guarantee 
hecB^me  functus  officio^  and  ceased  to  operate  upon  any  future 
advances,  acceptances,  or  endorsements,  made  by  said  plaintiffs 
for  Chester  Haring.  And  that  if  the  said  plaintiffs  received  from 
said  Haring,  in  payment  of  their  advances,  acceptances,  or 
endorsements,  made  on  account  of  said  guarantee,  the  amount 
of  eight  thousand  dollars,  it  was  a  discharge  of  said  letter  of 
guarantee ;  and  that  any  future  advances,  acceptances,  or  en- 
dorsements, cannot  be  charged  against  and  recovered  from  the 
defendants,  by  virtue  of  said  letter  of  credit. 

2.  That  to  entitle  the  plaintiffs  to  recover  on  said  letter  of 
guarantee,  they  must  prove  that  notice  had  been  given  in  a  rea- 
sonable time  after  said  letter  of  guarantee  had  been  accepted  by 
them,  to  the  defendaifts,that  the  same  had  been  accepted. 

3.  That  to  entitle  the  plaintiffs  to  recover  on  said  letter  of 
credit  they  must  prove  that,  in  a  reasonable  time  after  they  had 
made  advances,  acceptances,  or  endorsements  for  said  Haring, 
on  the  faith  of  said  letter  of  guarantee,  they  gave  notice  to  said 
defendants  of  the  amount  and  extent  thereof. 

4.  That  to  entitle  the  plaintiffs  to  recover  on  said  letter  of 
credit,  they  must  prove  that  a  demand  of  payment  had  been 
made  of  Chester  Haring,  the  principal  debtor,  of  the  debt  sued 
for ;  and  in  case  of  non-payment  by  him,  that  notice  of  such 
demand  and  non-payment  should  have  been  given  in  a  reason- 
able time  to  the  defendants ;  and  in  failure  of  such  proof,  the 
defendants  are  in  law  discharged. 

5.  That  the  promissory  notes,  drawn  by  C.  Haring  the  prin- 
cipal debtor,  and  endorsed  by  Daniel  Greenleaf,  and  received  by 
the  plaintiffs  on  the  1st  of  May,  1829,  as  expressed  in  the  said 
receipt  of  that  date  at  the  end  of  their  said  account,  and  the 
discounting  the  same  in  New  Orleans  by  the  plaintiffs,  after  they 
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had  endorsed  the  same  for  that  purpose,  the  same  being  dis- 
counted before  they  fell  due,  and  the  receipt  of  the  net  proceeds 
arising  from  the  discounting,  carried  to  the  credit  of  Chester 
Haring's  account  on  the  books  of  the  plaintiffs,  was  a  discharge 
of  the  guarantors  on  said  guarantee,  provided  the  debt  now  sued 
for  was  included  in  the  sum  total  of  said  account,  on  account  of 
which  said  promissory  notes  were  taken  and  receipted  for. 

6.  That  if  the  said  notes,  mentioned  in  said  receipt,  were 
received  as  conditional  payments  of  said  debt,  the  defendants 
are  discharged,  unless  it  be  proved  that  due  diligence  has  been 
used  to  recover  the  amount  called  for  by  said  notes  from  the 
individuals  responsible  thereon,  and  that  the  same  could  not  be 
obtained. 

7.  That  the  plaintiffs,  by  accepting  said  notes  on  account  of 
said  debt  from  C.  Haring,  the  principal  debtor,  with  D.  Green- 
leaf  as  endorser  on  account  of  said  debt,  the  same  being  at 
that  time  due,  and  receiving  the  money  on  the  same  by  discount- 
ing them^  and  then  passing  said  notes  away  by  endorsement, 
could  not  have  sued  Haring  for  the  original  debt,  before  said 
notes  fell  due,  dishonored,  and  returned  to  the  plaintiffs ;  and 
that,  therefore,  they  by  their  own  act  placed  it  out  of  their 
power  to  proceed  against  said  Haring,  to  recover  said  debt, 
before  said  notes  fell  due  and  were  returned  to  the  plaintiffs, 
which,  in  law,  discharge  the  guarantors. 

There  was  another  exception,  but  it  was  withdrawn  from  the 
cause  by  the  defendants ;  and  that,  as  well  as  another  respecting 
the  refusal  of  the  Court  to  sign  the  bill  of  exceptions,  without 
incorporating  in  it  the  evidence  given  at  the  trial,  may  be  dis- 
missed without  commentary.  It  is  proper  to  add,  however,  that 
the  conduct  of  the  Court  in  relation  to  the  bill  of  exceptions 
constitutes  no  just  matter  of  error  revisable  in  this  form  of  pro- 
ceeding :  and  if  it  did,  we  see  no  reason  to  question  the  propriety 
of  its  conduct  upon  the  present  occasion.  It  is  manifestly  proper 
for  the  Court  to  require,  that  all  the  evidence  which  is  explana- 
tory of  the  true  points  of  the  exceptions  should  be  brought 
before  the  appellate  court,  to  assist  it  in  forming  a  correct  judg- 
ment 

The  question  involved  in  the  first  instruction  is,  whether  the 
guarantee  contained  in  the  letter  is  a  limited  or  a  continuing 
guarantee ;  or,  in  other  words,  whether  it  covered  advances, 
acceptances,  and  endorsements,  in  the  first  instance  to  the  amount 
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of  eight  thousand  dollars,  and  terminated  when  these  were  dis- 
charged ;  or  whether  it  covered  successive  advances,  accept- 
ances, and  endorsements  made  to  the  same  amount  at  any  future 
times,  toties  quotieSy  whenever  the  antecedent  transactions  were 
discharged.  Upon  deliberate  consideration  we  are  of  opinion 
that  it  is  a  continuing  guarantee ;  and  we  found  ourselves  upon 
the  language,  and  the  apparent  intent  and  object  of  the  letter. 
Every  instrument  of  this  sort  ought  to  receive  a  fair  and  reason- 
able interpretation,  according  to  the  true  import  of  its  terms. 
It  being  an  engagement  for  the  debt  of  another,  there  is  certainly 
no  reason  for  giving  it  an  expanded  signification  or  liberal  con- 
struction beyond  the  fair  import  of  the  terms.  It  was  observed 
by  this  court  in  Russell  vs.  Clarke's  Executors,  7  Cranch,  69,  S.  ^ 
C.  2  Peters'  Cond.  Rep.  417,  that  **  the  law  will  subject  a  man, 
having  no  interest  in  the  transaction,  to  pay  the  debt  of  another 
only  when  his  undertaking  manifests  a  clear  intention  to  bind 
himself  for  that  debt.  Words  of  doubtful  import  ought  not,  it 
is  conceived,  to  receive  that  construction."  On  the  other  hand, 
as  these  instruments  are  of  extensive  use  in  the  commercial 
world,  upon  the  faith  of  which  large  credits  and  advances  are 
made,  care  should  be  taken  to  hold  the  party  bound  to  the  iiill 
extent  of  what  appears  to  be  his  engagement ;  and  for  this  pur- 
pose it  was  recognised  by  this  court  in  Drummond  vs.  Prest- 
man,  12  Wheat.  Rep.  515,  as  a  rule  in  expounding  them,  that 
the  words  of  the  guarantee  are  to  be  taken  as  strongly  against 
the  guarantor  as  the  sense  will  admit  (Fell  on  Guarantee,  ch.  5, 
p.  129,  &c.)  ;  and  the  same  rule  was  adopted  in  the  King's 
Bench  in  Mason  vs.  Pritchard,  12  East's  Rep.  227. 

If  we  examine  the  language  or  object  of  the  present  letter, 
we  think  it  is  difficult  to  escape  from  the  conclusion,  that  it  was 
intended  and  was  understood  by  all  parties  as  a  continuing  gua- 
rantee. There  is  no  doubt  that  it  was  so  interpreted  by  the 
plaintiffs.  The  object  is  to  assist  Haring  in  business:  "our 
friend  Mr.  Chester  Haring,"  to  assist  him  "in  business,  may 
require  your  aid."  It  was  not  contemplated  to  be  a  single 
transaction,  or  an  unbroken  series  of  transactions  for  a  limited 
period.  The  aid  required  was  to  be  "  from  time  to  time,  either 
by  acceptance  or  endorsement  of  his  paper,  or  advances  in 
cash."  The  very  nature  of  such  negotiations,  with  reference  to 
the  business  of  the  party,  unless  other  controlling  words  accom- 
panied them,  would  seem  to  indicate  a  succession  of  acts  at 
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difierent  periods,  having  no  definite  termination,  or  necessary 
connexion  with  each  other.     The  language  of  the  letter  then 
proceeds :  "  in  order  to  save  you  from  harm  in  so  doing,  we  do 
hereby  bind  ourselves,  &c.,  to  be  responsible  to  you  at  any  time, 
for  a  sum  not  exceeding  eight  thousand  dollars,  should  the  said 
Chester  Haring  fail  so  to  do."    It  is  difficult  to  satisfy  this  lan- 
guage without  giving  to  the  guarantee  a  continuing  operation. 
The  parties  agree  to  be  responsible  at  any  time  for  a  sum  not 
exceeding  eight  thousand  dollars  ;  and  if  so,  is  not  the  natiu'a], 
nay  necessary  import,  that  the  acceptances,  endorsements,  and 
advances  are  not  limited  in  duration  ;  but  that  whenever  made, 
and  at  whatever  future  times,  the  same  responsibility  shall 
attach  upon  them,  not  exceeding  eight  thousand  dollars  ?     We 
think  that  it  would  be  difficult  to  give  any  other  interpretation 
to  the  language  without  subjecting  mercantile  papers  to  refine- 
ments and  subtleties,  which  would  betray  innocent  men  into  the 
most  severe  losses,  by  an  unsuspecting  confidence  in  them. 
That  the  language  fairly  admits  of,  if  it  does  not  absolutely 
require  this  construction,  cannot  be  doubted.     If  it  does  so,  it  is 
but  common  justice  that  it  should  receive  this  construction  in 
favor  of  innocent  parties,  who  have  made  acceptances,  endorse- 
ments, and  advances  upon  the  faith  of  it,  according  to  the  rule 
already  stated,  that  the  words  shall  be  taken  as  strongly  against 
the  party  using  them  as  the  sense  will  admit. 

It  is  rare  that  in  cases  of  guarantee  the  language  of  the  in- 
struments is  such  as  to  make  the  decision  upon  one  an  exact 
authority  for  that  of  another.  The  whole  words  and  clauses 
are  to  be  construed  together,  and  that  sense  is  to  be  given  to 
each,  which  best  comports  with  the  general  scope  and  intent  of 
the  whole.  So  far  as  authorities  go,  however,  we  think  they 
are  decidedly  in  favor  of  the  interpretation  which  we  have 
adopted.  In  Mason  vs.  Pritchard,  12  East's  Rep.  227,  S.  C.  2 
Camp.  436,  the  words  of  the  guarantee  were,  "  to  be  responsible 
for  any  goods  he  hath  or  may  supply  my  brother  with  to  the 
amount  of  one  hundred  pounds ;"  and  the  Court  were  of  opinion 
that  it  was  a  continuing  or  standing  guarantee  to  the  extent  of 
one  hundred  pounds,  which  might  at  any  time  become  due  for 
goods  supplied  until  the  credit  was  recalled.  That  case  was 
certainly  founded  upon  words  less  expressive  and  cogent  than 
those  of  the  case  before  us.  In  Merle  vs.  Wells,  2  Camp.  Rep, 
413,  the  guarantee  was,  ^' I  consider  myself  bound  to  you  for 
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any  debt  he  (my  brother)  may  contract  for  his  business  as  9 
jeweller,  not  exceeding  one  hundred  pounds,  after  this  date.** 
Lord  Ellenborough  held  it  a  continuing  guarantee  for  any  debt 
not  exceeding  one  hundred  pounds,  which  the  brother  might 
from  time  to  time  contract  with  the  plaintiffs  in  the  way  of  his 
business :  and  that  the  guarantee  was  not  confined  to  one  in- 
stance, but  applied  to  debts  successively  renewed.  The  case 
of  Sansom  vs.  Bell,  2  Camp.  Rep.  39,  before  the  same  learned 
Judge,  is  to  the  same  effect.  The  case  of  Barton  vs,  Bennet, 
3  Camp.  Rep.  220,  was  upon  words  far  less  stringent.  There 
the  guarantee  was,  '^  I  hereby  undertake  and  engage  to  be  an- 
swerable to  the  extent  of  three  hundred  pounds  for  any  tallow 
or  soap  supplied  by  B.  to  F.  and  B.,  provided  they  shall  neglect 
to  pay  in  due  time."  Lord  Ellenborough  held  it  a  continuing 
guarantee,  principally  upon  the  force  of  the  word  any ;  but  the 
case  went  off  upon  another  point. 

The  cases  cited  on  the  other  side  are  all  distinguishable.  Kirby 
vs.  the  Duke  of  Marlborough,  2  Maule  and  Selw.  18,  turned 
upon  the  ground,  that  the  whole  recital  of  the  bond  showed  that 
a  limited  guarantee  for  advances  to  a  definite  amount,  was 
j  intended^hen  they  were  made,  the  guarantee,  became  functus 
officio ;  In  Melville  vs.  Hayden,  3  Bam.  and  Aid.  593,  the  gua- 
rantee was,  "  I  engage  to  guarantee  the  payment  of  A.  to  the 
extent  of  sixty  pounds  at  quarterly  account,  bill  two  months,  for 
goods  to  be  purchased  by  him  of  B.  ;*'  and  the  Court  held  that 
it  was  not  a  continuing  guarantee,  as  the  words  "quarterly 
account "  imported  only  the  first  quarterly  account ;  and  relied 
on  the  word  "  any  "  in  Mason  vs.  Pritchard,  as  distinguishing 
that  case  from  the  one  before  them.  The  case  of  Rogers  vs. 
Warner,  8  Johns.  Rep.  119,  was  on  a  guarantee  in  these  words : 
"  If  A.  and  B.,  our  sons,  wish  to  take  goods  of  you  on  credit, 
we  are  willing  to  lend  our  names  as  security  for  any  amount 
they  may  wish ;"  and  the  Court  held  it  to  be  a  limited  guarantee 
for  a  single  credit.  It  is  observable,  that  here  no  words  of  con- 
tinuing credit,  such  as  "  from  time  to  time,"  or  "  at  any  time," 
are  used ;  so  that  the  whole  language  is  satisfied  by  one  trans- 
action. It  is,  therefore,  strongly  distinguishable  from  that  before 
this  Court. 

We  cannot  admit,  therefore,  as  has  been  contended  at  the 
bar,  that  the  courts  have  inclined  to  vary  the  rule  of  construc- 
tion of  instruments  of  this  nature,  and  to  hold  them  to  be 
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strictissimi  juris^  as  to  their  interpretation.  And  we  are  well 
satisfied,  that  the  authorities  in  no  degree  interfere  with  the 
construction  which  we  have  given  to  the  terms  of  the  present 
letter.     The  court  below  were,  then,  right  in  refusing  the  first 

instruction.  . 

The  second  instruction  insists,  that  to  entitle  the  plaintiffs  to  ' 
recover  on  the  guarantee,  they  must  prove,  that  notice  had  been 
given  to  the  dejfendants  of  that  fact  in  a  reasonable  time  after 
the  guarantee  had  been  accepted.  Whether  there  was  not 
evidence  before  the  jury  sufficient  to  have  justified  them  in 
drawing  the  conclusion  that  there  was  such  notice,  we  do  not 
inquire.  It  is  sufficient  for  us  to  declare,  that  in  point  of  law, 
the  instruction  asked  was  correct,  and  ought  to  have  been  given. 
A  party  giving  a  letter  of  guarantee  has  a  right  to  know  ; 
whether  it  is  accepted,  and  whether  the  person  to  whom  it  is 
addressed  means  to  give  credit  on  the  footing  of  it,  or  not.  It 
may  be  most  material,  not  only  as  to  his  responsibility,  but  as  to 
his  future  rights  and  proceedings.  It  may  regulate,  in  a  great 
measure,  his  course  of  conduct  and  his  exercise  of  vigilance  in 
regard  to  the  party  in  whose  fav^or  it  is  given.  Especially  it  is 
important  in  the  case  of  a  continuing  guarantee,  since  it  may 
guide  his  judgment  in  recalling  or  suspending  it. 

The  third  instruction  insists,  that  to  entitle  the  plaintiffs  to 
recover  on  the  guarantee,  they  must  prove  that,  in  a  reasonable 
time  after  they  had  made  advances,  acceptances  or  endorse- 
ments for  Haring  on  the  faith  of  the  guarantee,  they  gave  notice 
to  the  defendants  of  the  amount  and  extent  thereof.  If  this  had 
been  the  case  of  a  guarantee  limited  to  a  single  transaction, 
there  is  no  doubt  that  it  would  have  been  the  duty  of  the  plain- 
tiffs to  have  given  notice  of  the  advances,  acceptances  or  endorse- 
ments made  to  Haring,  within  a  reasonable  time  after  they  were 
made.  But  this  being  a  continuing  guarantee,  in  which  the 
parties  contemplated  a  series  of  transactions,  and  as  soon  as  the 
defendants  had  received  notice  of  the  acceptance,  they  must 
necessarily  have  understood  that  there  would  be  successive 
advances,  acceptances,  and  endorsements,  which  would  be 
renewed  and  discharged  from  time  to  time,  we  cannot  perceive 
any  ground  of  principle  or  policy,  upon  which  to  rest  the  doc- 
trine that  notice  of  each  successive  transaction,  as  it  arose, 
should  be  given.  All  that  could  be  required  would  be,  that 
when  all  the  transactions  between  the  plaintiffs  and  Haring 
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under  the  guarantee  were  closed,  notice  of  the  amount  for  which 
the  guarantors  were  held  responsible,  should  within  a  reasonable 
time  afterwards  be  communicated  to  them.  And  if  the  instruc- 
tion had  asked  nothing  more  than  this,  we  are  of  opinion,  upon 
principle,  as  well  as  upon  the  authority  of  Russell  vs.  Clarke's 
Executors,  7  Cranch,  69,  S.  C.  2  Peters,  Cond.  Rep.  417;  and 
Edmonston  vs.  Drake,  5  Peters,  624,  that  it  ought  to  have  been 
given.  See  Oxley  vs.  Young,  2  H.  Bl.  613 ;  Peel  vs.  Tatlock, 
1  Bos.  and  Pull.  419.  But  it  goes  much  further,  and  requires, 
in  the  case  of  a  continuing  guarantee,  that  every  successive 
transaction  under  it  should  be  communicated  from  time  to  time. 
No  case  has  been  cited  which  justifies  such  a  doctrine,  and  we 
can  perceive  no  principle  of  law  which  requires  it.  The 
instruction  was  therefore  properly  refused. 

The  fourth  instruction  insists  that  a  demand  of  pajmient 
should  have  been  made  of  Haring,  and,  in  case  of  non-payment 
by  him,  that  notice  of  such  demand  and  non-payment  should  have 
been  given  in  a  reasonable  time  to  the  defendants,  otherwise  the 
defendants  would  be  discharged  from  their  guarantee.  We  are 
of  opinion  that  this  instruction  ought  to  have  been  given.  By 
the  very  terms  of  this  guarantee,  as  well  as  by  the  general 
principles  of  law,  the  guarantors  are  only  collaterally  liable  upon 
the  failure  of  the  principal  debtor  to  pay  the  debt.  A  demand 
upon  him,  and  a  failure  on  his  part  to  perform  his  engagements, 
are  indispensable  to  constitute  a  castis  fcBderis.  The  creditors 
are  not  indeed  bound  to  institute  any  legal  proceedings  against 
the  debtor,  but  they  are  required  to  use  reasonable  diligence  to 
make  demand,  and  to  give  notice  of  the  non-payment.  The 
guarantors  are  not  to  be  held  to  any  length  of  indulgence  of 
credit  which  the  creditors  may  choose ;  but  have  a  right  to 
insist  that  the  risk  of  their  responsibility  shall  be  fixed,  and 
terminated  within  a  reasonable  time  after  the  debt  has  become 
due.*  The  case  of  Allen  vs.  Rightmere,  20  Johns.  Rep.  365,  is 
distinguishable.  There  the  note  was  payable  to  the  defendant 
himself  or  order,  at  a  future  day,  and  he  endorsed  it  with  a  special 
guarantee  of  its  due  payment;  and  the  court  held  his  engage- 
ment absolute,  and  not  conditional. 

The  fifth  instruction  insists  that  the  promissory  notes  men- 

•  See  on  thie  sabject  Mr.  Wfaeaton's  note  to  Lanusse  w.  Barker,  3  Wheat.  Rep. 
154, 155. 
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tioned  in  the  receipt  of  the  1st  of  May,  1829,  when  discounted, 
and  the  proceeds  carried  to  the  account  of  Haring,  operated  a 

discbarge  of  the  guarantors,  provided  the  debt  sued  for  was 
included  in  the  sum  total  of  the  account  for  which  those  notes 
'were  received.  We  think  that  the  court  were  not  bound  under 
the  circumstances  to  give  this  instruction.  It  proceeds  upon 
the  ground,  that  the  notes  were  necessarily  received  as  an 
absolute  payment,  a  fact  which  the  court  had  no  right  to  assume, 
and  that,  by  endorsing  the  notes  and  procuring  the  same  to  be 
discounted  and  credited  in  the  account,  the  guarantee  was,  per 
scy  discharged.  This  is  not  correct  in  point  of  law  ;  for  if  the 
plaintiffs,  by  their  endorsements,  were  compellable  to  pay,  and 
did  afterwards  pay  the  notes  upon  their  dishonor  by  the  maker, 
and  these  notes  fell  within  the  scope  of  the  guarantee,  they 
might,  without  question,  recover  the  amount  from  the  guaran- 
tors. 

The  sixth  instruction  asserts,  that  if  the  notes  mentioned  in 
the  receipt  were  received  as  conditional  payments  of  the  said 
debt,  the  defendants  are  discharged,  unless  it  is  proved  that  due 
diligence  had  been  used  to  recover  the  amount  of  them  from  the 
individuals  responsible  thereon,  and  that  the  same  could  not  be 
obtained.  If,  by  the  word  "recover,"  were  here  intended  a 
recovery  by  a  suit  at  law,  the  proposition  could  not  be  main- 
tained.    But  if,  as  we  suppose,  it  is  used  in  the  sense  of  collect 

4  or  obtain,  its  correctness,  as  a  general  proposition  in  cases  of 
conditional  payments  of  debts  by  notes,  is  admitted.  He,  who 
receives  any  note  upon  which  third  persons  are  responsible,  as  a 
conditional  payment  of  a  debt  due  to  himself,  is  bound  to  use 
due  diligence  to  collect  it  of  the  parties  thereto  at  maturity, 
otherwise  by  his  laches  the  debt  will  be  discharged.  The  dif- 
ficulty is  in  applying  the  doctrine  to  the  circumstances  of  the 
present  case  in  the  actual  form  in  which  it  is  propounded  in  the 
instruction.  It  assumes,  as  matter  of  fact,  what  the  court  can- 
not intend,  that  the  notes  were  received  as  conditional  payment. 
It  does  not  assert  what  the  debt  is  to  which  it  alludes  ;  though  it 
probably  refers  to  the  debt  stated  in  the  account  connected  with 
the  receipt.  Now,  that  account  is  not  in  terms  sued  for,  but 
certain  drafts  amounting  to  eight  thousand  dollars,  accepted  and 
endorsed,  and  paid  by  the  plaintiffs :  and  whether  they  were 
included  in  the  account  or  not,  was  matter  of  evidence  and  not 
matter  of  law.     Although  then  the  instruction  asserted  a  propo- 
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sition  generally  true  in  point  of  law,  it  is  not  clear  that,  in  the 
very  terms  in  which  it  is  propounded,  with  reference  to  the  case 
in  judgment,  the  court  were  bound  to  give  it,  since  it  involved 
matters  of  fact. 

The  seventh  instruction  is  open  to  a  similar  objection.  It 
manifestly  assumes,  as  its  basis,  general  questions  of  fact,  upon 
which  the  court  had  no  right  to  pronounce  judgment.  It  also 
supposes  that  the  debt  sued  for  is  wholly  confined  to  the  account, 
and  that  the  notes  referred  to  were  not  within  the  scope  of  the 
guarantee,  and  if  paid  by  the  plaintiffs,  could  not  be  recovered 
by  the  defendants ;  which  is  far  from  being  admitted.  Indeed, 
this  and  several  of  the  preceding  instructions  proceed  upon  the 
ground,  that  the  guarantee  was  a  limited  and  not  a  continuing 
guarantee,  which  construction  has  been  already  overturned. 

Upon  the  whole,  we  are  of  opinion  that  the  court  below  erred 
in  refusing  the  second  and  fourth  instructions  prayed  by  the 
defendants,  and  that  for  these  errors  the  judgment  must  be 
reversed,  and  the  cause  remanded  to  the  District  Court  of  Mis- 
sissippi with  directions  to  award  a  venire  fcLcias  de  ti^ovo. 


Lee  vs.  Dick.* 

Mr.  Justice  Thompson  delivered  the  opinion  of  the  Court. 

This  case  comes  up  on  a  writ  of  error  from  the  Circuit  Court 
of  the  United  States  for  West  Tennessee.  It  was  a  special 
action  on  the  case,  on  a  guarantee  given  by  the  plaintiff  in  error 
in  favor  of  Nightingale  and  Dexter.  The  declaration  is  special, 
stating  that  the  defendant  in  the  Court  below  (Lee),  by  his  guaran- 
tee bearing  date  the  24th  of  September  in  the  year  1832,  directed 
and  addressed  to  the  plaintiffs  below,  requested  them  to  accept 
the  draft  of  Nightingale  and  Dexter  for  the  amount  of  2000 
dollars,  and  thereby  promised  to  guarantee  the  punctual  payment 
of  the  same  to  that  amount :  and  avers  that  Nightingale  and 
Dexter  afterwards,  on  the  5th  of  October,  1832,  drew  a  bill  on 
the  plaintiffs  below  for  4250  dollars  ;  and  that,  confiding  in  the 
promise  of  the  defendant,  they  accepted  the  same,  &c.  The 
declaration  contains  a  count  alleging  an  agreement  by  the  de- 
fendant to  guarantee  the  payment  of  2000  dollars,  part  of  the 

*    10  Peters  48 
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4250  dollars ;  with  the  necessary  averments  to  charge  the  de- 
fendant with  the  payment  of  the  2000  dollars. 

The  defendant  pleaded  the  general  issue ;  and  upon  the  trial 
of  the  cause,  the  plaintiff  produced  the  following  evidence : 

"  Memphis,  September  24th,  1832. 
"  Messrs.  N.  and  J.  Dick  and  Co. 

"  Gentlemen :  Nightingale  and  Dexter,  of  Maury  county, 
Tennessee,  wish  to  draw  on  you  at  six  .or  eight  months'  date. 
You  will  please  accept  their  draft  for  2000  dollars,  and  I  do 
hereby  guarantee  the  punctual  payment  of  it.  Very  respect- 
fully, your  obedient  servant,  Samuel  B.  Lee." 

"  Nashville,  October  5th,  1832. 
"  Exchange  for  84250  00. 

"  Six  months  after  date  of  this  first  of  exchange  (second  un- 
paid), pay  to  H.  R.  W.  Hill,  or  order,  4250  dollars  —  cents, 
value  received,  and  charge  the  same  to  account  of  yours,  &c., 

"  Nightingale  and  Dexter. 
"  To  N.  and  J.  Dick  and  Co.,  New  Orleans." 

The  plaintiff  also  offered  in  evidence  the  following  letter 
of  the  defendant,  Samuel  B.  Lee ;  which  letter  was  written 
upon  the  same  sheet  of  paper  with  the  guarantee,  but  on  differ- 
ent parts  of  it : 

"  Memphis,  September  24th,  1832. 
"  Mr.  P.  B.  Dexter, 

"  Dear  Sir :  Yours  of  the  15th  inst.  came  to  hand  in  due 
time.  I  was  absent,  or  should  have  answered  it  sooner.  I  left 
Mount  Pleasant  sooner  than  I  expected  when  I  saw  you  last.  I 
learned  that  my  presence  was  wanted  at  Savannah,  and  put 
off.  I  had  calculated  to  get  along  with  business  without 
having  anything  to  do  with  drawing  bills  or  with  the  bank  ;  but 
there  is  no  cash  in  this  quarter,  and  our  bills  at  the  east  are 
falling  due,  and  I  have  no  other  alternative  but  to  draw  for 
what  funds  I  am  compelled  to  have,  and  may,  during  the  winter 
(should  I  go  largely  into  the  cotton  market),  wish  to  draw  for  a 
considerable  amount.  I  have  no  objections  to  guarantee  your 
bill,  except  it  might  affect  my  own  operations.  I,  however, 
send  you  a  guarantee  for  2000  dollars,  which  you  can  use  if 
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you  choose.  The  balance  I  have  no  doubt  your  friend,  Mr. 
Watson,  will  do  for  you.  I  would  cheerfully  do  the  whole 
amount,  but  expect  to  do  business  with  that  house,  and  do  not 
wish  to  be  cramped  in  my  own  operations.  Spun  thread,  also 
coarse  homespun  are  in  good  demand.  My  compliments  to 
Mrs.  and  Miss  Nightingale.     Your  friend, 

**  Samuel  B.  Lee.*' 

It  was  agreed  by  the  counsel,  that  the  bill  of  exchange  and 
letter  should  go  to  the  jury,  and  their  effect,  &c.,  be  charged 
upon  by  the  Court.  The  plaintiff  proved  that  N.  and  J.  Dick 
and  Co.  accepted  the  above  bill  upon  the  faith  of  the  said  gua- 
rantee, and  that  they  had  paid  it,  and  gave  notice  to  the  defend- 
ant that  they  looked  to  him  for  the  money.  The  Court  charged 
the  jury,  that  if  the  defendant  intended  to  guarantee  a  bill  of 
exchange  to  be  drawn  for  2000  dollars,  he  would  not  be  liable 
for  a  bill  drawn  for  upwards  of  4000  dollars.  But  if  he  intended 
to  guarantee  2000  dollars  of  a  bill  to  be  drawn  for  a  larger 
amount,  then  he  would  be  liable  for  the  2000  dollars.  That  the 
Court  was  of  opinion  that  the  letter  accompanying  the  gua- 
rantee was  admissible  in  evidence,  to  explain  whether  the  gua- 
rantor meant  to  guarantee  a  bill  for  2000  dollars,  or  only  2000 
dollars  in  a  bill  for  a  larger  amount.  The  Court  also  charged 
the  jury,  that  no  notice  by  N.  and  J.  Dick  and  Co.  to  the  defen- 
dant, that  they  intended  to  accept,  or  had  accepted  and  acted 
upon  this  guarantee,  was  necessary.  To  which  opinion  of  the 
Court  the  defendant  excepted. 

The  questions  arising  upon  this  case  are : 

1st.  Whether  this  evidence  will  warrant  the  conclusion,  that 
the  defendant  intended  to  guarantee  2000  dollars  in  a  bill  to  be 
drawn  for  a  larger  sum. 

2dly.  Whether  N.  and  J.  Dick  and  Co.  were  bound  to  give 
notice  to  the  defendant,  that  they  intended  to  accept  or  had  ac- 
cepted and  acted  upon  the  guarantee. 

A  guarantee  is  a  mercantile  instrument,  and  to  be  construed 
according  to  what  is  fairly  to  be  presumed  to  have  been  the 
understanding  of  the  parties,  without  any  strict  technical  nicety. 
If  the  guarantee  stood  alone,  unexplained  by  the  letter  which 
accompanied  it,  it  would  undoubtedly  be  limited  to  a  specific 
draft  for  2000  dollars,  and  would  not  cover  that  amount  in  a  bill 
for  a  larger  sum ;  but  the  letter  which  accompanied  it  fully  jus- 
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tifies  the  conclusion,  that  the  defendant  undertook  to  guarantee 
2000  dollars  in  a  draft  for  a  larger  amount.  The  letter  and  gua- 
rantee were  both  written  by  the  defendant,  on  the  same  sheet  of 
paper,  bear  the  same  date,  and  may  be  construed  together  as 
constituting  the  guarantee.  7  Cranch,  69.  This  letter  is  obvi- 
ously in  answer  to  one  received  from  Dexter,  one  of  the  firm  of 
Nightingale  and  Dexter ;  for  he  says,  "  Your  letter  of  the  15th 
instant  came  to  hand  in  due  time,  &c.  I  have  no  objection  to 
guarantee  your  bill,  except  it  might  affect  my  own  operations. 
I,  however,  send  a  guarantee  for  2000  dollars,  which  you  can  use 
if  you  choose."  This  was  clearly  in  answer  to  an  application 
to  guarantee  a  larger  sum ;  and  admits  of  no  other  construction 
than  that  he  should  have  no  objection  to  guarantee  the  whole 
sum  he  requested,  if  he  was  not  under  apprehensions  that  it 
would  affect  his  own  operations.  The  bill  not  having  been 
drawn  until  the  5th  of  October,  eleven  days  thereafter,  the  letter 
must  have  referred  to  a  bill  he  wished  to  draw.  But  this  is  not 
all :  he  adds,  **  The  balance  I  have  no  doubt  your  friend,  Mr. 
Watson,  will  do  for  you."  The  balance !  What  balance  could 
this  mean  ?  Clearly  the  balance  between  the  2000  dollars,  for 
which  he  sent  the  guarantee,  and  the  amount  of  the  sum  men- 
tioned in  the  letter  for  which  he  wanted  a  guarantee.  And  again 
he  says,  "  I  would  cheerfully  do  the  whole  amount,  but  expect 
to  do  business  with  that  house,  and  do  not  wish  to  be  cramped 
in  my  own  operations."  The  whole  amount !  What  amount  is 
here  referred  to  ?  This  admits  of  no  other  answer  than  that  it 
was  the  amount  of  the  sum  mentioned  in  the  letter  he  had  writ- 
ten to  Dexter,  in  which  he  requested  a  guarantee.  The  opinion 
of  the  Circuit  Court,  therefore,  upon  the  construction  of  the 
guarantee,  was  correct. 

The  next  question  is  whether  the  plaintiffs  were  bound  to  give 
notice  to  the  defendant,  that  they  intended  to  accept  or  had  ac- 
cepted and  acted  upon  this  guarantee.  It  is  to  be  observed  that 
this  guarantee  was  prospective ;  it  looked  to  a  draft  thereafter  to 
be  drawn ;  and  this  question  is  put  at  rest  by  the  decisions  of 
this  court.  The  case  of  Russell  vs.  Clarke's  Executors,  7  Cranch, 
69,  was  a  bill  in  chancery  to  recover  a  sum  of  money  upon  a 
guarantee,  alleged  to  grow  out  of  several  letters  written  by 
Clarke  and  Nightingale  to  Russell.  The  Court  say,  **  We  cannot 
consider  these  letters  as  constituting  a  contract  by  which  Clarke 
and  Nightingale  undertook  to  render  themselves  liable  for  the 
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engagements  of  Robert  Murray  and  Co.  to  Nathaniel  Russell. 
Had  it  been  such  a  contract,  it  would  certainly  have  been  the 
duty  of  the  plaintiff  to  have  given  immediate  notice  to  the  de- 
fendant of  the  extent  of  his  engagements."  Although  the  point 
now  in  question  was  not  precisely  the  one  before  the  court  in 
that  case,  as  there  was  no  contract  of  guarantee  made  out,  yet  it 
is  laid  down  as  a  settled  and  undisputed  rule.  The  case  of  Ed- 
mondson  vs.  Drake  and  Mitchell,  5  Peters,  624,  was  an  action 
founded  on  a  letter  of  credit,  given  by  Edmondson  to  Castello 
and  Black,  as  follows: — ^'^  Gentlemen:  The  present  is  intended  as 
a  letter  of  credit  in  favor  of  my  regarded  friends,  Messrs.  J.  and 
T.  Robinson,  to  the  amount  of  40  or  50,000  dollars ;  which  sum 
they  may  wish  to  invest  through  you  in  the  purchase  of  your 
produce.  Whatever  engagements  these  gentlemen  may  enter 
into  will  be  punctually  attended  to." 

On  the  trial,  the  Court  was  requested  to  instruct  the  jury,  that 
in  order  to  make  the  defendant  liable  to  the  plaintiff  under  the 
contract,  they  were  bound  by  the  law  merchant  to  give  him  due 
notice.  Upon  this  prayer  the  Court  was  divided,  and  the  in- 
struction was  not  given ;  and  this  Court  decided  that  the  instruc- 
tion ought  to  have  been  given.  The  Court  said  it  would  indeed 
be  an  extraordinary  departure  from  that  exactness  and  precision 
which  peculiarly  distinguish  commercial  transactions  ;  which  is 
an  important  principle  in  the  law  and  usages  of  merchants ;  if  a 
merchant  should  act  on  a  letter  of  this  character,  and  hold  the 
writer  responsible  without  giving  notice  to  him  that  he  had  acted 
on  it.  The  authorities  on  this  point,  say  the  Court,  unquestion- 
ably establish  this  principle.  And  again,  the  case  of  Douglass 
and  others  vs.  Reynolds  and  others,  7  Peters,  125,  was  an  action 
upon  a  guarantee ;  and  the  Court  was  requested  to  instruct  the  jury, 
that  to  enable  the  plaintiff  to  recover  on  the  letter  of  guarantee, 
they  must  prove  that  notice  had  been  given,  in  a  seasonable 
time  after  said  letter  of  guarantee  had  been  accepted  by  then), 
to  the  defendant,  that  the  same  had  been  accepted.  This 
instruction  the  court  below  refused  to  give ;  and  this  Court  say 
the  instruction  asked  was  correct,  and  ought  to  have  been  given. 
That  a  party  giving  a  letter  of  guarantee  has  a  right  to  know 
whether  it  is  accepted ;  and  whether  the  person  to  whom  it  is 
addressed  means  to  give  credit  on  the  footing  of  it  or  not.  It 
may  be  most  material,  not  only  as  to  his  responsibility,  but  as  to 
future  rights  and  proceedings.    It  may  regulate  in  a  great  mesr 
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sure  his  course  of  conduct,  and  his  exercise  of  vigilance  in 
regard  to  the  party  in  whose  favor  it  is  given.  Especially  it  is 
important  in  case  of  a  continuing  guarantee,  since  it  may  guide 
his  judgment  in  recalling  or  suspending  it.  This  last  remark 
by  no  means  warrants  the  conclusion  that  notice  is  not  necessary 
in  a  guarantee  of  a  single  transaction ;  but  only  that  the  reason 
of  the  rule  applies  more  forcibly  to  a  continuing  guarantee.  It 
is  unnecessary,  after  such  clear  and  decided  authority  in  this 
court  on  this  point,  to  fortify  it  by  additional  adjudications.  We 
are  not  awajre  of  any  conflict  of  decisions  on  this  point ;  and  if 
there  are,  we  see  no  reason  for  departing  from  a  doctrine  so 
long  and  so  fully  settled  in  this  court. 

We  do  not  mean  to  lay  down  any  rule  with  respect  to  the 
time  within.which  such  notice  must  be  given.  The  same  strict- 
ness of  proof  is  not  necessary  to  charge  a  party  upon  his  gua- 
rantee, as  would  be  necessary  to  support  an  action  upon  the  bill 
itself;  "wh^n  by  the  law  merchant  a  demand  upon,  and  refusal 
by  the  acceptors,  must  be  proved  in  order  to  charge  any  other 
party  upon  the  bill.  8  East,  246.  There  are  many  cases  where 
the  guarantee  is  of  a  specific  existing  demand  by  a  promissoiy 
note  or  other  evidence  of  a  debt ;  and  such  guarantee  is  given 
upon  the  note  itself,  or  with  reference  to  it  and  recognition  of  it, 
when  no  notice  would  be  necessary.  The  guarantor,  in  such 
cases,  knows  precisely  what  he  guarantees,  and  the  extent  of  his 
responsibility,  and  any  further  notice  to  him  would  be  useless, 
14  Johns.  Rep.  349  ;  20  Johns.  365.  But  when  the  guarantee 
is  prospective,  and  to  attach  upon  future  transactions,  and  the 
guarantor  uninformed  whether  his  guarantee  has  been  accepted 
and  acted  upon  or  not,  the  fitness  and  justice  of  the  rule  requir- 
ing notice  is  supported  by  considerations  that  are  unanswerable. 

We  are  accordingly  of  opinion  that  the  Circuit  Court  erred 
in  deciding  that  notice  was  not  necessary ;  and  that  the  judg- 
ment must  be  reversed. 

It  is  obvious  that  the  cases  which  require  notice  to  be  given  of  the  accept^ 
ance  of  a  guarantee,  and  of  the  extent  of  the  advances  which  have  been  made 
upon  its  credit,  rest  upon  different  principles  from  the  cases  which  make  a 
demand  upon  the  original  debtor,  and  notice  of  his  default,  a  condition  precedent 
to  charging  the  guarantor.  In  the  first  class  notice  is  always  necessary,  for 
without  it  the  contract  is  not  complete.  There  is  no  subsisting  agreement  until 
the  acceptance  of  the  guarantee  has  been  communicated  to  the  person  making 
the  proposition.    *'  Until  such  notice  has  been  given  it  is  a  mere  ofier  binding 
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the  party  making  it  for  a  reasonable  time,  within  which  the  party  to  whom  it 
was  made  might  signify  his  acceptance.  The  bargain  is  only  struck  and 
consummated  between  the  parties  when  notice  has  been  given  of  the  accept- 
ance of  the  proposition.  This  is  true  in  relation  to  every  species  of  agreement 
If  A  propose  to  purchase  an  estate  of  B,  to  be  conveyed  to  C,  the  bargain 
is  not  executed  by  a  conveyance  to  the  latter,  without  the  concurrence  of 
A,  and  without  notice  to  him."  American  Jurist,  vol.  9,  p.  344.  These 
principles  are  recognised  and  approved  in  Adams  vs,  Jones,  12  Peters,  207 ; 
Babcock  vs.  Bryant,  12  Pick.  132 ;  Mussey  t5.  Rayner,  22  Pick.  223 ;  Norton 
vs,  Eastman,  4  Green,  521 ;  Cremer  vs.  Higginson,  1  Mason,  324 ;  Taylor  vs. 
Wetmore,  10  Ohio,  490.  ^  The  reasonableness  of  this  rule,"  says  Judge 
Dewey,  delivering  the  opinion  of  the  Court,  in  Mussey  rs.  Rayner,  "  is 
peculiarly  manifest  where  the  letter  of  credit  is  of  a  general  character, 
addressed  to  no  particular  individual,  but  '  to  all  whom  it  may  concern,'  and 
without  limitation  in  amount  or  time  of  continuance,  being  in  its  form  rather 
a  proposition  than  a  contract." 

There  are,  however,  well-recognised  exceptions  to  this  rule,  though  it  is 
sometimes  very  difficult  to  ascertain  the  principle  upon  which  they  are  founded. 
Thus  it  is  said  in  Train  vs,  Jones,  1 1  Verm.  444,  *'  that  notice  of  acceptance 
in  cases  of  guarantee  to  take  effect  upon  future  credit  is  not  necessary  where 
the  guarantor  is  standing  by  when  the  credit  is  given,  or  otherwise  advertised 
of  the  fetcts.    Express  notice  is  not  required  of  what  is  already  known."   And 
in  White  vs.  Reed,  15  Conn.  457,  it  is  said  that  "  a  guarantor  is  generally 
entitled  to  notice  of  the  acceptance  of  his  letter  of  guarantee ;  but  this  is  liur  from 
being  a  universal  rule  applicable  to  all  cases.    There  are  many  exceptions  to 
it     As,  where  there  is  an  acknowledgment  of  liability  and  a  promise  to  pay, 
which  is  sufficient  evidence  of  notice.    And  in  the  case  of  the  guarantee  of 
a  pre-existing  debt,  where  the  guarantee  appears  upon  the  evidence  of  debt 
itself.    So  where  the  guarantee  and  the  acceptance  of  it  are  simultaneous  and 
parts  of  the  same  transaction."    S.  P.  New  Haven  Co.  Bank  vs.  Mitchell,  15 
Conn.  206 ;  Lewis  rs.  Brewster,  2  McLean  C.  C.  R.  21. 

The  author  of  the  essay  in  the  American  Jurist,  from  which  we  have  previ- 
ously quoted,  attempts  to  define  the  principles  upon  which  these  cases  are  to  be 
distinguished.  *'  If  there  are  any  facts  from  which  the  acceptance  of  the  propo- 
sition may  be  implied,  whether  precedent  or  subsequent,  they  wiU  be  sufficient  to 
give  it  efficacy  as  a  valid  agreement  If  the  proposition  is  from  the  party  who 
is  to  furnish  credit  on  the  purchase  of  goods  to  extend  forbearance  in  consider- 
ation of  a  guarantee,  a  simple  promise  from  the  guarantor  would  be  sufficient  to 
constitute  a  contract,  without  further  notice  of  a  sale,  or  an  extension  of  credit 
in  reliance  on  the  guarantee,  because  in  such  a  case  there  is  a  meeting  of  minds, 
and  a  perfect  agreement  Pillans  vs.  Van  Meirop,  Burr  1663,  may  be  cited  in 
illustration  of  this  position.  In  that  case  the  plaintiffs,  proposing  to  give  a 
credit  to  one  White,  apprised  the  defendants  of  their  intention  to  draw  on  them 
on  the  credit  of  White,  if  the  defendants  in  consideration  thereof  would  honor 
the  draft  The  Court  decided  that  the  promise  bound  the  defendants,  and  that, 
as  the  consideration  of  forbearance  was  sufficient,  the  agreement  was  not 
nudum  padum.    In  this  case,  there  was  no  necessity  to  give  notice  that 
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reliance  would  be  placed  upon  the  guarantee,  for  notice  that  a  guarantee  was 
sought,  and  would  be  relied  upon,  preceded  the  undertaking  to  accept. 

**  In  this  case,  if  there  had  been  no  previous  communication  of  the  intention 
to  draw  on  the  credit  of  the  third  party,  the  undertaking  to  accept  might  have 
been  regarded  as  a  simple  proposition,  only  to  be  ripened  into  a  mutual  agree- 
ment by  the  assent  of  the  plaintiffi.  The  drawing  of  the  bills  would  have 
constituted  such  a  communication  as  would  have  rendered  the  agreement 
perfect,  but  until  the  bills  were  drawn,  the  undertaking  might  have  been 
revocable.  The  notice  which  is  necessary  in  these  cases,  is  required 
for  the  perfection  of  the  contract  of  guarantee.  It  relates  to  the  consi- 
deration of  the  contract,  and  not  to  the  inception  of  liability  upon  an  existing 
agreement.  From  overlooking  this  distinction  mistakes  have  sometimes  arisen. 
If  A,  in  consideration  of  a  certain  sum  of  moneys  agrees  to  guarantee  a  debt  to  be 
contracted  by  B,  if  C  will  extend  him  credit,  it  is  not  necessary  that  notice  o  f 
the  debt  should  be  given  to  A,  because  forbearance  is  no  part  of  the  consider- 
ation. The  contract  is  complete  before  the  debt  is  contracted,  and  A  can 
inform  himself  by  proper  inquiries  of  the  existence  of  the  credit.  As  notice 
was  not  necessary  to  the  completion  of  the  bargain,  it  is  not  a  condition 
precedent  to  the  liability,  unless  it  is  expressly  made  such  by  the  terms 
of  the  contract.  So,  when /or  a  valuable  consideralion,  A  engages  to  guarantee 
any  debts  which  C  may  contract  to  B,  leaving  the  amount  of  the  debt  unsettled 
the  law  would  seem  to  be  that  the  liability  was  complete,  independent  of 
notice." 

A  very  difierent  view  of  this  subject  has  been  taken  by  the  courts  of  New 
York.  See  Douglas  vs.  Howland,  24  Wend.  49 ;  Smith  vs.  Dana,  6  Hill,  543. 
The  question  being  one  of  great  importance  to  the  mercantile  community,  and  it 
fidliog  directly  within  the  plan  of  this  volume,  to  give  the  grounds  and  reasons 
of  a  conflict  upon  any  question  between  the  American  authorities,  we  quote  at 
large  the  opinion  delivered  by  Mr.  Justice  Cowen  in  the  former  case. 

"  It  is  a  general  rule,  that  when  one  guarantees  the  act  of  another,  though 
on  condition,  his  liability  is  commensurate  with  that  of  his  principal,  and  he  is 
no  more  entitled  to  notice  of  the  defaultlhan  the  latter.  Both  must  take  notice 
of  the  whole  at  their  peril.  Somersall  vs  Barnaby,  Cro.  Jac.  287.  Atkinson 
and  Rolfe's  case,  1  Leon.  105.  These  were  cases  of  a  promise  to  indemnify 
against  liabilities  to  be  incurred  for  another ;  and  it  was  held  that  no  notice  of 
their  being  incurred  was  necessary,  or  that  they  had  been  paid.  So  wtiere  the 
defendant  promises  to  pay  what  should  appear  to  be  due  from  the  plaintiff  to 
his  attorney.  Pitman  vs.  Biddlecombe,  4  Mod.  230.  In  Smith  rs.  ^— ^  1 1 
id.  48,  Holt,  C.  J.,  said,  when  either  party  can  obtain  notice  on  his  own  inquiry, 
then  none  need  be  given,  2  Salk.  457,  S.  C,  nom.  Smith  vs.  Goff.,  Harris  vs. 
Ferrand,  Hardr.  36,  S.  P.  In  Brookbank  r5.  Taylor,  Cro.  Jac.  685,  the  promise 
was,  that  the  defendant  would  pay  the  plaintiff  the  rent  due  from  another  if 
the  latter  did  not  pay  it,  held  that  the  defendant  must  notice  the  non-payment 
at  his  peril.  Williams  vs.  Granger,  4  Day,  444,  S.  P.  In  all  these  and  the 
like  cases,  if  the  defendant  intends  to  insist  on  notice  or  request,  he  must 
expressly  make  it  a  condition  of  his  contract,  as  was  done  in  Birks  rs.  Tippet, 
1  Saund.  32.  Without  such  a  precaution,  the  engagement  is  considered  as 
absolute  to  pay  on  the  happening  of  the  condition.  This  was  held  of  a  pro- 
miie  to  repay  the  plaintiiST  jC20  if  he  disliked  the  article  for  which  he  had 
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advanced  the  money.  East  vs.  Thorongbgood,  Cro.  Eliz.  834.  This  case  I 
admit  to  be  questionable,  as  the  condition  was  a  secret,  lying  in  the  plaintiff's 
own  breast ;  and  the  contrary  has  been  several  times  resolved,  and  seems  to  be 
settled,  because  the  matter  lies  not  only  more  properly,  but  exclusively  in  the 
plaintiff's  own  knowledge.  Comyn's  Dig.  Plead.  C.  73,  Condition  L.  8, 9. 
Brable  vs.  Hollywell,  Cro.  Eliz.  250.  Henning's  Case,  Cro.  Jac.  432. 
Holmes  vs.  Twist,  Hob.  51.  1  Rol.  Abr.  463,  S.  C.  at.  pi.  18.  But  in  the 
case  at  bar,  the  defendant  had  only  to  inquire  of  his  principal,  for  whom  he 
had  undertaken  absolutely  that  he  should  perform.  The  case  is,  therefore, 
stronger  against  him  than  any  which  have  been  cited.  Add  the  familiar  one 
of  an  award.  If  the  submission  expressly  require  notice,  it  must  be  given, 
otherwise  the  party  must  inquire  of  it,  and  pay  the  sum  awarded  at  his  peril, 
even  though  the  whole  proceeding  were  ex  parte.  1  Chit.  PI.  286,  Am.  ed.  of 
1828 ;  Harris  vs.  Ferrand,  Hardr.  42 ;  and  see  1  Saund.  33,  note  (2)  and  the 
cases  there  cited ;  Comyn's  Dig.  Plead.  C.  69. 

"  I  am  aware  that  there  are  a  class  of  cases  which  hold  that  under  a  contract 
guaranteeing  a  debt  yet  to  be  made  by  another,  the  guarantor  is  not  liable  to  a 
suit  without  notice  that  the  guarantee  has  been  accepted  and  acted  upon. 
Indeed,  they  go  further ;  if  notice  of  accepting  the  guarantee  be  not  given  in  a 
reasonable  time,  no  debt  whatever  arises.  Babcock  vs.  Bryant,  12  Pick.  133. 
I  will  only  say  that  these  cases  have  no  foundation  ia  English  jurisprudence, 
where  the  adjudications  are  numerous  and  clear  the  other  way.  Harris  vs. 
Ferrand,  Hardr.  36,  42.  in  Com.  Dig.  tit  Plead.  C.  75,  it  is  said  on  a  promise 
U>  pay,  on  the  performance  of  an  act  by  the  promisee  to  a  third  person,  the 
promisee  need  not  give  any  notice  ;  for  the  promissor  takes  it  on  himself  to  get 
notice,  at  his  peril ;  and  a  great  many  cases  are  cited  to  that  effect.  And  vide 
as  to  a  guarantee  of  a  debt  already  due,  Warrington  vs.  Furbor,  8  East.  243; 
Swinyard  vs.  Bowen,  5  Maule  and  Selw.  62.  All  the  cases  requiring  mere 
guarantors  to  be  treated  as  endorsers,  rest  on  dicta  of  two  distinguished  Ame- 
rican Judges  in  cases  of  a  mixed  character,  where  the  defence,  it  was  agreed, 
would  be  complete  independent  of  any  such  ground.  Marshall,  C.  J.,  in 
Russell  vs.  Clarke's  executors,  7  Cranch,  69,  92.  Story,  J.,  in  Cremer  ts.  Hig- 
gingson,  1  Mason,  323, 340,  and  Russell  vs.  Perkins,  id.  368, 371.  In  Rapelye  ts. 
Bailey,  3  Conn.  R.  438,  the  counsel  cited  no  English  books ;  and  all  the 
learned  Court  found  there  was  one  case,  in  which  they  remark  that  Eyre,  C.  J., 
aeemed  to  have  been  of  the  opinion  that  in  guarantees  for  good  behavior, 
notice  of  any  embezzlement  ought  to  be  given  in  a  reasonable  time.  Peel  is. 
Tatlock,  1  Bos.  and  Pull.  419.  The  decision  was  finally  rested  on  the  didum 
of  Chief  Justice  Marshall,  and  was  very  strong  in  favor  of  the  guarantor. 
It  was  on  a  guarantee  to  pay  for  goods  deliverable  to  another,  on  such  terms 
as  the  guarantee  and  the  principal  should  agree  upon,  if  the  principal  did  not 
pay ;  and  though  strictly  followed  by  a  sale  and  delivery  to  the  principal,  and  a 
default  on  his  part  to  pay,  yet  it  was  held  that  no  action  would  lie,  at  least  till 
notice  of  the  circumstances  had  been  given  by  the  plaintiff  to  the  sarety. 
Other  cases  hold  guarantees  of  this  character  to  almost  the  same  degree  of 
strictness  in  giving  notice  to  guarantors,  as  the  law  merchant  has  introduced 
between  endorsees  and  endorsers.  Green  vs.  Dodge,  2  Ham.  R.  430, 439, 
440.    Norton  vs.  Eastman,  4  Greenl.  R.  521.    In  the  latter  case  a  like  princi- 
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jrfe  was  imputed  to  a  decision  of  this  Court  in  Stafibrd  vs.  Low,  16  Johns.  R. 
07.  The  latter,  however,  merely  holds  that  a  declaration  made  to  another  of 
a  willingness  to  become  a  guarantor,  if  required,  would  not  render  the  de- 
clarant liable  as  a  guarantor,  without  a  compliance  with  the  express  cmiditumf 
which  means  giving  notice.  In  short,  that  the  letter  on  which  the  plaintiff 
based  his  claim  did  not  amount  to  a  guarantee.  Id.  69,  70.  M'lver  vs. 
Richardson,  1  Maule  and  Selw.  557,  was  there  cited  as  a  case  of  similar 
character.  Beekman  vs.  Hale,  17  Johns.  R.  134,  puts  both  of  the  former 
eases  on  that  footing,  and  acts  upon  them,  adding,  there  must  be  notice  or  a 
snbeequent  consent  to  become  a  guarantee.  Such  cases  are  exceptions  to  the 
general  role  that  notice  is  not  required.  They  are  cases  of  express  condition, 
like  Birks  vs.  Tippet,  already  cited  from  Saunders.  And  vide  1  Saund.  33, 
note  (2).  Com.  Dig.  Plead.  C.  69.  It  is  proper  to  say  that  this  place  in 
Comyn's  Digest  is  cited  by  Putnam,  J.,  in  Babcock  vs.  Bryant.  But  the  cases 
cited  by  Comyn  are  like  Uiat  in  the  note  to  1  Saund.  33,  when  the  request  or 
notice  is  expressly  required.  *  Then,'  says  Sergeant  Williams,  *  the  request 
is  parcel  of  the  contract'  All  the  cases  cited  by  him  are  of  collateral 
matters,  to  be  done  on  request  by  the  very  words  of  the  contract ;  and  even 
tiiese  cases  do  not  extend  to  a  proper  debt  or  duty  of  the  party  promising. 
These,  though  they  by  words  make  the  request  or  notice  a  condition,  yet  the 
bringing  of  the  action  is  a  sufficient  notice,  and  such  is  the  very  first  case 
cited  in  the  note.    Yelv.  66.    Vide  Com.  Dig.  Plead.  C.  70. 

**  I  forbear  to  search  further  for  the  English  law,  after  the  admission  implied  by 
Douglass  vs.  Reynolds,  7  Peters,  113, 125.  The  question  was  then  examined 
by  Mr.  Justice  Story.  The  only  English  cases  cited  by  him  are  Oxley  vs. 
Young,  2  H.  Black.  613.  and  Peel  vs,  Tatlock,  the  latter  being  also  noticed,  as 
mentioned  before,  by  the  Supreme  Court  of  Connecticut.  In  Oxley  vs.  Young, 
the  surety  was  holden  liable ;  and  I  do  not  find  any  countenance  given  to  the 
idea  that  notice  was  necessary  by  way  of  condition.  The  defendant  ordered 
goods  for  another,  and  guaranteed  that  he  should  pay  for  them.  They  were 
accordingly  shipped  to  him  by  the  plaintiff,  the  guarantee.  It  is  true  that  notice 
of  the  shipment  was  given  to  the  defendant,  and  he  sought  to  raise  a  defence 
on  the  subsequent  neglect  of  the  vendor.  Eyre,  C.  J.,  said  the  right  to  sue  on 
the  guarantee  attached  when  the  order  was  put  in  a  train  for  execution,  subject 
to  its  being  actually  executed  ;  and  the  right  could  not  be  divested  even  by  the 
wilful  neglect  of  the  vendor.  As  to  Peel  vs.  Tatlock,  it  has  been  impossible 
for  me  to  perceive  that  even  an  intimation  was  intended  of  notice  being  essen- 
tial. The  difficulty  felt  by  Eyre,  C.  J.,  seems  to  have  been  whether  the  cre- 
ditor had  not  defrauded  the  guarantor  by  industrious  concealment.  I  may  then, 
I  think,  repeat  with  great  confidence,  that  all  the  cases  requiring  notice  are 
American,  and  depart  from  the  rule  of  the  common  law.  Douglass  vs.  Rey- 
nolds, as  Mr.  Justice  Story  observed,  may  be  sustained  by  the  dictum  of  Chief 
Justice  Marshall ;  and  indeed  by  Edmonston  rs.  Drake,  6  Peters,  624,  where 
the  Court,  with  that  learned  Chief  Justice  at  its  head,  carried  the  dictum  into  a 
direct  adjudication.  No  English  case  is  claimed  by  Mr.  Justice  Story,  in  any 
of  his  decisions,  as  sustaining  the  doctrine  in  the  least  C.  J.  Marshall  does 
not  even  cite  one  in  his  opinions. 

^  The  short  answer,  which  English  cases  decided  long  before  our  revolutioo 
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fnnuBh,  is  that  the  guarantor,  by  inquiring  of  bis  principal,  with  whom  he  is 
presumed  to  be  on  intimate  terms,  may  inform  himself  perfectly  whether  the 
guarantee  was  accepted,  the  conditions  fulfilled,  and  payment  made.  When 
that  can  be  done,  the  cases  all  bold  that  notice  is  not  necessary,  even  as  pre- 
liminary to  the  bringing  of  an  action,  much  less  to  found  a  right  of  action. 
The  only  exception  is  the  well  known  one  of  collateral  parties  to  bills  of  ex- 
change or  promissory  notes. — ^Vide  Philips  vs.  Astling,  2  Taunt.  206." 

There  is  still  less  uniformity  in  the  decisions  as  to  the  steps  which  most  be 
taken,  upon  the  default  of  the  primary  debtor,  to  charge  the  guarantor.  The 
doctrine,  in  New  York,  has  been  already  considered  in  the  case  of  Douglas  vs, 
Howland,  in  Wendall.  In  Train  vs.  Jones,  1 1  Verm.  444,  the  Supreme  Court 
of  Vermont  lay  down  the  rule  as  follows :  ^  An  absolute  guarantee  that  the 
debt  of  a  third  person  shall  be  paid,  or  that  he  shall  pay  it,  imposes  the  same 
obligation  upon  the  guarantor.  In  either  case  it  is  an  absolute  guarantee  of  the 
sum  stipulated,  and  the  creditor  is  not  bound  to  use  diligence,  or  give  notice  of 
non-payment  This  is  in  accordance  with  the  long-established  rule  of  the 
common  law.  If  I  undertake  for  the  act  of  a  third  person,  I  am  not  entitled 
lo  notice  of  his  default  before  suit  brought ;  but  if  I  undertake  directly  for  your 
act  or  success,  I  am  entitled  to  notice  of  your  failure,  for  this  is  a  (act  pecu- 
liarly within  your  knowledge."  The  decisions  in  Connecticut  and  Maine 
countenance  the  same  doctrine.  See  Breed  vs.  Hillhouse,?  Conn.  523.  Buah- 
nell  vs.  Church,  15  Conn.  406.    Read  vs.  Cutts,  7  Green,  186. 

But  even  in  the  Supreme  Court  of  the  United  States,  and  those  State  cohiIb 
which  have  recognised  the  authority  of  Douglas  vs.  Rejrnolds,  as  well  as  in 
England,  it  is  a  well  established  rule  that  the  same  degree  of  strictness  in 
regard  to  giving  notice  to  a  guarantor  is  not  necessary  to  charge  him  as  to 
charge  an  endorser.  The  subject  was  considered  by  the  Supreme  Court,  in  the 
recent  case  of  Rhett  vs.  Poe,  2  How.  Rep.  457.  ^  It  has  been  contended,*' 
says  Judge  Daniel,  "  that  a  guarantee  is  an  insurance  of  the  punctual  payment 
of  the  paper  guaranteed,  is  a  condition  and  a  material  consideration  on  which 
this  paper  is  received,  and  therefore  that  a  failure  in  punctual  payment  at  matu- 
rity is  a  forfeiture  of  such  insurance  or  condition,  rendering  the  obligation  of 
the  guarantor  absolute  from  the  period  of  the  failure.  Whether  this  proposi- 
tion can  or  cannot  be  maintained  to  the  extent  here  stated,  the  authorities  con- 
cur in  making  a  distinction  between  actions  upon  a  bill  or  note,  and  actions 
against  a  party  who  has  guaranteed  such  bill  or  note  by  a  separate  contract. 
In  the  former  instances,  in  order  to  charge  the  drawer  or  endorser,  notice  is, 
with  a  very  few  established  exceptions,  uniformly  required ;  in  the  latter,  the 
obligation  to  give  notice  is  much  more  relaxed,  and  its  omission  does  not  imply 
injury,  as  a  matter  of  course." 

In  Warrington  vs.  Furbor,  8  East,  242,  where  the  guarantee  was  not  by 
endorsement  of  the  paper  sued  upon,  and  the  action  was  upon  the  contract. 
Lord  EUenborough  said,  ^  that  the  same  strictness  of  proof  is  not  necessary  to 
charge  the  guarantees  as  would  have  been  necessary  to  support  an  action  on 
the  bill  itself,  where  by  the  law-merchant  a  demand  and  a  refusal  by  the 
acceptor  ought  to  be  proved  to  charge  any  other  party  on  the  bill,  and  this  not- 
withstanding his  bankruptcy.  But  this  is  not  necessary  to  charge  guarantees 
who  insure  as  it  were  the  solvency  of  the  principal,  and  if  he  becomes  bank- 
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rapt  and  notoriously  insolvent,  it  is  the  same  thing  as  if  he  were  dead,  and  it  is 
nugatory  to  go  throngh  the  ceremony  of  making  a  demand  upon  him."  Le 
Blanc,  Justice,  says,  in  the  same  case,  "  there  is  no  need  of  the  same  proof  to 
charge  a  guarantee  as  there  is  a  party  whose  name  is  on  a  bill  of  exchange ; 
for  it  is  sufficient  as  against  the  former  to  show  that  the  holder  could  not  have 
obtained  the  money  by  making  demand  of  it."  The  same  doctrine  may 
be  found  in  PhiUps  vs,  Astling  et  al.,  2  Taunt.  205.  So  too,  Lord  Eldon  in 
the  case  of  Wright  vs.  Simpson,  6  Ves.  732,  expresses  himself  in  terms  which 
show  his  clear  understanding  of  the  position  of  a  collateral  guarantee  or  surety. 
His  language  is  ^*  As  to  the  case  of  principal  and  surety,  in  general  cases,  I 
never  understood  that  as  between  the  obligee  and  the  surety  there  was  an 
obligation  to  active  diligence  against  the  principal,  bat  the  surety  is  a  gua- 
rantee, and  it  is  his  business  to  see  whether  the  principal  pays,  and  not  that  of 
the  creditor."  The  case  of  Gibbs  vs.  Cannon,  9  Serg.  and  Rawle,  198,  was  an 
action  against  a  guarantor  who  was  not  a  party  on  the  note,  upon  his  sepap 
rate  contract  The  Supreme  Court  of  Pennsylvania  decided  in  this  case,  that 
provided  the  drawer  and  endorser  of  the  note  were  solvent  at  the  maturity  of  the 
note,  notice  of  non-payment  should  be  given  to  the  guarantor,  and  that  the  latter 
under  such  circumstances  may  avail  himself  of  the  want  of  notice  of  non-pay- 
ment, but  it  places  the  burden  of  proving  solvency,  and  of  injury  flowing  from 
want  of  notice,  upon  the  guarantor.  The  last  case  mentioned  on  this  point, 
and  one  which  seems  to  be  conclusive  upon  it,  is  that  of  Reynolds  vs,  Dooglass 
et  al.,  12  Peters,  497,  in  which  the  court  establish  these  propositions. 

''  Ist.  That  the  guarantor  of  a  promissory  note,  whose  name  does  not  appear 
upon  the  note,  is  bound  without  notice,  where  the  maker  of  the  note  was 
insolvent  at  its  maturity,  unless  he  can  show  that  he  has  sustained  some  pre- 
judice by  want  of  a  notice  of  a  demand  on  the  maker,  and  of  notice  of  non-pay- 
ment 

"  2d.  If  the  guarantor  can  prove  he  has  suffered  damage  by  the  neglect  to 
make  the  demand  on  the  maker,  and  to  give  notice,  he  can  be  discharged  only 
to  the  extent  of  the  damage  sustained.  Tried  by  the  principles  ruled  in 
the  authorities  above  cited,  and  especially  by  that  from  this  court,  in 
12  Peters,  it  would  seem  that  this  case  should  admit  of  neither  doubt  nor 
hesitancy.  The  note  on  which  the  action  was  brought  was  given  as  a  gua^ 
rantee  for  the  payment  of  the  biU  for  $8000,  as  is  proved  and  indeed  admitted 
on  all  hands.  It  is  the  distinct  and  substantive  agreement  by  which  the  gua- 
rantee of  the  bill  was  undertaken.  It  is  established  by  various  and  uncontra- 
dicted fsicts  and  circumstances  in  the  cause,  and  finally  by  the  solemn 
admissions  of  Timberiake  the  drawer  and  Smith  the  acceptor  of  the  bill,  both 
of  whom  have  testified  in  the  cause,  that  at  the  maturity  of  the  bill  they  were 
both  utterly  insolvent ;  that  Timberiake  was  probably  so  before  the  commence- 
ment of  these  transactions,  and  that  Smith  before  the  maturity  of  the  bill  had 
made  an  assignment  of  everything  he  had  claim  to,  for  the  benefit  of  others, 
and,  amongst  the  creditors  named  in  that  assignment,  providing  for  the  plaintiff 
in  error  as  ranking  high  amongst  the  preferred  class. 

**  Under  such  circumstances,  to  have  required  notice  of  the  dishonor  of  the 
Inll  would  have  been  a  vain  and  unreasonable  act,  such  as  the  law  cannot  be 
presumed  to  exact  of  any  person." 
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The  distinction  between  the  case  of  a  person  whose  name  is  on  the  bill,  and 
that  of  one  who  is  no  party  to  it,  is  recognised  and  approved  by  Chitty  in 
Treatise  on  Bills,  324-44 1»  referring  to  Warrington  vs.  Forbor,  8  East.  343 ; 
Phillips  vs.  Astling,  2  Taunt.  206 ;  Swinyard  vs.  Bowes,  6  Maule  &  Selw.  62 ; 
Holbraw  vs.  Wilkins,  1  Bam.  &,  Cres.  10 ;  Van  Wert  vs.  Woolley,  3  Bam.  & 
Ores.  439 ;  in  the  American  cases  of  Foote  dc  Bowler  vs.  Brown,  2  McLean 
Rep.  369 ;  Lewis  V5.  Brewster,  ib.  21 ;  Bushnell  vs.  Church,  16  Conn.  406; 
Oxford  Bank  vs.  Haynes,  8  Pick.  423 ;  Reynolds  et  al.  vs.  Douglass  et  al.,  12 
Peters,  497 ;  and  by  Chancellor  Kent  in  his  Commentaries,  vol.  3,  pp.  123-124. 
In  the  case  of  Lewis  r5.  Brewster,  2  McLean's  C.  C.  R.  21,  it  was  also 
decided  that  as  notice  of  default  was  essential  to  fix  the  responsibility  of  the 
guarantor,  it  must  be  specially  averred  in  a  declaration  agajnst  him. 


Construction  of  Guarantee.    Admissibility  of  extrinsic  evidence  to  ascertain  its 
meaning.    Consideration  necessary  to  support  it. 

Bell  &  Grant^  Plaintiffs  in  errok,  vs.  Matthias  Bruen.* 

Mr.  Justice  Catron  delivered  the  opinion  of  the  Court. 

The  original  action  was  founded  upon  a  guarantee  given  by 
Matthias  Bruen  to  Bell  and  Grant,  in  favor  of  Wm.  H.  Thorn, 
by  the  following  letter : 

New  York,  23d  April,  1831. 

Messrs.  Bell  &  Grant,  London, — Dear  Sirs: — Our  mutual 
friend,  Mr.  Wm.  H.  Thorn,  has  informed  me  that  he  has  a  credit 
for  £2000,  given  by  you  in  his  favor  with  Messrs.  Archias  & 
Co.,  to  give  facilities  to  his  business  at  Marseilles.  In  express- 
ing my  obligations  to  you  for  the  continuation  of  your  friendship 
to  this  gentleman,  I  take  occasion  to  state,  that  you  may  con- 
sider this,  as  well  as  any  and  every  other  credit  you  may  open 
in  his  favor,  as  being  under  my  guarantee. 

I  am,  dear  sirs,  your  friend  and  servant,  M.  Bruen. 

To  this  letter  the  following  answer  was  given  by  Bell  &  Grant : 

London,  14th  June,  1831. 
Matthias  Bruen,  Esq.,  New  York. — ^We  are  in  the  receipt  of 

•  1  How.  Rep.  169. 
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your  favor  of  the  2dd  April,  guaranteeing  the  credit  opened  on 
behalf  of  Mr.  Wm.  H.  Thorn  with  Messrs.  Archias  &  Co.,  of 
Marseilles,  for  £2000,  for  the  purpose  of  facilitating  his  business 
with  that  place ;  and  moreover,  desiring  us  to  consider  as  under 
your  guarantee,  also,  all  credits  existing,  or  that  we  may  here- 
after open  for  said  friend,  of  which  we  take  due  note.  And  we 
trust  that  Mr.  Thorn,  as  well  as  your  good  self,  will  have  every 
reason  to  be  satisfied  with  the  confidence  which  we  feel  a  pleas- 
ure in  assigning  to  both  of  you. 

The  declaration  contains  four  counts : 

1.  That  the  plaintiffs,  on  the  31st  of  March,  1836,  were  re- 
quested by  Thorn  to  open  a  credit  in  his  favor,  authorizing  the 
firm  of  La  Cave  &  Echicopar,  of  Cadiz,  to  draw  on  the  plain- 
tiffs to  the  extent  of  £2500.  That  on  the  22d  November,  1836, 
La  C.  &  E.  drew  for  £385:  which  was  advanced  on  the  12th 
February,  1837,  by  the  plaintiffs,  according  to  Thorn's  request. 

2.  That  on  the  10th  of  October,  1834,  at  the  request  of  Thorn 
a  credit  was  opened  in  his  favor,  authorizing  R.  Anderson  &  Co., 
of  Gibraltar,  to  draw  for  £4000.  On  the  16th  December,  1834, 
Anderson  &  Co.  drew  for  £318  12*.  6rf. :  which  plaintiffs  paid, 
19th  March,  1837. 

3.  That  on  the  15th  of  August,  1836,  the  plaintiffs  opened  a 
credit  in  favor  of  Thorn,  authorizing  Amac,  Zipcey  &  Co.,  of 
Smyrna,  to  draw  for  £3500.  Of  this  sum,  the  house  at  Smyrna 
drew  £1640 :  which  plaintiffs  paid,  8th  April,  1837. 

4.  That  on  the  8th  March,  1837,  plaintiffs  opened  a  credit  to 
Thorn  himself,  for  £3500,  for  which  amount  he  drew  bills ;  and 
which  were  paid,  17th  June,  1837. 

Much  other  correspondence  and  evidence  was  given  to  the 
jury,  that  need  not  at  present  be  referred  to ;  but  which  appears 
in  the  statement  of  the  case  made  out  by  the  reporter,  and  pre- 
sented to  us. 

The  evidence  being  closed,  the  defendant  prayed  the  Circuit 
Court  to  instruct  the  jury,  as  matter  of  law,  that  the  letter  of 
guarantee,  of  April  23d,  1831,  was  confined  to  credits  to  be 
opened  to  the  house  of  Archias  &  Co.,  or  other  houses  with 
whom  Thorn  might  deal  at  Marseilles ;  and  therefore  the  plain- 
tiffs could  not  recover  from  the  defendant,  the  advances  made 
upon  the  bills  of  exchange  given  in  evidence :  being  for  the 
sums  paid,  as  stated  in  the  four  counts  of  the  declaration. 
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Thereupon  the  Court  did  decide,  as  matter  of  law,  "  that  by 
the  true  construction  of  the  said  letter  of  guarantee,  of  April 
23d,  1831,  .the  same  only  embraced  credits  which  should  be 
opened  for  account  of  Wm.  H.  Thorn  to  the  house  of  Archias 
&  Co.,  of  Marseilles ;  and  that  the  evidence  of  the  other  mat- 
ters in  this  behalf  proved,  did  not  give  the  said  letter  of  guaran* 
tee  a  more  enlarged  application.  And  therefore,  that  the  jury 
ought  to  find  a  verdict  for  the  defendant." 

The  jury  found  accordingly :  and  it  is  this  instruction  of  the 
Court  alone,  that  we  are  called  upon  to  examine,  and  revise. 
Does  the  letter  of  guarantee  extend  to,  and  cover  the  debts  of 
Wm.  H.  Thorn  sued  for  ?  is  the  question.  It  was  an  engage- 
ment to  be  executed  in  England,  and  must  be  construed  and 
have  effect,  according  to  the  laws  of  that  country.  Bank  of  the 
United  States  vs.  Daniel,  12  Peters,  54,  55.  But  it  is  necessary 
to  remark  that  the  law  governing  the  agreement  is  the  same  in 
this  country  and  in  England :  had  it  been  made  between  mer- 
chants of  different  States  of  this  Union,  and  intended  to  be 
executed  at  home,  the  same  rules  of  construction  would  be 
adopted ;  and  the  same  adjudications  would  apply. 

It  is  insisted  for  the  plaintiffs,  that  the  Circuit  Court  erred  in 
determining  the  question  absolutely  as  a  question  of  law,  upon 
the  construction  of  the  letter :  that  it  also  erred  in  declaring  the 
other  circumstances  did  not  allow  of  an  application  of  the  gua^ 
rantee  to  the  transactions  in  question :  such  other  circumstances, 
being  admitted,  their  effect  on  the  extent  and  application  of  the 
guarantee  was  for  the  jury ;  and  by  deciding  on  their  eflfect  as 
matter  of  law,  they  were  withdrawn  from  the  jury. 

The  letter  of  Bruen  was  an  agreement  to  pay  the  debt  of 
another  on  his  making  default :  by  the  statute  of  frauds  (29 
Chs.  2),  such  agreement  must  be  in  writing,  and  signed  by  the 
party  to  be  charged  ;  it  cannot  be  added  to  by  verbal  evidence, 
nor  by  written  either,  if  not  signed  by  the  guarantor,  unless 
the  written  evidence  is,  by  a  reference  in  the  letter,  adopted  as 
part  of  it. 

But  as  the  statute  does  not  prescribe  the  form  of  a  binding 
agreement,  it  is  sufficient  that  the  natural  parts  of  it  appear 
either  expressed,  or  clearly  to  be  implied  :  and  correspondence 
and  other  evidence  may  be  used  to  ascertain  the  true  import 
and  application  of  the  agreement ;  by  the  aid  of  which  extrinsic 
evidence,  the  proper  construction  may  be  made.     Such  is  the 
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doctrine  of  this  Court,  as  will  be  seen  by  reference  to  the  cases 
of  Dnimmond  vs.  Prestman,  12  Wheat. ;  Douglass  vs.  Reynolds, 
7  Peters ;  Lee  vs.  Dick,  10  Peters. 

In  the  present  instance,  the  question  having  arisen,  and  con- 
struction been  called  for,  the  matters  referred  to  in  the  letter  of 
the  defendant  were  considered  (as  circumstances  attending  the 
transaction),  to  aid  the  Court  in  arriving  at  a  proper  under- 
standing of  the  engagement :  so  soon  as  it  was  understood,  its 
construction  belonged  to  the  Court,  and  was  "  matter  of  law  " 
within  the  general  rule  applicable  to  all  written  instruments.  It 
rested  with  the  Court  to- decide,  whether  the  guarantee  extended 
to,  and  covered  the  credits  set  forth  in  the  declaration ;  and 
was  the  common  case  of  asking  the  Court  to  instruct  the  jury, 
that  the  plaintiiT  had  not  proved  enough  to  entitle  him  to  recover, 
admitting  all  his  evidence  to  be  true.  In  England  the  same  end 
is  attained  by  moving  for  a  nonsuit. 

For  the  defendant  it  is  contended :  That  the  letter  of  April 
21,  1831,  is  a  contract  preceded  by  a  recital,  and  that  the  en- 
gagement extends  no  further  than  the  recital. 

The  recital  introduces  in  direct  terms,  or  by  reference,  the 
entire  arrangement  made  between  plaintiiTs  and  Thorn,  by  the 
letters  of  the  23d  of  February,  1831,  and  March  22,  1331 ;  and 
the  words  **  this  credit "  in  the  defendant's  letter  of  23d  April, 
1831,  mean  the  first  £2,000;  and  the  words  "and  any  and 
every  other  credit,"  mean  the  subsequent  credits  to  be  opened 
under  the  same  arrangement. 

The  general  rule  is  well  settled  in  controversies  arising  on 
the  construction  of  bonds,  with  conditions  for  the  performance  | 
of  duties,  preceded  by  recitals ;  that  where  the  undertaking  is 
general  it  shall  be  restrained,  and  its  obligatory  force  limited 
within  the  recitals.  The  leading  case  is  Arlington  vs.  Merricke^ 
2  Saund.  R,  403.  It  has  been  followed  by  many  others  :  Liver- 
pool Waterwork  Co.  vs.  Harpley  (6  East,  507) ;  Wardens,  &c. 
vs.  Bostock  (2  Bos.  and  P.  175) ;  Leadly  vs.  Evans  (2  Bingh. 
R.  32)  ;  Pepin  vs.  Cooper  (2  Bam.  and  A.  431),  are  some  of  the 
principal  cases  affirming  the  rule. 

Where  a  mercantile  guarantee  is  preceded  by  a  jecital  definite 
in  its  terms,  and  to  which  the  general  words  obviously  refer, 
the  same  rule  applies,  of  limiting  the  liability  within  the  terms 
of  the  recital,  in  restraint  of  the  general  words.  We  find  the 
courts  constantly  referring  to  the  cases  arising  on  bonds  with 
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conditions  for  the  rule  of  construction,  and  applying  it  to  com- 
mercial guarantees ;  the  most  approved  text  writers  on  this 
subject  do  the  same :  does  the  engagement  before  us  fall  within 
the  rule  ?     It  recites : 

**  Our  mutual  friend,  William  H.  Thorn,  has  informed  me  that 
he  has  a  credit  for  two  thousand  pounds,  given  by  you  in  his 
favor  with  Messrs.  Archias  and  Co.,  to  give  facilities  to  his 
business  at  Marseilles."  The  agreement  is :  "  I  take  occasion 
to  state,  that  you  may  consider  this,  as  well  as  any  and  every 
other  credit  you  may  open  in  his  favor,  as  being  under  my 
guarantee.** 

We  are  of  opinion  that  the  engagement  should  be  construed 
as  if  it  read — **  You  may  consider  this  credit  with  Archias  and 
Co.  as  being  under  my  guarantee,  as  well  as  any  and  every 
other  credit  you  may  open  in  favor  of  William  H.  Thorn  with 
any  and  every  other  person,  as  also  being  under  my  guarantee." 
And  that  therefore  the  first  branch  of  the  undertaking  has  refer- 
ence to  the  recital,  and  that  the  latter  part  is  independent  of  it 
To  hold  otherwise  would  reject  the  general  words — ^  as  well  as 
any  and  every  other  credit " — ^as  unmeaning  and  useless,  the 
agreement  having  the  same  effect  by  the  construction  claimed 
for  the  defendant,  if  these  words  were  struck  out,  as  if  they 
are  left  in  it. 

The  general  words,  it  is  insisted,  related  to  the  character  of 
the  credit  opened  with  Archias  and  Co.,  because  it  was  an  open 
and  continuing  credit  for  £2000.  That  this  appears  by  the 
letters  of  Thorn  to  Bell  and  Grant,  and  to  Archias  and  Co., 
which  are  sufficiently  referred  to  in  the  recital  of  the  letter  to 
make  them  part  thereof,  and  to  extend  it  to  the  continuing  credit 
with  Archias  and  Co. 

That  the  two  letters  of  Thorn  were  sufficiently  referred  to,  and 
could  be  read  to  establish  the  nature  of  the  credit ;  and  that  it 
was  open,  we  have  no  doubt ;  but  their  adoption  was  just  as 
certain  without  the  general  words,  as  with  them.  The  special 
reference  to  the  recital,  adopting  it  as  explained  by  the  letters, 
leaves  the  general  words  still  without  meaning  unless  the  gua- 
rantee extend*  beyond  the  credit  opened  with  Archias  and  Co. 

To  make  a  proper  application  of  the  general  words,  it  becomes 
necessary  to  lay  down  a  definite  rule  of  construction  applicable 
to  them  ;  as  the  authorities  are  in  conflict,  and  to  say  the  least, 
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in  considerable  confusion,  on  the  subject.     The  arguments  are 
in  direct  conflict. 

For  the  plaintifis  in  error.  Bell  and  Grant,  it  is  contended : 
"  That  the  guarantee  by  letters  is  to  be  taken,  in  case  of  doubt 
or  ambiguity,  on  its  face  or  otherwise,  in  the  broadest  sense 
which  its  language  allows,  and  in  which  it  has  been  acted  on  by 
the  parties."  Drummond  vs.  Prestman,  12  Wheat. ;  Douglass 
vs.  Reynolds,  7  Peters ;  Dick  vs.  Lee,  10  Peters ;  Mauran  vs. 
Bullus,  16  Peters;  Mason  vs.  Pritchard,  12  East;  Merle  vs. 
Wells,  2  Campb.  R.  413 ;  Bent  vs.  Ilartshome,  1  Metcalfe  R. ; 
Hargreave  vs.  Smee,  6  Bingh.  R. ;  10  Eng.  Com.  Law  Rep.  69 ; 
Mayer  vs.  Isaac,  6  Mees.  and  Wels.  Exch.  R. ;  and  Bastow  vs. 
Bennet,  3  Campb.  R.,  are  relied  on,  to  support  the  construction 
claimed  as  the  true  one. 

On  the  part  of  the  defendant,  Bruen,  it  is  insisted,  "  That  the  ap- 
parent diversity  of  terms,  between  the  recital  and  the  engage- 
ment in  the  defendant's  letter,  raises  a  doubt  upon  the  face  of  the 
guarantee  as  to  its  true  extent ;  and  upon  the  doubt,  thus  raised, 
the  construction  will  be  in  favor  of  the  surety." 

The  following  authorities  are  relied  on  to  sustain  the  construc- 
tion here  claimed :  Pothier  on  Obligations,  part  2,  sec.  34 ;  Code 
Napoleon,  art.  2011,  2015  ;  Russell  vs.  Clarke,  7  Cranch ;  1  Ma- 
son, 336  ;  2  Caines's  Cases  in  Error,  29,  49  ;  10  Johns.  R.  180  ; 
325  ;  8  Wend.  R.  516  ;  7  Wend.  422  ;  2  Pick.  R.  234  ;  16  Pe- 
ters, 537;  1  Stark.  R.  192;  8  Taunt.  224;  3  B.  and  A.  594, 
595 ;  1  Crompt.  and  Mees.  52,  54  ;  3  Wilson,  530 ;  1  Term  R. 
287 ;  2  So.  370 ;  3  East,  484  ;  4  Taunt.  673  ;  8  Moore,  588  ;  1 
Perry  and  D.  249  ;  10  Adolph.  and  Ellis,  30. 

The  adjudged  cases  referred  to,  giving  a  construction  to  bonds 
with  conditions,  and  contracts  made  directly  between  debtor  and 
creditor,  afibrd  little  aid  in  arriving  at  the  true  understanding  of 
a  commercial  guarantee.  Bonds,  &c.,  are  entered  into  with 
caution,  and  often  after  taking  legal  advice ;  they  contain  the 
entire  contract,  beyond  which  the  courts  rarely  look  for  circum- 
stances to  aid  in  their  construction.  And  if  there  be  sureties 
bound  by  them,  and  the  meaning  is  doubtful,  the  construction  is 
restricted,  and  made  most  favorable  to  the  sureties.  Such  is  the 
result  of  the  authorities  cited  for  the  defendant. 

On  the  other  hand  :  letters  of  guarantee  are  (usually)  written 
by  merchants ;  rarely  with  caution,  and  scarcely  ever  with  pre- 
cision ;  they  refer  in  most  cases,  as  in  the  present,  to  various  cir- 
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cumsteinces,  and  extensive  commercial  dealings,  in  the  briefest 
and  most  casual  manner,  without  any  regard  to  form ;  leaving 
much  to  inference,  and  their  meaning  open  to  ascertainment 
from  extrinsic  circumstances,  and  facts  accompanying  the  tran- 
saction :  without  referring  to  which,  they  could  rarely  be  pro- 
perly understood  by  merchants,  or  by  courts  of  justice.  The 
attempt,  therefore,  to  bring  them  to  a  standard  of  construction, 
founded  on  principles  neither  known  nor  regarded  by  the  writ- 
ers, could  not  do  othei:wise  than  produce  confusion.  Such  has 
been  the  consequence  of  the  attempt  to  subject  this  description 
of  commercial  engagement  to  the  same  rules  of  interpretation 
applicable  to  bonds,  and  similar  precise  contracts.  Of  the  fal- 
lacy of  which  attempt,  the  investigation  of  this  cause  has  fur- 
nished a  striking  and  instructive  instance.  These  are  conside- 
rations  applicable  to  both  of  the  arguments. 

The  construction  contended  for  as  the  true  one  on  the  part  of  the 
plaintiffs,  is.  That  the  letter  of  the  defendant  must  be  taken  in 
the  broadest  sense  which  its  language  allows ;  thereby,  to  widen 
its  application.  To  assert  this  as  a  general  principle,  would  so 
often,  and  so  surely,  violate  the  intention  of  the  guarantor,  that 
it  is  rejected.  We  think  the  Court  should  adopt  the  construction 
which,  under  all  the  circumstances  of  the  case,  ascribes  the 
most  reasonable,  probable,  and  natural  conduct  to  the  parties. 
In  the  language  of  this  Court,  in  Douglass  ««.  Reynolds,  7  Peters, 
122,  "  Every  instrument  of  this  sort  ought  to  receive  a  fair  and 
reasonable  interpretation  according  to  the  true  import  of  its 
terms.  It  being  an  engagement  for  the  debt  of  another,  there  is 
certainly  no  reason  for  giving  it  an  expanded  signification,  or 
liberal  construction  beyond  the  fair  import  of  the  terms."  Or,  it 
is  **  to  b'e  construed  according  to  what  is  fairly  to  be  presumed 
to  have  been  the  understanding  of  the  parties,  without  any  strict 
technical  nicety ;"  as  declared  in  Dick  vs,  Lee,  10  Peters,  498. 
The  presumption  is  of  course  to  be  ascertained,  from  the  facts 
and  circumstances  accompanying  the  entire  transaction.  We 
hold  these  to  be  the  proper  rules  of  interpretation,  applicable  to 
the  letter  before  us. 

The  general  words  not  being  restricted  by  the  recital,  they 
fairly  import  that  Matthias  Bruen  was  bound  to  Bell  and  Grant 
for  the  credits  they  opened  in  favor  of  William  H.  Thorn  with 
Archias  &  Co. :  and  for  the  -  credits  also,  they  opened  in  favor 
of  Thorn,  with  any  and  every  other  person ;  covering  those  set 
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forth  in  the  three  first  counts  in  the  declaration : 

that  the  Circuit  Court  erred,  by  instructing  the  jury  ^ 

contrary. 

Whether  the  guarantee  covered  the  credit  extended  to  Thorn 
himself,  directly,  it  is  not  thought  necessary  to  inquire ;  as  no 
argument  was  founded  on  such  an  assumption ;  Thorn,  who  was 
introduced  as  a  witness  in  the  Circuit  Court  by  the  plaintiffs,  on 
his  cross-examination  declared,  that  the  £3500,  mentioned  in 
the  last  count  in  the  declaration,  "  had  no  relation  whatever  to 
the  guarantee  of  the  defendant :"  it  being  under  the  guarantee 
of  a  different  person. 

It  was  insisted  also :  That  when  Thorn  failed,  and  the  deal- 
ings between  him  and  the  plaintiffs  ceased,  they  were  bound  to 
notify  the  guarantor  of  the  existence  of  the  debts  due  them  by 
Thorn,  and  for  which  Bruen  was  held  liable,  in  a  reasonable 
time  after  the  dealings  ceased ;  that  Thorn  failed  April  10th, 
1837,  and  the  notice  was  not  given  until  December  31st,  1838, 
the  debts  sued  for  in  the  three  first  counts  of  the  declaration 
being  then  due :  therefore  the  notice  was  too  late,  and  the  de- 
fendant discharged. 

The  record  shows  that  this  ground  of  defence  was  not  brought 
to  the  consideration  of  the  Circuit  Court:  we  do  not  there- 
fore feel  ourselves  at  liberty  to  express  any  opinion  upon  the 
question. 

Again  it  is  insisted :  The  original  arrangement  made  between 
the  plaintiffs  and  Thorn,  in  March,  1831,  was  subsequently,  in 
the  spring  of  1834,  abandoned  and  deserted  ;  and  in  the  autumn 
following,  a  new  and  inconsistent  one,  enlarging  the  credits  to 
be  given  and  diminishing  the  security,  wsis  made,  rendering 
notice  to  the  defendant  necessary,  but  to  which  no  notice  could 
have  given  legal  effect  to  charge  the  defendant  for  subsequent 
credits. 

To  this,  and  all  other  questions  raised  here,  on  which  the 
court  below  was  not  called  to  express  any  opinion,  we  can  only 
give  the  same  answer,  given  to  the  next  preceding  supposed 
ground  of  defence. 

It  is  ordered,  that  the  judgment  of  the  Circuit  Court  be 
reversed,  and  the  cause  remanded  for  another  trial  thereof. 
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Lawrence  r*.  McCalmont  et  al.* 

Mr.  Justice  Story  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  to  the  Circuit  Court  for  the  southern 
district  of  New  York. 

On  the  21st  of  November,  1838,  J.  and  A.  Lawrence  obtained 
from  the  agents  (Messrs.  Gihon  and  Co.)  at  New  York,  of 
McCahnont,  Brothers  and  Co.,  of  London,  the  following  letter 
of  credit : 

New  York,  21  st  Nov.,  1838. 
Messrs.  McCalmont,  Brothers  and  Co.,  London : 

Gent. : — We  have  granted  to  Messrs.  J.  and  A.  Lawrence  of 
this  city,  a  credit  with  you  of  £10,000,  say  ten  thousand  pounds 
sterling,  to  be  availed  of  within  six  months  from  this  time,  in 
such  drafts  as  they  may  direct,  at  four  months'  date,  against 
actual  shipments  of  goods  for  their  account,  and  coming  to  their 
address ;  said  goods  to  be  forwarded  through  you  or  your  agents. 

The  above  credit  is  granted  under  their  engagement  to  cover 
your  acceptances  before  maturity,  by  direct  remittances  from 
this  country  of  approved  sixty  days  bills — seconds  of  exchange 
to  be  handed  to  us  for  transmission  to  you.  You  are  to  charge 
one  per  cent,  commission  on  the  amount  accepted,  and  to  keep 
the  account  at  five  per  cent,  interest  per  annum.  We  are, 
gents.,  your  ob.  st.,  John  Giiion  and  Co. 

The  letter  of  credit  w^as  delivered  on  Mr.  Lawrence's  propo- 
sal of  his  mother's  (the  plaintiff  in  error)  security  for  the  credit 
On  the  17th  of  December,  1838,  Mrs.  Lawrence  gave  the  fol- 
lowing guarantee ; 

Messrs.  McCalmont,  Brothers  and  Co.,  London  : 

Gent. : — In  consideration  of  Messrs.  J.  and  A.  Lawrence  hav- 
ing a  credit  with  your  house,  and  in  further  consideration  of  one 
dollar  paid  me  by  yourselves,  receipt  of  which  I  hereby  acknow- 
ledge, I  engage  to  you  that  they  shall  fulfil  the  engagements  they 
have  made  and  shall  make  with  you,  for  meeting  and  reimburs- 
ing the  payments  which  you  may  assume  under  such  credit  at 
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their  request,  together  with  your  charges  ;  and  I  guarantee  you 
from  all  payments  and  damages  by  reason  of  their  default. 

You  are  to  consider  this  a  standing  and  continuing  guarantee 
without  the  necessity  of  your  apprising  me,  from  time  to  time, 
of  your  engagements  and  advances  for  their  house ;  and  in  case 
of  a  change  of  partners  in  your  firm  or  theirs;  the  guarantee  is 
to  apply  and  continue  to  transactions  afterwards  between  the 
firms  as  changed,  until  notified  by  me  to  the  contrary. 

Yours,  respectfully,  Susan  Lawrence. 

Under  these  documents,  McCalmont,  Brothers  and  Co.  made 
the  stipulated  advances,  which  were  repaid  ;  and  on  the  transac- 
tions included  within  the  six  months  from  21st  of  November, 
1838,  nothing  has  been  claimed  by  the  London  house.  About 
the  expiration  of  the  six  months,  Mr.  Lawrence  (one  of  the  firm 
of  J.  and  A.  Lawrence)  at  New  York  called  on  the  agents  of 
McCalmont,  Brothers  and  Co.,  and  asked  if  it  was  agreeable  for 
the  agents  to  continue  the  credit  for  £10,000.  The  reply  of  one 
of  the  agents  was,  that  there  was  no  objection  to  continue  it  on 
the  same  terms  as  before,  stating  that  it  was  to  be  on  the  mother's 
guarantee  attached  to  the  previous  credit.  Mr.  Lawrence  then 
answered,  that  he  did  not  expect  it  on  any  other  terms,  or  with- 
out the  guarantee.  The  agent  then  wished  time  to  examine 
whether  the  guarantee  was  for  a  particular  credit,  or  was  a  con- 
tinuing guarantee ;  and  having  referred  to  the  letter  of  guaran- 
tee, they  drew  up  and  delivered  to  Mr.  Lawrence  a  second  letter 
of  credit  (Mr.  Lawrence  and  the  agents  both  agreeing  that  it 
was  a  continuing  guarantee,  and  as  such  no  new  letter  was 
needed  from  the  mother).  The  second  letter  of  credit,  dated  on 
12th  of  June,  1839,  was  as  follows :. 

New  York,  June  \2th^  1839. 
Messrs.  McCalmont,  Brothers  and  Co.,  London : 

Gent. : — With  reference  to  our  letter  of  21st  November  last, 
opening  a  credit  on  your  good  selves,  favor  Messrs.  J.  &  A. 
Lawrence  for  £10,000,  to  be  drawn  within  six  months  from  that 
date,  and  which  expired  by  limitation  last  month.  We  hereby 
renew  the  same  for  a  like  period  from  the  date  hereof,  and  under 
the  same  stipulations,  with  this  proviso,  that  the  bills  be  drawn 
by,  or  in  favor  of  parties  permanently  resident  in  Europe ;  and  if 
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made  from  the  continent,  they  be  made  at  the  customary  date, 
say  three  months. 
We  remain,  &c.,  John  Gihon  and  Co. 

Under  this  second  letter  of  credit  bills  were  drawn  and  paid 
by  McCalmont,  Brothers  and  Co.,  to  an  amount  exceeding  in 
the  whole  the  £10,000  stipulated  for.  The  bills  being  all 
drawn  at  four  months.  The  firm  of  J.  and  A.  Lawrence  not 
having  made  any  remittances  to  pay  the  new  advances,  and  firm 
having  failed,  the  agents  of  the  London  house  on  the  29th  day  of 
May,  1840,  addressed  the  following  letter  to  Mrs.  Susan  Law- 
rence, giving  her  notice  of  the  non-payment  of  the  advances. 

New  York,  May  29th,  1840. 

Mrs.  Susan  Lawrence : 

Madam : — We  enclose  on  behalf  of  Messrs.  McCalmont,  Bros, 
and  Co.,  a  copy  of  the  account  of  Messrs.  J.  and  A.  Lawrence 
with  them,  showing  a  balance  due  of  £10,349  8*.  6rf. — say  ten 
thousand  three  hundred  and  forty-nine  pounds  eight  shillings  and 
five  pence  sterling,  on  first  January  last,  with  interest.  These 
gentlemen  not  having  fulfilled  their  engagements  to  reimburse 
this  account,  we  claim  payment  of  you  under  your  guarantee  to 
Messrs.  McCalmont,  Bros,  and  Company. 

Respectfully,  yours,         J.  Gihon  and  Co., 
Agents  of  McCalmont,  Bros,  and  Co.,  of  London. 

She  declining  to  pay  the  deficit,  the  present  action  of  assump- 
sit was  brought  against  her  to  enforce  the  payment.  At  the  trial 
upon  the  general  issue,  in  addition  to  the  facts  already  stated,  it 
was  in  evidence  that  during  the  whole  period  of  these  transac- 
tions, Mrs.  Lawrence  resided  at  Brooklyn  (New  York),  in  the 
same  house  with  her  sons,  J.  and  A.  Lawrence.  There  was  also 
evidence  in  the  cause  to  show  that  McCalmont,  Brothers  and  Co. 
had,  by  their  agents,  certain  notes  belonging  to  the  firm  of  J. 
and  A.  Lawrence,  and  endorsed  by  the  firm  for  collection,  and 
the  proceeds  when  received  were  to  be  applied  towards  the 
liquidation  of  the  debt  due  to  the  London  house,  subject  to  their 
encashment  on  being  paid  at  maturity,  under  which  the  sum  of 
£1309  I6s.  6d.  had  been  realized.  The  notes  thus  deposited  for 
collection,  which  were  dishonored  at  maturity,  were  protested 
accordingly,  and  the  original  plaintifis  offered  the  protests  and 
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notices  to  J.  and  A.  Lawrence  of  the  dishonor  in  evidence,  but 
the  evidence  as  to  some  of  the  notices  was  not  full.  Much  other 
evidence  was  given  at  the  trial  which,  however,  it  is  not  neces- 
sary to  state. 

The  counsel  for  Mrs.  Lawrence  then  asked  the  Court  to  charge 
the  jury  as  follows : 

1st.  That  the  said  credit  of  21st  November,  1838,  is  a  stand- 
ing and  continuing  credit  during  the  six  months. 

2d.  That  defendant's  guarantee  of  17th  December,  1838,  is 
confined  to  the  said  credit,  both  as  to  time  and  amount. 

3d.  That  the  acceptances  and  claims  of  the  plaintiffs  demanded 
in  their  declaration  in  this  suit,  are  not  covered  by  the  guarantee 
of  the  defendant  aforesaid. 

4th.  That  the  new  credit  aforesaid  of  the  12th  of  June,  1839, 
is  not  a  continuance  or  repetition  of  the  first  credit,  but  a  departs 
ure  from  it,  and  is  not  covered  by  or  embraced  in  the  defend- 
ant's said  guarantee. 

5th.  That  the  nominal  consideration  of  one  dollar,  and  the  past 
consideration  stated  in  defendant's  said  guarantee,  are  not,  nor  is 
either  of  them,  sufficient  to  sustain  the  said  guarantee. 

6th.  That  the  evidence  that  the  said  J.  and  A.  Lawrence 
agreed  to  give  a  guarantee  at  the  time  said  credit  of  21st  No- 
vember, 1838,  was  given,  is  not  sufficient  in  law  to  render  valid 
the  consideration  expressed  in  defendant's  said  guarantee,  or  to 
sustain  the  said  guarantee. 

7th.  The  facts  being  ascertained,  the  question  whether  the 
notice  given  to  the  defendant  by  the  plaintiffs  of  the  failure  of 
the  said  J.  and  A.  Lawrence  to  remit  to  cover  the  plaintiffs' 
acceptances  was  reasonable  is  a  question  of  law,  and  no  notice, 
sufficient  in  law,  was  given  of  such  failure  to  the  defendant. 

8th.  If  the  sufficiency  of  such  notice  be  a  question  exclusively 
of  fact,  a  reasonable  and  sufficient  notice  was  not  given  to  her 
of  such  failure  of  J.  and  A.  Lawrence  to  remit  as  aforesaid. 

9th.  The  notes  received  by  the  plaintiffs  through  their  agents, 
to  collect,  ought,  when  there  was  a  failure  of  payment,  to  have 
been  regularly  protested,  and  due  notice  thereof  served  on  the 
defendant  and  J.  and  A.  Lawrence ;  and,  on  failure  thereof,  a 
credit  should  be  allowed  for  the  same. 

The  judge  thereupon  charged  the  jury,  that  the  plaintiffs  were 
not  precluded  from  recovering  under  the  guarantee  in  evidence 
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by  reason  of  any  supposed  want  of  consideration  therefor ;  and 
the  same  was  not  without  sufficient  consideration. 

That  the  said  guarantee  of  the  17th  Decemher,  1838,  was 
not  limited  to  the  credit  of  November  21, 1838,  but  was  a  stand- 
ing and  continuing  guarantee,  and  did  apply  to,  and  was  suffi- 
cient to  embrace,  transactions  arising  after  the  said  credit  of 
November,  1838,  was  expired. 

That  the  new  credit  of  June  12,  1839,  and  the  advances  and 
transactions  under  it,  were  not  in  law  without  the  scope  of  the 
guarantee  of  December  17,  1838,  and  that  the  plaintiffs  were, 
under  the  evidence,  entitled  .to  recover  for  the  same  under  the 
said  guarantee. 

That  the  defendant  was  entitled  to  a  reasonable  notice  of  the 
default  of  the  principal  debtors,  to  enable  her  to  take  measures 
for  her  indemnity  ;  that  it  was  for  the  jury  to  consider,  whether, 
under  all  the  circumstances  in  evidence,  the  defendant  had  not 
had  such  notice. 

That  as  to  the  notes  turned  over  by  the  principal  debtors  to 
J.  Gihon  and  Co.,  as  the  same  were  merely  lodged  with  the 
latter,  on  their  engagements  that  the  proceeds  of  them,  when 
received,  were  to  be  passed  to  their  credit,  the  want  of  protest 
of  any  such  notes  as  were  dishonored,  or  of  notice  thereof  to  the 
said  J.  and  A.  Lawrence,  would  not  entitle  the  defendant  to 
charge  the  plaintiffs  with  the  amount  of  such  notes,  or  to  claim 
a  deduction  for  that  amount. 

And  with  that  charge  left  the  said  cause  to  the  jury :  unto 
which  charge,  and  to  the  refusal  of  the  judge  to  charge  other- 
wise, and  as  requested  by  defendant  as  aforesaid,  the  defendant's 
counsel  then  and  there  excepted. 

The  jury  found  a  verdict  for  the  plaintiffs  for  847,105  97  cents ; 
upon  which  judgment  was  rendered  for  the  plaintiffs;  and^upon 
that  judgment  and  the  exceptions  taken  at  the  trial  the  present 
writ  of  error  has  been  brought. 

Some  remarks  have  been  made  on  the  argument  here  upon 
the  point  in  what  manner  letters  of  guarantee  are  to  be  con- 
strued ;  whether  they  are  to  receive  a  strict  or  a  liberal  interpre- 
tation. We  have  no  difficulty  whatsoever  in  saying,  that  instru- 
ments of  this  sort  ought  to  receive  a  liberal  interpretation.  By 
a  liberal  interpretation,  we  do  not  mean  that  the  words  should 
be  forced  out  of  their  natural  meaning ;  but  simply  that  the 
words  should  receive  a  fairand  reasonable  interpretation,  so  as 
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to  attain  the  object  for  which  the  instrument  is  designed  and  the 
purposes  to  which  it  is  applied.  We  should  never  forget  that 
letters  of  guarantee  are  commercial  instruments — ^generally 
drawn  up  by  merchants  in  brief  language — sometimes  inartificial, 
and  often  loose  in  their  structure  and  form ;  and  to  construe  the 
words  of  such  instruments  with  a  nice  and  technical  care  would 
not  only  defeat  the  intentions  of  the  parties,  but  render  them  too 
unsafe  a  basis  to  rely  on  for  extensive  credits,  so  often  sought  in  the 
present  active  business  of  commerce  throughout  the  world.  The 
remarks  made  by  this  Court  in  the  case  of  Bell  vs.  Bruen,  1  How. 
R.  169,  186,  meet  our  entire  approbation.  The  same  doctrine 
was  asserted  in  Mason  vs.  Pritchard,  12  East  R.  227,  where  a 
guarantee  was  given  for  any  goods  he  hath  or  may  supply  W.  P. 
with,  to  the  amount  of  £1^00 ;  and  it  was  held  by  the  Court  to 
be  a  continuing  guarantee  for  goods  supplied  at  any  time  to 
W.  P.  until  the  credit  was  recalled,  although  goods  to  more  than 
£100  had  'been  first  supplied  and  paid  for ;  and  the  Court  on  that 
occasion  distinctly  stated  that  the  words  were  to  be  taken  as 
strongly  against  the  guarantor  as  the  sense  of  them  would  admit 
of.  The  same  doctrine  was  fully  recognised  in  Haigh  vs. 
Brooks,  10  Adol.  and  £1.  309,  and  in  Mayer  vs.  Isaac,  6  Mees. 
and  Wels.  605,  and  especially  expounded  in  the  opinion  of  Mr. 
Baron  Alderson.  It  was  the  very  ground,  in  connexion  with 
the  accompanying  circumstances,  upon  which  this  Court  acted 
in  Lee  vs.  Dick,  10  Peters,  482,  and  in  Mauran  vs.  Bullus,  16 
Peters,  528.  Indeed,  if  the  language  used  be  ambiguous  and 
admits  of  two  fair  interpretations,  and  the  guarantee  has  advanced 
his  money  upon  the  faith  of  the  interpretation  most  favorable  to 
his  rights,  that  interpretation  will  prevail  in  his  favor  ;  for  it  does 
not  lie  in  the  mouth  of  the  guarantor  to  say  that  he  may,  without 
peril,  scatter  ambiguous  words,  by  which  the  other  party  is  mis- 
led to  his  injury. 

Passing  from  these  general  considerations,  let  us  now  address 
ourselves  to  the  points  made  at  the  argument.  The  first  point 
is,  that  the  second  advance  was  made  upon  terms  and  under  an 
agreement  materially  variant  from  that  on  which  the  guaran- 
tee was  given,  without  any  communication  with  the  guarantor 
or  her  consent  thereto.  The  variances  insisted  on  are  two ;  first, 
in  requiring  the  bills  to  be  drawn  by  or  in  favor  of  parties  per- 
manently resident  in  Europe ;  secondly,  that  if  the  bills  were 
drawn  from  the  continent  of  Europe,  they  should  be  made  at  the 
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customary  date,  say  three  months.  We  think  that  there  is  no 
variance  whatsoever,  which  is  not  fairly  within  the  scope  of  the 
original  guarantee,  and  was  so  contemplated  by  J.  and  A.  Law- 
rence, as  well  as  by  the  agents  of  the  London  house.  This  is  ex- 
plicitly proved  by  the  evidence ;  for,  upon  the  question  arising, 
both  the  Lawrences  and  the  agents  agreed  that  it  was  a  continu- 
ing guarantee,  and  as  such  no  new  letter  of  guarantee  was  needed. 
It  is  true  that  Mrs.  Lawrence  was  no  party  to  this  interpretation 
of  the  instrument ;  but  then  it  is  strong  evidence  to  establish  that 
it  was  neither  a  forced  nor  unnatural  interpretation  of  the  words. 
And  the  agents  of  the  London  house  agreed  to  make  the  second 
advance  upon  the  faith  of  it. 

Now,  looking  to  the  very  words  of  the  guarantee,  we  see  that 
it  contemplated — ^not  a  single  advance  and  then  it  was  to  end 
— but  a  continuing  guarantee,  and  the  very  words  are  found  in 
it.  It  also  contemplated  not  only  agreements  which  had  been 
already  made  between  J.  and  A.  Lawrence  and  the  agents,  but 
also  future  agreements.  The  guarantor  says :  **  I  engage  that 
they  shall  fulfil  the  agreements  they  have  made,  and  shall  make 
with  you,  for  meeting  and  reimbursing  the  payments  which  you 
may  assume."  And  again :  ''  You  are  to  consider  this  a  stand- 
ing and  continuing  guarantee,  without  the  necessity  of  apprising 
me  from  time  to  time  of  your  engagements  and  advances  for 
the  house."  "So  that  new  engagements  and  new  advances 
were  contemplated  to  be  made,  to  which  the  guarantee  should 
attach  without  notice  thereof."  And  this  is  not  all — for  the 
guarantee  goes  on  to  provide  for  its  continuance  in  case  of 
a  change  in  the  partners  of  either  firm  (a  change  which  would 
ordinarily  be  fatal  to  a  guarantee) ;  and  that  the  guarantee 
should  apply  to  and  continue  upon  transactions  aflerwards  be- 
tween the  firms  so  changed,  until  notified  by  her  to  the  contrary. 
It  seems  plain  from  all  this  language,  that  a  series  of  new  trans- 
actions, new  agreements,  and  new  engagements,  were  within 
the  contemplation  of  the  parties ;  not  advances  for  six  months 
alone,  but  advances  from  time  to  time,  for  an  indefinite  period, 
until  notice  to  the  contrary  should  be  given  by  the  guarantor. 
It  is  difficult  to  conceive  of  any  language  more  definite  and 
more  full  to  express  the  real  intention  of  the  parties.  The 
original  advance  was,  indeed,  agreed  to  be  made  in  the  manner 
stated  in  the  first  letter  of  credit ;  and  if  there  be  any  variance 
between  the  terms  of  the  first  and  the  second  letter  of  credit, 
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that  was  left  solely  and  exclusively  for  the  immediate  parties,  J. 
and  A.  Lawrence,  and  the  agents,  to  adjust  and  consider. 
They  might  enter  into  any  new  engagements  as  to  the  mode  of 
drawing  the  bills,  and  the  time  which  they  were  to  run  at  their 
pleasure,  without  breaking  in  upon  the  true  intention  of  the 
guarantee.  All  the  stipulations  of  the  first  letter  of  credit  were 
retained  in  the  second,  and  an  additional  provision  made,  that  if 
bills  were  drawn  from  the  continent  of  Europe  they  should  be 
made  at  the  customary  date  and  by  a  permanent  resident.  But 
this  left  J.  and  A#  Lawrence  at  full  liberty  to  draw  direct  on 
London  at  four  months,  if  they  chose ;  and  in  point  of  fact  no 
bills  were  ever  drawn  by  them  except  direct  on  London,  and 
not  from  the  continent  The  additional  liberty  given,  or  con- 
dition imposed,  was  not  availed  of;  and,  if  it  had  been,  it  would 
not  have  in  any  manner  exonerated  the  guarantor  from  her 
responsibility.  Without,  therefore,  looking  to  the  question 
whether  these  variances  might  or  might  not  have  been  material, 
if  new  arrangements  and  engagements  had  not  been  within  the 
scope  of  the  guarantee,  we  are  of  opinion  that  the  objection  is, 
in  the  present  case,  not  maintainable. 

This  view  of  the  matter  disposes  also  of  the  second,  third, 
and  fourth  points  made  at  the  argument. 

The  fifth  point  is,  that  there  is  no  valid  consideration  to  sup- 
port the  guarantee.  This  is  pressed  under  two  aspects;  the 
first  is,  that  the  consideration  was  past  and  not  present ;  for  the 
letter  of  credit  had  been  already  delivered  to  J.  and  A.  Law- 
rence by  the  agents  of  the  London  house.  The  second  is,  that 
the  payment  of  the  one  dollar  is  merely  nominal  and  not  suffi- 
cient to  sustain  the  guarantee,  if  it  had  been  received  ;  and  it  is 
urged  that  it  was  not  received.  As  to  this  last  point,  we  feel 
no  difiiculty.  The  guarantor  acknowledged  the  receipt  of  the 
one  dollar,  and  is  now  estopped  to  deny  it.  If  she  has  not  re- 
ceived it,  she  would  now  be  entitled  to  recover  it.  A  valuable 
consideration,  however  small  or  nominal,  if  given  or  stipulated 
for  in  good  faith,  is,  in  the  absence  of  fraud,  sufficient  to 
support  an  action  on  any  parol  contract ;  and  this  is  equally  true 
as  to  contracts  of  guarantee  as  to  other  contracts.  A  stipula- 
tion in  consideration  of  one  dollar  is  just  as  efiectual  and 
valuable  a  consideration  as  a  larger  sum  stipulated  for  or  paid. 
The  very  point  arose  in  Dutchman  vs.  Tooth,  5  Bingham's  New 
Cases,  577,  where  the  guarantor  gave  a  guarantee  for  the  pay- 
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ment  of  the  proceeds  of  the  goods  the  guarantee  had  consigned 
to  his  brother,  and  also  all  future  shipments  the  guarantee  might 
make,  in  consideration  of  two  shillings  and  sixpence  paid  him, 
the  guarantor.  And  the  Court  held  the  guarantee  good  and  the 
consideration  sufficient.  In  Brooks  vs.  Haigh,  10  Adol.  and 
El.  309,  323,  the  Court  held  that  a  surrender  by  the  guarantee 
of  a  former  guarantee,  even  if  it  was  not  of  itself  binding  upon 
the  guarantor,  was  a  sufficient  consideration  to  take  the  case 
out  of  the  statute  of  frauds,  and  to  sustain  a  promise  made  on 
the  footing  thereof.  But,  independently  of  all  authority,  we 
should  arrive  at  the  same  conclusion.  The  receipt  of  the  one 
dollar  is  acknowledged ;  no  fraud  is  pretended  or  shown ;  and 
the  consideration,  if  standing  alone  in  a  bona  fide  transaction, 
would  sustain  the  present  suit. 

As  to  the  other  point,  that  the  consideration  was  past,  it 
admits  of  several  answers,  each  of  which  is  equally  decisive. 
In  the  first  place,  although  the  Messrs.  Lawrence  had  received 
the  letter  of  credit  before  the  guarantee  was  given,  yet  it  was 
a  part  of  the  original  agreement  contemporaneous  with  the  letter 
of  credit,  that  it  should  be  given ;  and  if  the  guarantee  had  not 
been  given,  the  whole  advance  might  have  been  recalled  as  a 
fraud  upon  the  London  house.  In  the  next  place,  it  does  not 
appear  that  all  the  bills  for  the  £10,000,  under  the  first  letter 
of  credit,  were  drawn  before  the  guarantee  was  actually  given ; 
and  if  they  were  not,  certainly  it  would  attach  upon  the  bills 
drawn  under  the  first  credit  after  it  was  actually  given.  The 
contract  was  then  a  continuing  contract  on  both,  and  partially 
performed  only  by  one.  In  the  next  place,  the  guarantee  itself 
uses  language  susceptible  of  being  treated  as  a  present  continu- 
ing consideration  in  fieri.  It  is  "in  consideration  of  Messrs.  J. 
and  A.  Lawrence  having  a  credit  with  your  house ;"  now,  the 
word  "  having"  imports  a  present  or  future  advance,  just  as 
much  as  a  past.  The  word  "  having"  is  in  the  present  tense ; 
and  if  the  parties  then  understood  the  letter  of  credit  to  be  in 
fieri,  and  to  be  absolute  only  upon  a  condition  subsequent,  viz. 
the  giving  of  the  guarantee,  the  word  is  the  moM  appropriate 
which  could  be  used.  The  case  of  Haigh  vs.  Brooks,  10  Adol. 
and  El.  309,  approaches  very  near  to  the  present.  There  the 
guarantee  was  •*  in  consideration  of  being  in  advance  to  L,  &c., 
I  guarantee,  &c."  The  Court  of  King's  Bench  thought  that 
the  words  "being  in  advance"  did   not   necessarily  import  a 
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past  advance,  but  might  be  applied  to  a  present  or  future  ad- 
vance. 

But  that  which  puts  the  whole  matter  in  the  clearest  light  and 
beyond  the  reach  of  legal  controversy,  is  that  the  advances  now 
sued  for  were  all  made  after  the  second  letter  of  credit  was 
given ;  and  if  the  guarantee  applied  (as  we  hold  it  did)  to  those 
subsequent  advances  under  the  new  engagements,  then  the  con- 
sideration was  complete  as  upon  a  present  and  not  as  upon  a 
past  consideration.  In  every  view,  therefore,  in  which  we  can 
contemplate  the  objection  it  has  no  just  foundation  in  law. 

As  to  the  sixth  point  on  the  question,  whether  due  notice  of 
the  failure  of  Messrs.  J.  and  A.  Lawrence  to  repay  the  advances 
had  been  given,  it  was  a  mere  question  of  fact  for  the  consider- 
ation of  the  jury,  as  to  whether  the  guarantor  had  reasonable 
notice  or  not.  They  have  found  a  verdict  for  the  plaintiffs,  and 
we  are  not  at  liberty  to  disturb  it  in  a  court  of  error. 

As  to  the  seventh  point,  the  notes  having  been  left  for  col- 
lection only  with  the  agents  of  the  London  house,  although  en- 
dorsed by  the  Messrs.  Lawrence,  they  do  not  fall  within  the 
strict  rules  of  commercial  law  applicable  to  negotiable  paper. 
Admitting  for  the  sake  of  the  argument,  that  notice  was  not 
punctiliously  given  by  the  agents,  still  it  resolves  itself  into  a 
mere  question  of  due  diligence  on  the  part  of  the  agents  to 
collect  the  notes,  and  falls  under  the  general  law  of  agency. 
No  evidence  was  shown  at  the  trial  to  establish  any  loss  or 
damage  on  the  part  of  Mrs.  Lawrence  for  want  of  due  protest 
and  notice  (if  they  were  not  made)  ;  and  in  the  absence  of  such 
proof  we  are  not  at  liberty  to  presume  that  the  agents  did  not  do 
their  duty. 

The  case  of  Swift  vs.  Tyson,  16  Peters,  1,  is  entirely  distin- 
guishable from  the  present  in  its  leading  circumstances.  There, 
the  question  was,  not  whether  a  person  receiving  a  note  as  col- 
lateral security  or  for  an  antecedent  debt  was  not  bound  to  due 
diligence  in  its  collection,  otherwise  he  made  it  his  own,  which 
was  not  doubted ;  but  whether,  taking  it  as  collateral  security 
or  in  payment  of  an  antecedent  debt,  he  was  not  to  be  treated  as 
a  bona  fide  holder  for  a  valuable  consideration,  unaffected  by 
any  unknown  equities  between  the  original  parties.  This  Court 
held  that  he  was. 

Upon  the  whole  we  are  all  of  opinion  that  there  was  no  error 
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in  the  rulings  of  the  Court,  and  the  judgment  is,  therefore, 
affirmed  with  costs. 

In  Massey  vs,  Rayner,  22  Pick.  223,  the  qnestioa  was  wiietber  a  gnanuitee 
was  a  limited  or  a  continuing  one.  "  Upon  this  point  it  has  been  often  stated 
by  eminent  jurists  that  a  strict  rule  of  construction  should  prevail,  and  that  it 
ought  to  appear  unequivocally  that  it  was  the  intention  of  the  defendant  to 
make  such  a  guarantee.  12  East.  227.  1  Mason,  336.  7  Cranch,69.  On 
the  other  hand,  there  are  authorities  countenancing  the  doctrine  that  a  liberal 
construction  is  to  be  given  in  such  cases  in  favor  of  the  person  claiming  rights 
under  such  a  guarantee,  and  holding  it  to  be  the  duty  of  the  gnaxantor  to  limit 
his  guarantee  expressly  to  a  single  deating,  if  he  would  avoid  a  further  respon- 
sibility. Thus,  in  the  case  of  Merle  rs.  Wells,  2  Camp.  413,  where  Lord  Ellen- 
borough  says,  *  if  a  party  means  to  be  a  surety  only  for  a  single  dealing,  he 
should  take  care  to  say  so.'  Probably  the  better  rule  of  construction  would  be 
that  applied  to  other  contracts,  to  give  the  instrument  that  efl^t  which  shall 
best  accord  with  the  intention  of  the  parties,  as  manifested  by  the  terms  of  the 
guarantee,  taken  in  connexion  with  the  subject  matter  to  which  it  relates,  and 
neither  enlarging  the  words  beyond  their  natural  import  in  favor  of  the  creditor, 
nor  restricting  them  in  aid  of  the  surety."  S.  P.  Walrath  vs.  Thompson,  4 
Hill,  200.    Curtis  vs,  Dennis,  7  Mete.  610. 

A  guarantee,  like  other  commercial  contracts,  is  to  be  construed  with  refer- 
ence to  the  usage  of  trade.    Smith  vs.  Dann,  6  Hill,  643. 

For  the  difference  between  a  general  and  special  or  limited  letter  of  guaran- 
tee, see  the  following  cases :  Birkhead  vs.  Brown,  6  Hill,  64.  Robbins  vs. 
Bingham,  4  Johns.  476.    Taylor  vs.  Wetmore,  10  Ohio,  490. 

The  student  will  find  a  learned  and  interesting  essay  on  the  subject  of  guar 
lantee  in  a  note  of  Mr.  Wheaton,  appended  to  the  case  of  Lannsse  vs.  Barker, 
3  Wheat.  101.  The  author  reviews  not  only  the  English  authorities,  but  the 
doctrine  of  the  civil  law  upon  this  contract 
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A  Bill  of  Exchange  drawn  in  one  State  of  the  Union,  upon  persons  living  in 
another  State  is  to  be  considered  a  foreign  bill. 

Mr.  Justice  Washington  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  assumpsit  founded  on  a  bill  of  exchange 
drawn  at  Baltimore,  in  the  State  of  Maryland,  by  the  defend- 
ants, upon  Stephen  Dever  at  New  Orleans,  in  favor  of  R.  L.  Colt, 
a  citizen  of  Maryland,  who  endorsed  the  same  to  the  plaintifi)  a 
citizen  of  New  York.  The  action  was  brought  in  the  Circuit 
Court  of  the  United  States  for  the  district  of  Maryland ;  and 
upon  a  case  agreed,  staling  the  above  facts,  the  judges  of  that 
court  were  divided  in  opinion,  whether  they  could  entertain 
jurisdiction  of  the  cause  upon  the  ground  insisted  upon  by  the 
defendants'  counsel,  that  the  bill  was  to  be  considered  as  inland. 
The  difficulty  which  occasioned  the  adjournment  of  the  cause 
to  this  Court,  is  produced  by^the  eleventh  section  of  the  judiciary 
act  of  1789,  which  declares,  that  no  District  or  Circuit  Court 
shall  have  "  cognisance  of  any  suit  to  recover  the  contents  of 
any  promissory  note,  or  other  chose  in  action  in  favor  of  an 
assignee,  unless  a  suit  might  have  been  prosecuted  in  such  court 
to  recover  the  said  contents,  if  no  assignment  had  been  made, 
except  in  cases  of  foreign  bills  of  exchange." 

The  only  question  is,  whether  the  bill  on  which  the  suit  is 
founded,  is  to  be  considered  a  foreign  bill  of  exchange? 

It  is  to  be  regretted  that  so  little  aid  in  determining  this  ques- 
tion is  to  be  obtained  from  decided  cases,  either  in  Engl&nd  or  in 
the  United  States. 

Sir  William  Blackstone,  in  his  Commentaries,t  distinguishes 
foreign  from  inland  bills,  by  defining  the  former  as  bills  drawn 
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by  a  merchant  residing  abroad  upon  his  correspondent  in  Eng- 
land, or  vice  versa  ;  and  the  latter  as  those  drawn  by  one  person 
on  another,  when  both  drawer  and  drawee  reside  within  the 
same  kingdom.  Chitty,  p.  16,  and  the  other  writers*  on  bills 
of  exchange  are  to  the  same  effect ;  and  all  of  them  agree, 
that  until  the  statutes  of  8  and  9  W.  III.  ch.  17,  and  3  and  4 
Anne,  ch.  9,  which  placed  these  two  kinds  of  bills  upon  the  same 
footing,  and  subjected  inland  bills  to  the  same  law  and  custom  of 
merchants  which  governed  foreign  bills ;  the  latter  were  much 
more  regarded  in  the  eye  of  the  law  than  the  former,  as  being 
thought  of  more  public  concern  in  the  advancement  of  trade  and 
commerce. 

Applying  this  definition  to  the  political  character  of  the  several 
States  of  this  Union  in  relation  to  each  other,  we  are  all  clearly 
of  opinion,  that  bills  drawn  in  one  of  these  States,  upon  persons 
living  in  any  other  of  them,  partake  of  the  character  of  foreign 
bills,  and  ought  so  to  be  treated.  For  all  national  purposes  em- 
braced by  the  Federal  Constitution,  the  States  and  the  citizens 
thereof  are  one,  united  under  the  same  sovereign  authority,  and 
governed  by  the  same  laws.  In  all  other  respects,  the  States  are 
necessarily  foreign  to  and  independent  of  each  other.  Their 
constitutions  and  forms  of  government  being,  although  republi- 
can, altogether  different,  as  are  their  laws  and  institutions.  This 
sentiment  was  expressed  with  great  force  by  the  President  of 
the  Court  of  Appeals  in  Virginia,  in  the  case  of  Warder  vs. 
Arrell,  2  Wash.  298 ;  where  he  states,  that  in  cases  of  contracts, 
the  laws  of  a  foreign  country,  where  the  contract  was  made, 
must  govern ;  and  then  adds  as  follows  :  "  The  same  principle 
applies,  though  with  no  greater  force,  to  the  different  States  of 
America ;  for  though  they  form  a  confederated  government,  yet 
the  several  States  retain  their  individual  sovereignties,  and, 
with  respect  to  their  municipal  regulations,  are  to  each  other 
foreign." 

This  character  of  the  laws  of  one  State  in  relation  to  the  others, 
is  strongly  exemplified  in  the  particular  subject  under  considera- 
tion ;  which  is  governed,  as  to  the  necessity  of  protest  and  rate 
of  damages,  by  different  rules  in  the  different  States.  In  none 
o^  these  laws,  however,  so  far  as  we  can  discover  from  Griffith's 
Law  Register,  to  which  we  were  referred  by  the  counsel,  except 

•  Bayley,  Kyd.  • 
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those  of  Virginia,  are  bills,  drawn  in  one  State  upon  another, 
designated  as  inland  ;  although  the  damages  allowed  upon  pro- 
tested bills  of  that  description  are  generally,  and  with  great  pro- 
priety, lower  than  upon  bills  drawn  upon  a  country  foreign  to 
the  United  States,  since  the  disappointment  and  injury  to  the 
holder  must  always  be  greater  in  the  latter  than  in  the  former 
case.  It  is  for  the  same  reason,  no  doubt,  that,  by  the  laws  of 
most  of  the  States,  bills  drawn  in  and  upon  the  same  State,  and 
protested,  are  either  exempt  from  damages  altogether,  or  the 
rate  is  lower  upon  them  than  upon  bills  drawn  on  some  other  of 
the  States. 

The  only  case  which  was  cited  at  the  bar,  or  which  has  come 
to  our  knowledge,  to  show  that  a  bill  drawn  in  one  State  upon  a 
person  in  any  other  of  the  States  is  an  inland  bill,  is  that  of  Mil- 
ler vs.  Hackley,  5  Johns.  Rep.  375.  Alluding  to  this  case,  in  the 
third  volume  of  his  Commentaries,  p.  63,  in  a  note.  Chancellor 
Kent  remarks  very  truly,  that  the  opinion  was  not  given  on  the 
point  on  which  the  decision  rested ;  and  he  adds,  that  it  was 
rather  the  opinion  of  Mr.  Justice  Van  Ness  than  that  of  the 
Court.  It  is  not  unlikely  besides,  that  that  opinion  was  in  no 
small  degree  influenced  by  what  is  said  by  Judge  Tucker  in  a 
note  to  2  Black.  Com.  467 ;  which  was  much  relied  upon  by  one 
of  the  counsel  in  the  argument,  where  the  author  would  appear  to 
define  an  inland  bill  as  being  one  drawn  by  a  person  residing  in 
one  State  on  another  within  the  United  States.  He  is  so  under- 
stood by  Chancellor  Kent  in  the  passage  which  has  been  referred 
to ;  but  this  is  undoubtedly  by  a  mistake,  as  the  note  manifestly 
refers  to  the  laws  of  Virginia ;  and  by  an  act  of  that  State,  passed 
on  the  28th  of  December,  1795,  it  is  expressly  declared,  that  all 
bills  of  exchange  drawn  by  any  person  residing  in  that  State,  on 
a  person  in  the  United  States,  shall  be  considered  in  all  cases  as 
inland  bills.  The  case  of  Miller  vs.  Hackley,  therefore,  can  hardly 
be  considered  as  an  authority  for  the  position  which  it  was  in- 
tended to  maintain.  We  think  it  cannot  be  so  considered  by  the 
Courts  of  New  York,  since  the  principle  supposed  to  be  decided 
in  that  case  would  seem  to  be  directly  at  variance  with  the  uni- 
fomri  decisions  of  the  same  courts,  upon  the  subject  of  judgments 
rendered  in  the  tribunals  of  the  sister  States.  In  the  case  of 
Hitchcock  vs.  Aicken,  1  Caines,  460,  all  the  judges  seem  to  have 
treated  those  judgments  as  foreign  in  the  courts  of  New  York ; 
and  the  only  point  of  difference  between  them  grew  out  of  the 
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construction  of  the  first  section  of  the  fourth  article  of  the  Con- 
stitution of  the  United  States,  and  the  Act  of  Congress  of  the 
26th  of  May,  1790,  ch.  38,  respecting  the  effects  of  those  judg- 
ments, and  the  credit  to  be  given  to  them  in  the  courts  of  the 
sister  States. 

It  would  seem  from  a  note  to  the  case  of  Bartlett  vs.  Knight, 
1  Mass.  Rep.  430,  where  a  collection  of  State  decisions  on  the 
same  subject  is  given,  that  these  judgments  had  generally,  if  not 
universally,  been  considered  as  foreign  by  the  courts  of  many  of 
the  States.  If  this  be  so,  it  is  difficult  to  understand  upon  what 
principle  bills  of  exchange  drawn  in  one  State  upon  another  State 
can  be  considered  as  inland ;  unless  in  a  State  where  they  are 
declared  to  be  such  by  a  statute  of  that  State. 

It  has  not  been  our  good  fortune  to  see  the  case  of  Duncan 
vs.  Course,  1  South  Carolina  Constitutional  Reports,  100;  but 
the  note  above  referred  to  in  3  Kent's  Com.,  informs  us  that  it  de- 
cides that  bills  of  this  description  are  to  be  considered  in  the  light 
of  foreign  bills ;  and  the  learned  commentator  concludes,  upon 
the  whole,  and  principally  upon  the  ground  of  the  decision  just 
quoted,  that  the  weight  of  American  authority  is  on  that  side. 

That  it  is  so,  in  respect  to  the  necessity  of  protesting  bills  of 
that  description,  was  not  very  strenuously  controverted  by  the 
counsel  for  the  defendant.  But  he  insists  that,  under  a  just  con- 
struction of  the  eleventh  section  of  the  judiciary  act,  concerning 
the  jurisdiction  of  the  federal  Courts,  these  bills  ought  to  be  con- 
sidered and  treated  as  inland.  The  argument  is,  that  the  mis- 
chief intended  to  be  remedied  by  the  provisions  in  the  latter 
part  of  that  section,  by  the  assignment  of  promissory  notes  and 
other  choses  in  action,  is  the  same  in  relation  to  bills  of  exchange 
of  the  character  under  consideration. 

We  are  of  a  different  opinion.  The  policy  which  probably 
dictated  this  provision  in  the  above  section,  was  to  prevent  frauds 
upon  the  jurisdiction  of  those  courts,  by  pretended  assignments 
of  bonds,  notes,  and  bills  of  exchange  strictly  inland ;  and  as 
these  evidences  of  debt  generally  concern  the  internal  negotia- 
tions of  the  inhabitants  of  the  same  State,  and  would  seldom  find 
their  way  fairly  into  the  hands  of  persons  residing  in  another 
State,  the  prohibition  as  to  them  would  impose  a  very  trifling 
restriction,  if  any,  upon  the  commercial  intercourse  of  the  dif- 
ferent States  with  each  other.  It  is  quite  otherwise  as  to  bills 
drawn  in  one  State  upon  another.     They  answer  all  the  purposes 
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of  remittances,  and  of  commercial  facilities,  equally  with  bills 
drawn  upon  other  countries,  or  vice  versa ;  and  if  a  choice  of 
jurisdictions  be  important  to  the  credit  of  bills  of  the  latter 
class,  which  it  undoubtedly  is,  it  must  be  equally  so  to  that  of  the 
former. 

Nor  does  the  reason  for  restraining  the  transfer  of  other  cho- 
ses  in  action,  apply  to  bills  of  exchange  of  this  description; 
which,  from  their  con;2mercial  character,  might  be  expected  to 
pass  fairly  into  the  hands  of  persons  residing  in  the  different 
States  of  the  Union.  We  conclude,  upon  the  whole,  that  in  no 
point  of  view  ought  they  to  be  considered  otherwise  than  as 
foreign  bills. 

This  qaestion,  with  whatever  doubt  it  may  have  been  surrounded  at  one 
period,  is  now  at  rest.  The  genei:iil  rule  is  indeed  controlled  in  some  of  the 
States,  by  the  express  provisions  of  Statute  Law,  as  for  example  in  Virginia, 
but  in  the  absence  of  all  legislation,  and  in  cases  to  which  it  does  not  extend, 
there  is  an  unbroken  concurrence  of  authority  in  its  support.  Thus,  in  Vir- 
ginia, where  it  is  enacted  **  that  all  bills  of  exchange,  or  drafts  for  money  in 
the  nature  of  bills  of  exchange,  drawn  by  any  person  or  persons  residing  in 
this  State,  on  any  person  or  persons  residing  in  the  United  States  or  the  terri- 
tories thereof,  or  in  the  District  of  Columbia,  shall  be  considered  in  all  cases 
as  inland  bills  of  exchange;"  the  Court  of  Appeals  held,  that  a  bill  of 
exchange  drawn  in  another  State  upon  a  house  in  Virginia,  was  a  foreign  bill, 
unless  declared  inland  by  the  laws  of  the  State  where  drawn.  Brown  &.  Sons 
vs,  Fergusson,  4  Leigh,  37.  And  in  New  York,  where  these  bills  were  origi- 
nally declared  inland,  the  courts  seem  to  have  abandoned  the  ancient  doctrine, 
and  recognised  the  principle  promulgated  by  the  Supreme  Court.  Halliday  vs, 
McDougall,  20  Wend.  81.  S.  P.,  Bank  of  the  United  States  vs.  Daniel,  12 
Peters,  S.  C.  Rep.  32 ;  Carter  vs.  Beverly,  9  N.  Hamp.  668 ;  Phosnix  Bank  vs. 
Hussey,  12  Pick.  483 ;  Cape  Fear  Bank  vs.  Stinemetz,  1  Hill,  44. 

The  doctrine  which  has  been  thus  established  by  the  Supreme  Court,  is 
sanctioned  by  the  analogous  decisions,  as  to  bills,  drawn  between  England, 
Scotland,  and  Ireland,  since  their  union  under  one  government.  It  has 
been  decided  that  this  union  has  not  entirely  merged  the  sovereignty  of  one 
country  in  that  of  the  other ;  that  they  remain  for  some  purposes  foreign  and 
distinct,  for  example  as  to  their  local  laws  and  jurisprudence ;  and  that  for 
these  reasons  bills  drawn  in  any  one  of  those  countries  upon  persons  residing  in 
anotlier  still  retain  their  original  character  of  foreign  bills.    Story  on  Bills,  27. 
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Swift  vs.  Tyson.* 

The  bona  fide  holder  of  a  negotiable  note,  taken  before  its  maturity,  in  payment  of 
a  precedent  debt,  is  a  holder  for  a  valuable  consideration,  entitled  to  protection 
against  any  equities  between  antecedent  parties. 

Mr.  Justice  Story  delivered  the  opinion  of  the  Court. 

This  cause  comes  before  us  from  the  Circuit  Court  of  the 
southern  district  of  New  York,  upon  a  certificate  of  division  of 
the  judges  of  that  court. 

The  action  was  brought  by  the  plaintiff,  Swift,  as  endorsee, 
against  the  defendant,  Tyson,  as  acceptor,  upon  a  bill  of  exchange 
dated  at  Portland,  Maine,  on  the  first  day  of  May,  1836,  for  the 
sum  of  one  thousand  five  hundred  and  forty  dollars,  thirty  cents, 
payable  six  months  after  date  and  grace,  drawn  by  one  Nathaniel 
Norton  and  one  Jairus  S.  Keith  upon  and  accepted  by  Tyson,  at 
the  city  of  New  York,  in  favor  of  the  order  of  Nathaniel  Nor- 
ton, and  by  Norton  endorsed  to  the  plaintiff.  The  bill  was  dis- 
honored at  maturity. 

At  the  trial  the  acceptance  and  endorsement  of  the  bill  were 
admitted,  and  the  plaintiff  there  rested  his  case.  The  defendant 
then  introduced  in  evidence  the  answer  of  Swift  to  a  bill  of  dis- 
covery, by  which  it  appeared  that  Swift  took  the  bill  before  it 
became  due,  in  payment  of  a  promissory  note  due  to  him  by 
Norton  and  Keith  ;  that  he  understood  that  the  bill  was  accepted 
in  part  payment  of  some  lands  sold  by  Norton  to  a  company  in 
New  York ;  that  Swift  was  a  bona  fide  holder  of  the  bill,  not 
having  any  notice  of  anything  in  the  sale  or  title  to  the  lands,  or 
otherwise  impeaching  the  transaction,  and  with  the  full  belief 
that  the  bill  was  justly  due.  The  particular  circumstances  are 
fully  set  forth  in  the  answer  in  the  record ;  but  it  does  not  seem 
necessary  further  to  state  them.  The  defendant  then  offered  to 
prove,  that  the  bill  was  accepted  by  the  defendant  as  part  con- 
sideration for  the  purchase  of  certain  lands  in  the  State  of  Maine, 
which  Norton  and  Keith  represented  themselves  to  be  the  own- 
ers of,  and  also  represented  to  be  of  great  value,  and  contracted 
to  convey  a  good  title  thereto;  and  that  the  representations 
were  in  every  respect  fraudulent  and  false,  and  Norton  and 
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Keith  had  no  title  to  the  lands,  and  that  the  same  wete  of  little 
or  no  value.  The  plaintiff  objected  to  the  admission  of  such 
testimony,  or  pf  any  testimony,  as  against  him,  impeaching  or 
showing  a  failure  of  the  consideration  on  which  the  bill  was 
accepted,  under  the  facts  admitted  by  the  defendant,  and  those 
proved  by  him,  by  reading  the  answer  of  the  plaintiff  to  the 
bill  of  discovery.  The  judges  of  the  Circuit  Court  thereupon 
divided  in  opinion  upon  the  following  point  or  question  of  law : 
Whether,  under  the  facts  last  mentioned,  the  defendant  was 
entitled  to  the  same  defence  to  the  action,  as  if  the  suit  was 
between  the  original  parties  to  the  bill,  that  is  to  say,  Norton,  or 
Norton  and  Keith,  and  the  defendant ;  and  whether  the  evidence 
so  offered  was  admissible  as  against  the  plaintiff  in  the  action. 
And  this  is  the  question  certified  to  us  for  our  decision. 

There  is  no  doubt  that  a  bona  fide  holder  of  a  negotiable 
instrument  for  a  valuable  consideration,  without  any  notice  of 
facts,  which  impeach  its  validity  as  between  the  antecedent  par- 
ties, if  he  takes  it  under  an  endorsement  made  before  the  same 
becomes  due,  holds  the  title  unaffected  by  these  facts  and  may 
recover  thereon,  although  as  between  the  antecedent  parties  the 
transaction  may  be  without  any  legal  validity.  This  is  a  doc- 
trine so  long  and  so  well  established,  and  so  essential  to  the 
security  of  negotiable  paper,  that  it  is  laid  up  among  the  funda- 
mentals of  the  law,  and  requires  no  authority  or  reasoning  to  be 
now  brought  in  its  support.  As  little  doubt  is  there,  that  the 
holder  of  any  negotiable  paper,  before  it  is  due,  is  not  bound  to 
prove  that  he  is  a  bona  fide  holder  for  a  valuable  consideration 
without  notice  ;  for  the  law  will  presume  that,  in  the  absence  of 
all  rebutting  proofs,  and  therefore  it  is  incumbent  upon  the 
defendant  to  establish  by  way  of  defence  satisfactory  proofs 
of  the  contrary,  and  thus  to  overcome  the  primA  facie  title  of  the 
plaintiff. 

In  the  present  case,  the  plaintiff  is  a  bona  fide  holder  without 
notice  for  what  the  law  deems  a  good  and  valid  consideration, 
that  is,  for  a  pre-existing  debt ;  and  the  only  real  question  in  the 
cause  is,  whether,  under  the  circumstances  of  the  present  case,  * 
such  a  pre-existing, debt  constitutes  a  valuable  consideration  in 
the  sense  of  the  general  rule  applicable  to  negotiable  instru- 
ments. We  say,  under  the  circumstances  of  the  present  case, 
for  the  acceptance  having  been  made  in  New  York,  the  argu- 
ment on  behalf  of  the  defendant  is,  that  the  contract  is  to  be 
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treated  as  a  New  York  contract,  and  therefore  to  be  gOYemed 
by  the  laws  of  New  York  as  expounded  by  its  courts,  as  well 
upon  general  principles,  as  by  the  express  provisions  of  the 
thirty-fourth  section  of  the  Judiciary  Act  of  1789,  ch.  20.  And 
then  it  is  further  contended  that  by  the  law  of  New  York,  as  thus 
expounded  by  its  courts,  a  pre-existing  debt  does  not  constitute, 
in  the  sense  of  the  general  rule,  a  valuable  consideration  appli- 
cable to  negotiable  instruments. 

In  the  first  place,  then,  let  us  examine  into  the  decisions  of  the 
courts  of  New  York  upon  this  subject.    In  the  earliest  case, 
Warren  vs.  Lynch,  5  Johns.  R.  289,  the  Supreme  Court  of  New 
York  appear  to  have  held,  that  a  pre-existing  debt  was  a  sufficient 
consideration  to  entitle  a  bona  fide  holder  without  notice  to  reco- 
ver the  amount  of  a  note  endorsed  to  him,  which  might  not,  as 
between  the  original  parties,  be  valid.     The  same  doctrine  was 
affirmed  by  Mr.  Chancellor  Kent  in  Bay  vs.  Coddington,  5  Johns. 
Chan.  Rep.  54.    Upon  that  occasion  he  said,  that  negotiable 
paper  can  be  assigned  or  transferred  by  an  agent  or  factor,  or  by 
any  other  person,  fraudulently,  so  as  to  bind  the  true  owner  as 
against  the  holder,  provided  it  be  taken  in  the  usual  course  of 
trade,  and  for  a  fair  and  valuable  consideration,  without  notice  of 
the  fraud.     But  he  added,  that  the  holders  in  that  case  were  not 
entitled  to  the  benefit  of  the  rule,  because  it  was  not  negotiated  to 
them  in  the  usual  course  of  business  or  trade,  nor  in  payment  of 
any  antecedent  and  existing  debt,  nor  for  cash,  or  property  ad- 
vanced, debt  created,  or  responsibility  incurred,  on  the  strength 
and  credit  of  the  notes  ;  thus  directly  affirming,  that  a  pre-exist- 
ing debt  was  a  fair  and  valuable  consideration  within  the  protec- 
tion of  the  general  rule.    And  he  has  since  affirmed  the  same 
doctrine,  upon  a  full  review  of  it,  in  his  Commentaries,  3  Kent. 
Comm.  sect.  44,  p.  81.     The  decision  in  the  case  of  Bay  w. 
Coddington  was  afterwards  affirmed  in  the  Court  of  Errors,  20 
Johns.  R.  637,  and  the  general  reasoning  of  the  chancellor 
was   fully   sustained.     There    were   indeed   peculiar  circum- 
stances in  that  case,  which  the  Court  seem  to  have  considered 
as  entitling  it  to  be  treated  as  an  exception  to  the  general  rule, 
upon  the  ground,  either  because  the  receipt  of  the  notes  was 
under  suspicious  circumstances,  the  transfer  having  been  made 
after  the  known  insolvency  of  the  endorser,  or  because  the 
holder  had  received  it  as  a  mere  security  for  contingent  respon- 
sibilities, with  which  the  holders  had  not  then  become  chai^* 
There  was,  however,  a  considerable  diversity  of  opinion  among 
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the  members  of  the  Court  upon  that  occasion,  several  of  them 
holding  that  the  decree  ought  to  be  reversed,  others  affirming 
that  a  pre-existing  debt  vras  a  valuable  consideration,  sufficient 
to  protect  the  holders,  and  others  again  insisting,  that  a  pre-exist- 
ent  debt  was  not  sufficient.  From  that  period,  however,  for  a 
series  of  years,  it  seems  to  have  been  held  by  the  Supreme 
Court  of  the  State,  that  a  pre-existing  debt  was  not  a  sufficient 
consideration  to  shut  out  the  equities  of  the  original  parties  in 
favor  of  the  holders.  But  no  case  to  that  effect  has  ever, been 
decided  in  the  Court  of  Errors.  The  cases  cited  at  the  bar,  and 
especially  Roosa  vs.  Brotherson,  10  Wend.  R.  85,  The  Ontario 
Bank  vs.  Worthington,  12  Wend.  R.  593,  and  Payne  vs.  Cutler, 
13  Wend.  R.  605,  are  directly  in  point.  But  the  more  recent 
cases.  The  Bank  of  Salina  vs.  Babcock,  21  Wend.  R.  490,  and 
The  Bank  of  Sandusky  vs.  Scoville,  24  Wend.  R.  115,  have 
greatly  shaken,  if  they  have  not  entirely  overthrown  those  deci- 
sions, and  seem  to  have  brought  back  the  doctrine  to  that  pro- 
mulgated in  the  earliest  cases.  So  that,  to  say  the  least  of  it,  it 
admits  of  serious  doubt,  whether  any  doctrine  upon  this  question 
can  at  the  present  time  be  treated  as  finally  established ;  and  it  is 
certain,  that  the  Court  of  Errors  have  not  pronounced  any  posi- 
tive opinion  upon  it. 

But  admitting  the  doctrine  to  be  fully  settled  in  New  York,  it 
remains  to  be  considered,  whether  it  is  obligatory  upon  this 
Court,  if  it  differs  from  the  principles  established  in  the  commer- 
cial law.  It  is  observable  that  the  Courts  of  New  York  do  not 
found  their  decisions  upon  this  point  upon  any  local  statute,  or 
positive,  fixed,  or  ancient  local  usage :  but  they  deduce  the  doc- 
trine from  the  general  principles  of  commercial  law.  It  is,  how- 
ever, contended,  that  the  thirty-fourth  section  of  the  judiciary 
act  of  1789,  ch.  20,  furnishes  a  rule  obligatory  upon  this  Court 
to  follow  the  decisions  of  the  State  tribunals  in  all  cases  to 
which  they  apply.  That  section  provides  "  that  the  laws  of  the 
several  States,  except  where  the  Constitution,  treaties,  or  sta- 
tutes of  the  United  States  shall  otherwise  require  or  provide, 
shall  be  regarded  as  rules  of  decision  in  trials  at  common  law  in 
the  Courts  of  the  United  States,  in  cases  where  they  apply." 
In  order  to  maintain  the  argument,  it  is  essential,  therefore,  to 
hold,  that  the  word  **  laws,"  in  this  section,  includes  within  the 
scope  of  its  meaning  the  decisions  of  the  local  tribunals.  In  the 
ordinary  use  of  language,  it  will  hardly  be  contended  that  the 
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decisions  of  courts  constitute  laws.  They  are,  at  most,  only 
evidence  of  what  the  laws  are,  and  are  not  of  themselves  laws. 
They  are  often  re-examined,  reversed,  and  qualified  by  the 
courts  themselves,  whenever  they  are  found  to  be  either  defec- 
tive, or  ill-founded,  or  otherwise  incorrect.  The  laws  of  a 
State  are  more  usually  understood  to  mean  the  rules  and  enact- 
ments promulgated  by  the  legislative  authority  thereof,  or  long 
established  local  customs  having  the  force  of  laws.  In  all  the 
various  cases  which  have  hitherto  come  before  us  for  decision, 
this  Court  have  uniformly  supposed,  that  the  true  interpreta- 
tion of  the  thirty-fourth  section  limited  its  application  to  State 
laws  strictly  local,  that  is  to  say,  to  the  positive  statutes  of  the 
State,  and  the  construction  thereof  adopted  by  the  local  tri- 
bunals, and  to  rights  and  titles  to  things  having  a  permanent 
locality,  such  as  the  rights  and  titles  to  real  estate,  and  other 
matters  immovable  and  intraterritorial  in  their  nature  and  char 
racter.  It  never  has  been  supposed  by  us,  that  the  section 
did  apply,  or  was  designed  to  apply,  to  questions  of  a  more 
general  nature,  not  at  all  dependent  upon  local  statutes  or 
local  usages  of  a  fixed  and  permanent  operation,  as  for  example, 
to  the  construction  of  ordinary  contracts  or  other  written  instru- 
ments, and  especially  to  questions  of  general  commercial  law, 
where  the  state  tribunals  are  called  upon  to  perform  the  like 
functions  as  ourselves ;  that  is,  to  ascertain  upon  general  reason- 
ing and  legal  analogies,  what  is  the  true  exposition  of  the  con- 
tract or  instrument,  or  what  is  the  just  rule  furnished  by  the  prin- 
ciples of  commercial  law  to  govern  the  case.  And  we  have  not 
now  the  slightest  difficulty  in  holding,  that  this  section,  upon  its 
true  intendment  and  construction,  is  strictly  limited  to  local 
statutes  and  local  usages  of  the  character  before  stated,  and  does 
not  extend  to  contracts  and  other  instruments  of  a  commercial 
nature,  the  true  interpretation  and  effect  whereof  are  to  be  sought, 
not  in  the  decisions  of  the  local  tribunals,  but  in  the  general  prin- 
ciples and  doctrines  of  commercial  jurisprudence.  Undoubtedly, 
the  decisions  of  the  local  tribunals  upon  such  subjects  are  entitled 
to,  and  will  receive  the  most  deliberate  attention  and  respect  of 
this  Court ;  but  they  cannot  furnish  positive  rules,  or  conclusive 
authority,  by  which  our  own  judgments  are  to  be  bound  up  and 
governed.  The  law  respecting  negotiable  instruments  may  be 
truly  declared  in  the  language  of  Cicero,  adopted  by  Lord  Mans- 
field in  Luke  vs.  Lyde,  2  Burr.  R.  883,  887,  to  be  in  a  great 
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measure,  not  the  law  of  a  single  country  only,  but  of  the  com- 
mercial world.  Non  erit  alia  lex  Romce,  alia  Athenis^  alia  nunc, 
alia  posthac,  sed  et  apud  omnes  gentes,  et  omni  tempore,  una 
eademque  lex  obtinebit. 

It  becomes  necessary  for  us,  therefore,  upon  the  present  occa- 
sion, to  express  our  own  opinion  of  the  true  result  of  the  commer- 
cial law  upon  the  question  now  before  us.     And  we  have  no 
hesitation  in  saying,  that  a  pre-existing  debt  does  constitute  a 
valuable  consideration  in  the  sense  of  the  general  rule  already 
stated,  as  applicable  to  negotiable  instruments.     Assuming  it  to 
be  true  (which,  however,  may  well  admit  of  some  doubt  from 
the  generality  of  the  language),  that  the  holder  of  a  negotiable 
mstrument  is  unaffected  with  the  equities  between  the  antece- 
dent parties,  of  which  he  has  no  notice,  only  where  he  receives 
it  in  the  usual  course  of  trade  and  business  for  a  valuable  con- 
sideration, before  it  becomes  due ;  we  are  prepared  to  say,  that 
receiving   it  in  payment  of,  or  as  security  for  a  pre-existing 
debt,  is  according  to  the  known  usual  course  of  trade  and  busi- 
ness.    And  why  upon  principle  should  not  a  pre-existing  debt 
be  deemed  such  a  valuable  consideration  ?     It  is  for  the  benefit 
and  convenience  of  the  commercial  world  to  give  as  wide  an 
extent  as  practicable  to  the  credit  and  circulation  of  negotiable 
paper,  that  it  may  pass  not  only  as  security  for  new  purchases 
and  advances,  made  upon  the  transfer  thereof,  but  also  in  pay- 
ment of  and  as  security  for  pre-existing  debts.     The  creditor  is 
thereby  enabled  to  realize  or  to  secure  his  debt,  and  thus  may  safely 
give  a  prolonged  credit,  or  forbear  from  taking  any  legal  steps  to 
enforce  his  rights.     The  debtor  also  has  the  advantage  of  mak- 
ing his  negotiable  securities  of  equivalent  value  to  cash.     But 
establish  the  opposite  conclusion,  that  negotiable  paper  cannot 
be  applied  in  payment  of  or  as  security  for  pre-existing  debts, 
without  letting  in  all  the  equities  between  the  original  and  ante- 
cedent parties,  and  the  value  and  circulation  of  such  securities 
must  be  essentially  diminished,  and  the  debtor  driven  to  the 
embarrassment  of  making  a  sale  thereof,  often  at  a  ruinous  dis- 
count, to  some  third  person,  and  then  by  circuity  to  apply  the 
proceeds  to  the  payment  of  his  debts.     What,  indeed,  upon  such 
a  doctrine  would  become  of  that  large  class  of  cases,  where  new 
notes  are  given  by  the  same  or  by  other  parties,  by  way  of 
renewal  or  security  to  banks,  in  lieu  of  old  securities  discounted 
by  them,  which  have  arrived  at  maturity  ?    Probably  more  than 
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one-half  of  all  bank  transactions  in  our  country,  as  well  as  those 
of  other  countries,  are  of  this  nature.  The  doctrine  would  strike 
a  fatal  blow  at  all  discounts  of  negotiable  securities  for  pre-exist- 
ing debts. 

This  question  has  been  several  times  before  this  Court,  and  it 
has  been  uniformly  held,  that  it  makes  no  difference  whatsoever 
as  to  the  rights  of  the  holder,  whether  the  debt,  for  which  the 
negotiable  instrument  is  transferred  to  him,  is  a  pre-existing  debt, 
or  is  contracted  at  the  time  of  the  transfer.  In  each  case  he 
equally  gives  credit  to  the  instrument.  The  cases  of  Coolidge 
vs.  Payson,  2  Wheaton  R.  66,  70, 73,  and  Townsley  vs.  Sumrall, 
2  Peters,  R.  170,  182,  are  directly  in  point 

In  England  the  same  doctrine  has  been  uniformly  acted  upon. 
As  long  ago  as  the  case  of  Pillans  and  Rose  vs.  Van  Meirop  and 
Hopkins,  3  Burr.  1664,  the  very  point  was  made  and  the  objec- 
tion was  overruled.  That,  indeed,  was  a  case  of  far  more  strin- 
gency than  the  one  now  before  us ;  for  the  bill  of  exchange,  there 
drawn  in  discharge  of  a  pre-existing  debt,  was  held  to  bind  the 
party  as  acceptor,  upon  a  mere  promise  made  by  him  to  accept 
before  the  bill  was  actually  drawn.  Upon  that  occasion  Lord 
Mansfield,  likening  the  case  to  that  of  a  letter  of  credit,  said, 
that  a  letter  of  credit  may  be  given  for  money  already  advanc- 
ed, as  well  as  for  money  to  be  advanced  in  future :  and  the 
whole  Court  held  the  plaintiff  entitled  to  recover.  From  that 
period  downward  there  is  not  a  single  case  to  be  found  in 
England  in  which  it  has  ever  been  held  by  the  Court,  that  a 
pre-existing  debt  was  not  a  valuable  consideration,  sufficient  to 
protect  the  holder,  within  the  meaning  of  the  general  rule, 
although  incidental  dicta  have  been  sometimes  relied  on  to 
establish  the  contrary,  such  as  the  dictum  of  Lord  Chief  Justice 
Abbott  in  Smith  vs.  be  Witt,  6  Dowl.  and  Ryland,  120,  and  De 
la  Chaumette  vs.  The  Bank  of  England,  9  Bam.  and  Cres.  209, 
where,  however,  the  decision  turned  upon  very  different  consi- 
derations. 

Mr.  Justice  Bayley,  in  his  valuable  work  on  bills  of  exchange 
and  promissory  notes,  lays  down  the  rule  in  the  most  general 
terms.  "  The  want  of  consideration,"  says  he,  **  in  toto  or  in 
part,  cannot  be  insisted  on,  if  the  plaintiff  or  any  intermediate 
party  between  him  and  the  defendant  took  the  bill  or  note  bonA 
fide  and  upon  a  valid  consideration."  Bayley  on  Bills,  pp.  499, 
500,  5th  London  edition,  1830.    It  is  observable  that  he  here 
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uses  the  words  "valid  consideration,"  obviously  intending  to 
make  the  distinction,  that  it  is  not  intended  to  apply  solely  to 
cases,  where  a  present  consideration  for  advances  of  money  on 
goods  or  otherwise  takes  place  at  the  time  of  the  transfer  and 
upon  the  credit  thereof.    And  in  this  he  is  fully  borne  out  by 
the  authorities.    They  go  further,  and  establish,  that  a  transfer 
as  security  for  past,  and  even  for  future  responsibilities,  will,  for 
this  purpose,  be  a  suj9icient,  valid,  and  valuable  consideration. 
Thus,  in  the  case  of  Bosanquet  vs,  Dudman,  1  Starkie,  R.  1,  it 
was  held  by  Lord  Ellenborough,  that  if  a  banker  be  under 
acceptances  to  an  amount  beyond  the  cash  balance  in  his  hands, 
every  bill  he  holds  of  that  customer's,  bond,  fide^  he  is  to  be  con- 
sidered as  holding  for  value ;  and  it  makes  no  difference,  though 
he  hold  other  collateral  securities,  more  than  sufficient  to  cover 
the  excess  of  his  acceptances.    The  same  doctrine  was  affirmed 
by  Lord  Eldon  in  Ex  parte  Bloxham,  8  Yes.  531,  as  equally 
applicable  to  past  and  to  future  acceptances.     The  subsequent 
cases  of  Heywood  vs.  Watson,  4  Ring.  R.  496,  and  Bramah  vs, 
Roberts,  1  Bing.  New  Ca.  469,  and  Percival  vs.  Prampton,  2 
Cromp.  Mees.  and  Rose,  180,  are  to  the  same  effect.    They 
directly  establish  that  a  bond,  fide  holder,  taking  a  negotiable 
note  in  payment  of  or  as  security  for  a  pre-existing  debt,  is  a 
holder  for  a  valuable  consideration,  entitled  to  protection  against 
all  the  equities  between  the  antecedent  parties.    And  these  are 
the  latest  decisions  which  our  researches  have  enabled  us  to 
ascertain  to  have  been  made  in  the  English  courts  upon  this  subject. 
In  the  American  courts,  so  far  as  we  have  been  able  to  trace 
the  decisions,  the  same  doctrine  seems  generally,  but  not  uni- 
versally to  prevail.     In  Brush  vs.  Scribner,  11  Conn.  R.  388, 
the  Supreme  Court  of  Connecticut,  after  an  elaborate  review  of 
the  English  and  New  York  adjudications,  held,  upon  general 
principles  of  commercial  law,  that  a  pre-existing  debt  was  a 
valuable  consideration,  sufficient  to  convey  a  valid  title  to  a 
6on^^{&  holder  against  all  the  antecedent  parties  to  a  negotiable 
note.     There  is  no  reason  to  doubt  that  the  same  rule  has  been 
adopted  and  constantly  adhered  to  in  Massachusetts ;  and  cer- 
tainly there  is  no  trace  to  be  found  to  the  contrary.    In  truth,  in 
the  silence  of  any  adjudications  upon  the  subject,  in  a  case  of 
such  frequent  and  almost  daily  occurrence  in  the  commercial 
States,  it  may  fairly  be  presumed,  that  whatever  constitutes  a 
valid  and  valuable  consideration,  in  other  cases  of  contract,  to 
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s  s  of  the  most  solemn  nature,  is  held  d  fortiori  to  be 

sufficient  in  cases  of  negotiable  instruments,  as  indispensable  to 
the  security  of  holders,  and  the  facility  and  safety  of  their  cir- 
culation. Be  this  as  it  may,  we  entertain  no  doubt  that  a  bond 
fide  holder  for  a  pre-existing  debt  of  a  negotiable  instrument,  is 
not  affected  by  any  equities  between  the  antecedent  parties, 
where  he  has  received  the  same  before  it  became  due,  without 
notice  of  any  such  equities.  We  are  all,  therefore,  of  opinion, 
that  the  question  on  this  point,  propounded  by  the  Circuit  Court 
for  our  consideration,  ought  to  be  answered  in  the  negative ; 
and  we  shall  accordingly  direct  it  so  to  be  certified  to  the 
Circuit  Court. 

Mr.  Justice  Catron  said : 

Upon  the  point  of  difference  between  the  judges  below,  I 
concur,  that  the  extinguishment  of  a  debt,  and  the  giving  a  post 
consideration,  such  as  the  record  presents,  will  protect  the  pur- 
chaser and  assignee  of  a  negotiable  note  from  the  infirmity  affect- 
ing the  instrument  before  it  was  negotiated.  But  I  am  unwilling 
to  sanction  the  introduction  into  the  opinion  of  this  Court,  of  a 
doctrine  aside  from  the  case  made  by  the  record,  or  argued  by  the 
counsel,  assuming  to  maintain,  that  a  negotiable  note  or  bill 
pledged  as  collateral  security  for  a  previous  debt,  is  taken  by  the 
creditor  in  the  due  course  of  trade ;  and  that  he  stands  on  the  foot- 
ing of  him  who  purchases  in  the  market  for  money,  or  takes  the 
instrument  in  extinguishment  of  a  previous  debt.  State  Courts 
of  high  authority  on  commercial  questions  have  held  otherwise ; 
and  that  they  will  yield  to  a  mere  expression  of  opinion  of  this 
Court,  or  change  their  course  of  decision  in  conformity  to  the 
recent  English  cases  referred  to  in  the  principal  opinion,  is  im- 
probable :  whereas,  if  the  question  were  permitted  to  rest  until  it 
fairly  arose,  the  decision  of  it  either  way  by  this  Court,  proba- 
bly would,  and  I  think  ought  to  settle  it.  As  such  a  result  is 
not  to  be  expected  from  the  opinion  in  this  cause,  I  am  unwilling 
to  embarrass  myself  with  so  much  of  it  as  treats  of  negotiable 
instruments  taken  as  a  pledge.  I  never  heard  this  question 
spoken  of  as  belonging  to  the  case,  until  the  principal  opinion 
was  presented  last  evening ;  and  therefore  I  am  not  prepared  to 
give  any  opinion,  even  were  it  called  for  by  the  record. 

After  the  decision  of  Swift  vs.  Tyson,  the  qaestion  was  again  taiBod  in  New 
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York,  and  the  doctriDe,  a8  originally  underetood  in  that  State,  confinned.  In 
Stalker  vs,  McDonald,  6  HiU,  93,  Chancellor  Walworth  examined  the  subject 
in  an  opinion  of  great  learning  and  ability.  As  it  contains  a  full  and  interestp 
iDg  review  of  the  English  decisions,  we  have  transferred  it  at  large  to  our  pages. 
"  There  is  no  doubt  that  the  cases  of  Wardell  vs.  Howel,  9  Wend.  Rep.  170 ; 
Rosa  175.  Brotherson,  10  id.  86  ;  Ontario  Bank  vs.  Worthington,  12  id.  693  ; 
and  Payne  vs.  Cutler,  13  id.  606,  in  the  Supreme  Court  of  this  State ;  and  of 
Francia  vs.  Joseph,  3  Edw.  Ch.  Rep.  182,  before  the  Vice-Chancellor  of  the 
First  Circuit,  follow  the  decision  of  this  Court  in  the  case  of  Coddington  vs. 
Bay.  They  fully  establish  the  principle  that  to  protect  the  holder  of  a  nego- 
tiable security  which  has  been  improperly  transferred  to  him  in  fraud  of  the 
prior  legal  or  equitable  rights  of  others,  it  is  not  sufficient  that  it  has  been 
received  by  him  merely  as  a  security  or  nominally  in  payment  of  a  pre-existing 
debt,  where  he  has  parted  with  nothing  of  value,  nor  relinquished  any  security 
upon  the  faith  of  the  paper  thus  improperly  transferred  to  him,  without  any 
jhnlt  on  his  part ;  I  may  also  add  that  many  other  decisions  to  the  same  efiect 
have  been  made  in  this  State,  in  the  courts  of  law  and  equity,  in  the  last 
twenty  years,  although  most  of  them  have  not  been  reported. 

^  It  is  supposed,  however,  by  the  learned  judge  who  delivered  the  opinion  of 
the  Supreme  Court  of  the  United  States,  in  the  case  of  Swift  vs.  Tyson,  that 
this  strong  column  of  decisions,  supported  as  it  is  by  the  decree  of  Chancellor 
Kent,  in  the  case  of  Bay  vs.  Coddington,  by  the  opinions  of  Chief  Justice 
Spencer  and  Justices  Woodworth  and  Piatt  in  that  case,  and  by  every  judge 
who  has  occupied  a  seat  on  the  bench  of  the  Supreme  Court  since  1822,  has 
been  greatly  shaken,  if  not  entirely  overturned,  by  two  recent  decisions  of  the 
Supreme  Court.  That  the  judges  who  made  those  decisions,  do  not  themselves 
BO  understand  them,  however,  is  evidenced  by  the  fact  that  they  have  given 
judgment  in  the  case  now  under  consideration  in  conformity  with  the  principle 
of  the  decisions  which  they  are  supposed  to  have  overruled.  And  I  have  not 
been  able  to  discover  anything  in  the  opinions  of  the  court  as  reported  in  the 
cases  of  The  Bank  of  Salina  vs.  Babcock,  21  Wend.  499,  and  The  Bank  of 
Sandusky  vs.  Scoville,  24  id.  116,  which  necessarily  conflicts  with  any  previous 
decision  of  the  Supreme  Court  upon  the  question  now  under  consideration. 
In  the  first  case  the  note  wns  discounted  at  the  bank  in  the  ordinary  way,  and 
the  proceeds  thereof  were  applied  by  the  authority  of  the  persons  for  whom  it 
was  discounted,  to  pay  up  and  cancel  three  other  notes  which  were  then  due  to 
the  bank ;  upon  two  of  which  notes,  amounting  to  nearly  the  whole  of  the  pro- 
ceeds, there  was  a  responsible  endorser.  The  court  held  that  the  efiect  of  the 
transaction  was  the  same  as  if  the  parties  for  whose  benefit  the  note 
was  discounted,  had  actually  received  the  money  therefor,  and  had  afterwards 
applied  it  to  pay  and  discharge  the  notes  then  due ;  and  that  the  endorser 
upon  those  notes  was  discharged  from  his  liability.  In  the  second 
case  the  question  arose  under  the  usury  laws  as  contained  in  the  revised 
statutes,  which  protect  usurious  notes  in  the  hands  of  an  endorsee  or  holder 
who  shall  have  received  the  same  in  good  faith  and  for  a  valuable  considera- 
tion. 1  R.  S.  172,  6.  And  the  court  considered  the  transaction  the  same  as 
though  the  money  had  been  actually  paid  to  the  person  for  whose  benefit  the 
nauriouB  npte  was  discounted,  and  he  had  then  applied  it  in  payment  of  the 
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former  note ;  so  that  the  original  indebtedness  was  extinguished,  and  the  bank 
had  no  other  remedy  to  recover  their  money  except  upon  the  note  which  was 
alleged  to  have  been  originally  tainted  with  usury.  The  question  in  that  case 
was  whether  the  transaction  was  equivalent  to  an  actual  payment  of  the  money 
for  the  usurious  note,  so  as  to  make  the  bank  a  bona  fide  holder  for  a  valuable 
consideration ;  and  not  whether  giving  the  note  for  a  pre-existing  debt  was  a 
payment  of  value.  Under  a  similar  provision  in  the  English  statute,  it  has 
been  decided  that  a  negotiable  note  tainted  with  usury  was  invalid  in  the 
hands  of  an  innocent  party,  who  had  merely  taken  it  in  payment  of  an  ante- 
cedent debt.  Vallance  vs,  Siddell,  2  Nev.  and  Per.  Rep.  78.  There  is  nothing 
in  the  reports  of  our  own  State  which  is  in  conflict  with  the  principle  estab- 
lished in  Coddington  vs.  Bay  in  this  Court,  that  to  protect  the  holder  of  a  nego- 
tiable security  which  has  been  passed  to  him  in  fraud  of  the  rights  of  others, 
he  must  not  only  have  taken  it  without  notice,  but  must  also  have  parted  with 
something  of  actual  value,  upon  the  credit  or  faith  thereof,  and  that  merely 
receiving  it  in  security  or  payment  of  an  antecedent  debt,  where  by  the  settled 
rules  of  equity  he  would  not  be  protected  as  a  bona  fide  purchaser  of  property 
in  other  cases,  is  not  sufficient 

"  Nor  have  I  been  able  to  find  an  actual  decision  in  the  English  reports,  which 
is  in  conflict  with  the  uniform  course  of  decisions  on  this  subject,  in  this  State. 
On  the  contrary,  the  English  judges,  when  speaking  on  this  subject,  generally 
use  the  words  valuable  consideration,  in  contradistinction  from  a  mere  valid  or 
sufficient  consideration,  as  between  endorser  and  endorsee.  And  that  receiving 
the  note  in  payment  or  security  of  a  pre-existing  debt  merely,  is  not  understood 
as  receiving  it  for  a  valuable  consideration,  in  legal  language,  is  evident  from 
the  decision  in  the  case  of  Vallance  vs.  Siddell,  to  which  I  have  just  referred. 

"  I  think  the  learned  judge  was  under  a  mistake  in  supposing  that  this  ques- 
tion arose  in  England,  and  was  decided  in  the  case  of  Rose  vs.  Van  Meirop, 
3  Burr.  Rep.  1663.  That  was  a  suit  brought  against  defendants,  who  had 
actually  agreed  with  the  plaintiff  to  honor  their  drafts  for  money  previously 
advanced  by  them  to  a  third  person.  The  only  question  was  whether  the  in- 
debtedness of  a  third  person  was  a  sufficient  consideration  for  the  written  pro- 
mise of  the  defendants  to  accept  the  bills  on  his  account.  One  of  the  eariiest 
English  cases  upon  the  question  which  we  are  now  considering,  was  the  anony- 
mous case  before  Chief  Justice  Holt,  in  1698,  where  a  bank  note  payable  to 
bearer  was  lost,  and  the  finder  passed  it  for  a  valuable  consideration.  In  an 
action  of  trover  brought  by  the  loser  against  the  person  to  whom  it  was  thus 
passed,  his  lordship  decided  that  the  action  did  not  lie  against  tlie  defendant, 
because  he  had  received  the  note  for  a  valuable  consideration.  1  Ld.  Raym. 
738, 1  Salk.  126.  The  next  in  order  of  time  was  the  case  of  the  Executors  of 
Devallar  vs.  Herring,  in  1727,  9  Mod.  Rep.  45,  where  an  annuity  ticket  was 
lost  or  stolen,  and  after  passing  through  several  hands  came  to  Herring,  the 
defendant,  who  purchased  it  for  a  valuable  consideration.  It  was  decided  that 
he  was  entitled  to  it  upon  the  ground  that  it  had  come  to  his  bands  bona  fide 
and  for  a  valuable  consideration.  In  Haly  vs.  Lane,  2  Atk.  Rep.,  181,  which  came 
before  Lord  Hardwicke,  in  1741,  he  thus  lays  down  the  rule :  '  Where  there  is 
a  negotiable  note,  if  it  comes  into  the  hiuids  of  a  third  or  fourth  endorsee, 
though  some  of  the  former  endorsers  might  not  pay  a  valuaUe  oonsideration, 
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yet  if  the  last  eDdoraee  gave  money  for  it,  it  is  a  good  note  as  to  him,  unless 
there  should  be  some  fraud  or  equity  against  him  appearing  in  the  case.''  The 
same  principle  of  protecting  the  holder  of  a  negotiable  instrument,  if  received 
by  him  in  the  course  of  trade  and  for  a  valuable  consideration,  was  recognised 
in  the  opinion  of  the  Court  of  King's  Bench  in  1763,  while  Chief  Justice  Lee 
presided  in  that  court.  Macli sh  vs.  Elkins,  Say.  Rep.  73.  Then  followed  the  case 
of  Miller  vs.  Race,  1  Burr.  Rep.  452,  before  Lord  Mansfield  and  his  associates, 
in  1758,  where  a  bank  note  was  stolen  from  the  mail  and  came  into  the  hands 
of  the  plaintiff,  as  the  report  states,  for  a  full  and  valuable  consideration  in  the 
usual  course  and  way  of  his  business,  and  without  any  notice  or  knowledge 
that  it  had  been  taken  from  the  mail ;  but  upon  presenting  it  at  the  bank  for 
payment,  it  was  detained  by  the  defendant,  who  was  a  clerk  therein.  The 
decision  of  the  coart  was  in  conformity  with  what  is  now  understood  to  be 
settled  law  both  in  that  country  and  this.  But  that  Lord  Mansfield  understood 
the  holder  must  have  given  a  valuable  consideration  for  the  note  to  entitle  him 
to  protection,  is  evident  from  what  is  said  in  his  opinion  in  answer  to  a  case 
cited  by  the  defendant's  counsel,  as  having  been  decided  by  Lord  Holt  in  1700. 
In  reference  to  that  case  he  says,  *  but  Lord  Holt  could  never  say,  that  an 
action  would  lie  against  a  person,  who  for  a  valuable  consideration  had  received 
a  hank  note  which  had  been  stolen  or  lost,  and  bona  fide  paid  to  him,  even 
though  the  action  was  brought  by  the  true  owner ;  because  he  had  determined 
otherwise  but  two  years  before ;  and  because  bank  notes  are  not  like 
lottery  tickets,  but  money.'  The  words  *  for  a  valuable  consideration,'  and 
'  boTia  fide  paid  to  him,'  are  italicized  in  the  opinion  of  Lord  Mansfield,  to  show 
that  both  are  material  and  necessary  to  protect  the  holder  of  a  note  against 
the  claim  of  the  former  owner  thereof.  This  is  abo  in  accordance  with  the  case 
ci  Grant  vs,  Vaughn,  1  Wm.  Blackstone  Rep.  486.  3  Burr.  1516,  which  was 
tried  before  him  six  years  afterwards.  There,  a  bill  of  exchange  payable  to 
bearer  was  lost,  and  was  found  by  a  stranger  to  the  plaintiff,  who  gave  it  to  the 
plaintiff  upon  the  purchase  of  a  parcel  of  teas,  and  received  the  change  after 
the  plaintiff  had  made  inquiry  and  ascertained  that  the  drawer  of  the  bill  was  a 
responsible  person — ^Lord  Mansfield  submitted  it  to  the  jury  to  decide,  Ist, 
Whether  the  plaintiff  came  by  the  bill  bona  fide  for  a  valuable  consideration? 
and  2d,  Whether  such  bills  payable  to  bearer  were  negotiable  7  The  jury 
having  found  a  verdict  for  the  defendant,  a  new  trial  was  granted ;  not  upon 
the  ground  that  the  first  direction  was  wrong,  but  because  his  lordship  had 
erred  in  submitting  the  question  of  the  negotiability  of  such  a  bill  to  the  jury  as 
a  question  of  fact.  In  answering  the  objection  raised  by  counsel  to  the  nego- 
tiability of  drafts  payable  to  bearer,  that  it  would  be  dangerous  because  upon 
a  casual  loss,  the  finder  might  maintain  an  action  upon  them  as  bearer,  he 
again  says,  *  but  the  bearer  must  show  it  came  to  him  bona  fide  and  for  valu- 
able consideration.' 

**  The  next  case  was  that  of  Peacock  vs.  Rhodes,  2  Doug.  Rep.  633,  which 
came  before  the  same  court  in  1781,  while  Lord  Mansfield  still  presided  there. 
In  that  case  a  suit  was  brought  against  the  drawers  of  a  bill  which  had  been 
endorsed  in  Mank  and  was  stolen,  and  had  been  passed  to  the  plaintiff  by  a 
stranger,  who  professed  to  be  the  owner  thereof^  for  its  value,  m  payment  of 
ck)Ch  and  other  articles  in  the  way  of  the  plaintiff's  trade  as  a  mercer,  and 
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partly  for  cash.  The  case  was  decided  in  conformity  to  the  previous  decisions. 
But  I  do  not  find  an  intimation  in  this  or  either  of  the  previous  cases,  that  if 
the  person  who  received  the  note  or  bill  had  merely  taken  it  in  payment  of  an 
antecedent  debt,  or  as  security  therefor,  without  having  parted  with  anything 
of  value  on  the  credit  or  faith  thereof,  he  would  have  been  entitled  to  hold  the 
note  or  bill  against  the  former  rightful  owner.  On  the  contrary,  we  may  infer 
what  Lord  Mansfield's  opinion  would  have  been  upon  the  question  of  applying 
it  in  payment  of  a  precedent  debt,  from  what  he  actually  decided  in  1777,  in 
the  case  of  Buller  vs.  Harrison,  Cowp.  Rep.  565.  There,  money  had  been 
paid  to  an  agent  under  a  misapprehension  of  facts,  and  had  been  passed  by 
him  to  the  credit  of  his  principal,  in  satisfaction  of  a  previous  indebtedness 
before  he  had  any  notice  or  suspicion  that  the  money  was  not  justly  and 
equitably  due  to  his  principal.  His  Lordship  decided  that  the  agent  roust 
refund  the  money,  and  resort  to  his  principal  to  recover  what  was  due  to  him 
before  the  money  was  so  applied ;  that  as  no  new  credit  was  given,  he  had  not 
been  legally  prejudiced ;  and  that  applying  the  money  to  pay  the  precedent 
debt  was  not  equivalent  to  paying  it  over  to  his  principal  before  he  had  notice 
of  the  plaintiff's  equitable  rights. 

**  In  the  case  of  Collins  vs.  Martin,  1  Bos.  &  Pul.  648,  which  came  before  the 
Court  of  Common  Pleas  in  England,  in  1797,  the  bills  had  been  pledged  by  the 
plaintiff's  bankers  with  the  defendants  upon  an  advance  of  money  thereon. 
The  only  question  was,  whether  a  banker  with  whom  a  negotiable  security  has 
been  deposited  for  collection,  could  pledge  it  to  a  bona  fide  holder  for  money 
advanced  on  the  credit  thereof.  It  was  decided  that  he  could.  But  in  that 
case  the  principle  is  again  recognised,  that,  to  protect  the  holder  of  a  negotia- 
ble instrument  against  the  former  owner,  where  it  has  been  fraudulently  trans- 
ferred, he  must  be  a  holder  thereof  for  value.  C.  J.  Eyre  says, '  if  it  can  be 
proved  that  the  holder  gave  no  value  for  the  bill,  then  indeed  he  is  in  privity 
with  the  first  holder,  and  will  be  afi^ted  by  everything  which  would  affect 
the  first  holder.'  In  the  case  of  Lowndes  vs.  Anderson,  13  East.  130,  which 
was  decided  in  1810,  the  question  was,  whether  the  defendants  who  gave  up  a 
valid  security,  which  had  been  remitted  to  them  in  payment  of  a  balance  and  to 
meet  acceptances  for  a  bankrupt,  were  answerable  to  his  assignees  for  money 
and  bills  which  they  had  received  from  a  stranger  in  payment  of  such  security, 
although  it  turned  out  afterwards  that  the  money  and  bills  belonged  to  the 
bankrupt,  but  which  fact  was  concealed  from  their  knowledge  by  the  secivt 
agent  employed  by  him  to  transact  the  business.  In  that  case  again  the  neces- 
sity of  a  vcduahle  consideration  is  recognised  by  C.  J.  Ellenborough.  In  deli- 
vering the  opinion  of  the  Court,  he  says,  '  it  would  be  a  grievous  inconvenience 
if  bank  notes  could  be  followed  in  the  manner  now  attempted,  through  the 
hands  of  bona  fide  holders  for  a  valuable  eonsideration  without  notice.' 

"  I  have  carefully  examined  the  several  subsequent  decisions  relied  on  by 
Judge  Story,  in  Swift  vs.  Tyson,  to  show  that  the  law  in  England  is  in  conflict 
with  the  settled  law  of  this  State,  upon  the  question  now  under  consideration ; 
and,  as  I  understand  those  cases,  only  two  of  them,  and  those  by  implication 
merely,  conflict  in  any  degree  with  our  decisions.  I  believe  I  have  aJso  exa- 
mined every  reported  decision  on  the  subject  down  to  the  present  time,  in  the  Eng- 
lish reports  which  have  reached  this  country,  though  it  is  possible  that  some 
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have  escaped  my  researches.  And  I  do  not  find  another  case  or  dictum  in  hos- 
tility to  the  principle  settled  by  this  Court  in  Coddington  vs.  Bay.  The  English 
cases  subsequent  to  1810,  referred  to  by  Judge  Story  as  containing  a  contrary 
doctrine,  are  the  cases  of  Bosanquet  vs.  Dudman,  1  Stark.  1 ;  Ex  parte  Bloxam, 
8  Yes.  631 ;  Heywood  vs.  Watson,  4  Bing.  Rep.  496 ;  Bramah  vs.  Roberts,  1 
Bing.  N.  C.  469;  and  Percival  vs.  Frampton,  2  Cromp.  Meese.  9  Roscoe,  180. 
In  the  first  case  it  is  evident  there  is  a  typographical  error,  in  substituting  the 
word  but  for  who,  in  the  fifth  line  of  the  statement  of  the  case,  by  the  reporter. 
The  suit  was  brought  by  the  endorsees  of  a  bill  drawn  by  Rains  upon  the  de- 
fendant, payable  to  his  own  order,  and  endorsed  by  him,  and  which  had  been 
accepted  by  the  defendant  Clarkson  &  Co.,  who  were  the  owners  of  the  bill, 
and  who  kept  an  account  with  the  plaintifTs  bankers  in  London,  deposited  the 
bill  with  them,  as  collateral  security  for  such  acceptances  as  ihey  might  make. 

^  And  at  the  time  the  bill  became  payable,  on  the  5th  of  February,  1812,  the 
plaintiff  were  the*  holders  of  it,  and  had  at  that  time  accepted  bills  to  a  much 
larger  amount  than  the  cash  balance  in  their  hands.  They  were  therefore 
undoubtedly  entitled  to  hold  it  as  against  Clarkson  &  Co.,  for  the  excess  of  such 
acceptances  beyond  the  cash  balance.  But  as  tliey  held  other  collateral  securi- 
ties to  a  considerable  amount,  when  this  bill  was  dishonored,  they  returned  it  to 
Clarkson  &  Co.  They  subsequently  remitted  it  again  to  the  plaintiffs,  request- 
ing them  to  hold  it  for  Clarkson  &  Co.,  and  to  place  the  same  to  their  account 
when  paid;  and  the  plaintiffs  continued  to  hold  the  bill  until  Clarkson  Sl  Co. 
became  bankrupts.  Upon  the  trial  of  the  cause  the  defendants'  counsel  was 
proceeding  to  cross-examine  the  witness  as  to  the  comparative  amount  of  the 
cash  balances  and  collateral  securities,  and  the  amount  of  acceptances  on 
account  of  Clarkson  Sl  Co.  at  the  time  the  bill  fell  due ;  with  a  view,  I  presume,  to 
show  that  the  cash  and  other  collateral  securities  were  more  than  enough  to  meet 
all  their  acceptances,  and  that  they  had  no  lien  upon  this  particular  bill  at  that 
time,  but  that  it  belonged  to  Clarkson  &  Co.  And  it  was  in  reference  to  that 
cross-examination,  as  I  understand  the  case,  that  Lord  EUenborough  said  he 
should  hold  that  where  collateral  securities  were  placed  in  the  hands  of  a  banker, 
under  such  circumstances,  all  the  collateral  securities  were  held  for  value, 
whenever  acceptances  should  be  made  from  time  to  time,  upon  the  credit  and 
faith  of  such  collateral  securities,  beyond  the  cash  balance  in  the  hands  of  the 
bankers.  In  other  words,  that  it  was  immaterial  how  much  the  collateral  secu- 
rities amounted  to.  For  if  the  acceptances  which  had  thus  been  made  on  the 
&ith  of  them,  exceeded  at  any  time  the  cash  on  hand  to  meet  such  acceptances, 
the  bankers  were  holders  of  all  the  collateral  securities  for  value,  to  secure  the 
payment  of  the  deficiency ;  and  neither  the  depositors  nor  their  assignees  in 
bankruptcy  could  claim  a  return  of  any  part  of  such  securities,  or  prevent  the 
bankers  from  collecting  the  money  on  them  to  meet  such  deficiency.  This  was 
unquestionably  good  law,  and  is  not  a  decision  that,  where  a  bill  is  fraudulently 
deposited  with  a  banker  in  payment  or  security  of  a  pre-existing  debt,  he  is  a 
bona  fide  holder  thereof  for  value,  as  against  the  party  defrauded.  And  if  the 
remark  of  his  lordship  in  that  case  meant  anything  else,  it  is  impossible  to  tell 
from  the  report  what  he  did  mean.  For  there  was  no  claim  or  pretence  that 
the  bill  in  question  did  not  belong  to  Clarkson  &  Co.,  at  the  time  it  was  depo- 
sited with  the  plaintifli  and  when  it  fell  due ;  although,  as  between  Rains,  the 
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drawer  and  endorser,  and  the  defendant,  the  acceptor,  it  was  a  mere  accommo- 
dation bill.  Whether  his  lordship  was  right  in  holding  that  the  return  of  the 
bill  to  the  plaintiffs,  alter  it  was  dishonored  and  had  been  paid  to  Clarkaon  & 
Co.  by  the  drawer,  who  was  in  equity  bound  to  pay  it,  restored  the  plaintiflb  to 
all  their  former  rights  as  against  the  accommodation  acceptor,  is  aa  entirely 
di^rent  question.  And  if  the  reporter  is  right  in  his  statement  of  facts,  I  think 
I  should  have  decided,  in  such  a  case,  that  the  plaintiflb  could  not  recover 
against  the  accommodation  acceptor,  or  against  Rains  the  drawer,  even  if  they 
had  paid  the  whole  amount  of  the  dishonored  bill,  in  money,  to  Clarkson  & 
Co.,  upon  the  return  thereof.  Nothing  farther,  however,  is  necessary  to  be 
said,  in  reference  to  this  very  imperfectly  reported  case,  than  that  it  decides 
nothing  upon  the  question  now  under  consideration. 

'*  In  Ex  parte  Bloxham,  Lord  Eldon  merely  decided  that  where  bills  and  secu- 
rities are  remitted  to  a  banker  by  his  customer,  to  meet  acceptances  which  the 
banker  may  make  from  time  to  time  for  his  customer,  such  banker,  as 
between  him  and  his  customer,  has  a  general  lien  tliereon  for  the  amount  of 
his  acceptances  for  the  customer ;  And  that,  though  some  of  the  acceptances 
had  not  become  due  at  the  time  the  customer  became  a  bankrupt  But  that 
in  making  such  proof  to  cover  the  acceptances,  the  proof  most  be  made 
on  the  securities  upon  which  the  bankrupt's  name  appcsared,  and  not  upon  a 
cash  balance  against  the  bankrupt,  which  did  not  exist  until  after  the  bank- 
ruptcy. If  there  is  anything  in  that  decision  which  has  the  least  bearing 
upon  the  question  now  under  consideration,  I  am  unable  to  discover  it 

"  In  Heywood  vs.  Watson,  the  defendant  and  Morrall  were  co-partners,  and 
obtained  permission  to  overdraw  their  account  with  the  plaintiffi,  their 
bankers,  from  time  to  time,  to  the  extent  of  £2,000 ;  for  which  amount  Mor- 
rall gave  his  promissory  notes  to  the  plaintiffi  as  collateral  security.  The 
next  day  he  received  from  the  defendant,  his  partner,  a  note  payable  to  him- 
self or  order,  for  one  half  of  that  amount,  to  meet  his  note  as  collateral  security 
to  the  plaintiffs  for  their  advances,  and  to  secure  to  him  the  re-payment  of  the 
defendant's  moiety  of  such  advances,  or  so  much  as  he  should  individually  have 
to  pay  the  plaintifls  on  account  of  the  firm.  The  partnership  was  dissolved 
about  a  year  afterwards ;  at  which  time  the  plaintiffs  had  made  advances  for 
the  firm  to  the  amount  of  j£  1,300,  which  neither  of  the  partners  had  paid. 
Morrall  had  afterwards  transferred  the  defendant's  note  to  the  banker.  But 
there  was  no  evidence  that  he  had  done  so  without  consideration,  or  that  the 
plaintiff  knew  for  what  the  note  was  given.  It  is  true,  C.  J.  Best  says,  if 
there  was  a  good  consideration  between  Morrall  and  the  plaintifi^,  who  were 
ignorant  of  the  circumstances  under  which  Morrall  took  the  note,  they  were 
entitled  to  recover.  But  it  is  evident  he  said  this  in  reference  to  the  legal  rule 
that  the  endorsee  of  a  negotiable  instrument  is  presumed  to  have  paid  value 
for  it,  until  the  contrary  is  shown ;  the  om/s  of  disproving  which,  according  to 
the  decisions  of  the  English  courts,  is  thrown  upon  the  party  contesting  the 
right  of  the  holder,  except  where  the  note  or  bill  is  proved  to  have  been  lost  or 
stolen,  or  to  have  been  obtained  or  put  in  circulation  by  fraud.  What  the 
Chief  Justice  said  in  that  case  is  not  even  a  dictum,  much  less  a  decision,  in 
opposition  to  the  principle  of  law  as  settled  in  this  State.  For  there  is  not  a 
particle  of  equity  in  flavor  of  the  defendant  in  that  case ;  as  he  was  legally 
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liable  to  the  plaintiff  as  a  partner,  for  the  whole  amoimt  of  their  advances, 
even  if  his  note  had  been  turned  out  by  Morrall  on  account  thereof.  And  all 
he  had  to  do  was  to  pay  up  the  amount  of  his  note,  and  the  other  £300,  if 
they  required  it,  and  then  sue  Morrall  for  what  he  had  paid  beyond  his  share. 

"  The  case  of  Bramah  vs.  Roberts  came  before  the  Court  upon  questions 
arising  upon  the  pleadings. 

"The  plaintiffii  were  the  endorsees  of  a  bill  of  exchange  drawn  and  endorsed 
by  A.  Clare  for  £600,  at  three  months,  and  accepted  by  the  defendants.    To  the 
declaration  on  this  bill  tlie  defendants  pleaded  first,  the  general  issue ;  secondly, 
that  it  was  accepted  by  them  without  value,  was  delivered  by  one  of  them  to  T. 
Hunt  for  a  special  purpose,  and  that  he  fraudulently  transferred  the  same  to  the 
plaintiff  with  notice  of  his  want  of  authority,  and  there  was  not  any  considera- 
tion or  value  given  in  good  faith  for  the  endorsement  of  the  bill  to  them ;  and 
thirdly,  that  one  of  the  defendaum  fraudulently  accepted  the  bill,  under  a  power 
to  accept  it  for  all  the  defendants  for  a  special  purpose,  for  a  di^rent  purpose 
from  what  was  intended,  and  that  the  other  defendants  received  no  consideration 
or  value  for  such  acceptance     To  the  second  plea  the  plaintifis  replied  in  sub- 
stance, that  before  the  bill  became  due  it  was  endorsed  and  delivered  to  them  fairly 
and  bona  fide  for  a  good  and  valuable  consideration,  that  is  to  say,  for  moneys 
advanced  by  and  due  and  owing  to  them,  the  plaintifi^ ;  and  without  notice  of 
the  matters  stated  in  the  second  plea,  or  of  the  want  of  power  on  the  part  of 
Hunt  to  transfer  the  bill  on  his  own  account.    To  the  third  plea  they  replied 
Bubstantially  in  the  same  manner,  after  denying  the  want  of  authority  of  one  of 
the  defendants  to  accept  the  bill  for  all  of  them.    The  defendants  demurred 
specially  to  these  replications,  assigning  as  causes  of  demurrer  that  the  plaintifls 
had  not  stated  with  sufficient  certainty  what  consideration  or  value  was  given 
for  the  bill,  nor  when  nor  to  whom  the  moneys  were  advanced,  nor  whether  they 
were  advanced  at  the  time  or  had  been  previously  advanced,  nor  whether  the 
moneys  advanced  were  sufficient  to  authorize  them  to  recover  the  whole 
amount  of  the  bill.    The  Court  decided  that  the  third  plea  was  bad,  as  it  only 
aljeged  that  the  defendants  were  defrauded  of  the  bill,  and  that  their  acceptance 
was  without  consideration ;  but  set  up  no  want  of  consideration  in  the  nego- 
tiation of  the  bill  to  the  plaintiflb,  or  police  of  the  alleged  fraud,  at  the  time 
they  received  the  bill.    No  question,  therefore,  was  decided  upon  the  sufficiency 
of  the  replication  to  that  plea.     As  to  the  replication  to  the  second  plea,  C.  J. 
Tindal  thought  it  was  sufficient,  that  it  was  only  necessary  for  the  plaintiflos  to 
deny  notice  of  the  want  of  authority  of  the  person  from  whom  they  received 
the  bill,  and  aver  that  it  was  given  to  them  for  a  full  and  valuable  considera- 
tion ;  and  that  the  replication  was  sufficient  to  show  there  was  good  considera- 
tion.   He  says,  *  if  money  passed  from  the  present  endorsees,  it  appears  to  me 
sufficient,  as  against  the  acceptors  of  a  bill  of  exchange,  to  allege  that  the  bill 
was  received  for  money  advanced  by  and  due  and  owing  to  them,'  &.c.    And 
after  referring  to  the  case  of  a  replication  in  which  an  averment  that  the 
plaintifiTwas  parson,  and  took  for  tithes,  was  construed  in  reference  to  the  time 
of  severance,  he  again  says,  *  a  person  of  plain  understanding  will  interpret 
this  in  the  same  way,  that  there  has  been  a  money  consideration  passing  from 
the  plaintiffii.'    But  the  Chief  Justice  went  further,  and  declared  his  opinion 
to  be  that  if  the  replication  had  contained  a  simple  denial  of  the  allegation  of  a 
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want  of  consideration,  it  would  be  sufficient  From  his  langua^  in  this  case  I 
should  infer  that  he  understood  the  law  to  be  that  the  holders  of  the  bill 
must  have  received  the  same  for  a  valuable  consideration  at  the  time  of  the 
transfer.  But  I  admit  that  Mr.  Justice  Park  uses  the  words  valid  consideration 
in  his  opinion.  He  says,  *  if  the  bill  of  exchange  was  endorsed  and  delivered  to 
the  plainti^  for  a  good  and  valid  consideration,  that  is  to  say,  for  money  ad- 
vanced by  and  due  and  owing  to  the  plaintifl&,  and  they  say,  that  at  the  time  it  was 
endorsed  to  them  they  had  no  notice  whatever  of  the  fraud,  it  must  be  taken  that 
the  bill  was  taken  for  some  antecedent  debt.*  From  this  it  may  perhaps  be  fairly 
inferred,  that  he  thought  that  wais  sufficient  to  enable  the  holder  of  the  note  to 
recover  thereon,  although  no  other  available  security  for  such  antecedent  debt 
was  given  up  or  discharged  upon  the  faith  and  credit  of  the  bill,  at  the  time  it 
was  so  received  by  the  piaintifis ;  but  he  does  not  say  so.  And  Justice  Bosan- 
quet  says,  *  I  am  disposed  to  think  that  the  replication  would  have  been  quite 
sufficient  if  it  had  not  added  the  words,  *^  for  money  advanced  by  and  due  and 
owing  to  the  plaintifl^,"  thereby  setting  out  the  nature  of  the  consideration ;  but 
that  it  was  sufficient  to  say,  ^^  that  after  the  bill  was  made,  and  before  it  became 
due  and  payable,  on  a  specified  day,  the  bill  was  endorsed  and  delivered  to  the 
plaintiff  fairly  and  bona  fide,  and  for  a  full  and  valuable  consideration."  *  But 
whatever  may  have  been  the  opinion  of  the  judges  who  decided  that  case,  under 
the  new  rules  of  pleading  in  England,  and  in  reference  to  the  fact  that  under 
any  form  of  replication  which  did  not  admit  a  want  of  a  sufficient  considerattoa 
the  onus  of  proving  that  the  bill  was  not  passed  to  the  plaintiffs  for  a  good  and 
sufficient  consideration  would  be  upon  the  defendants,  I  think  is  not  entitled  to 
the  weight  of  a  judicial  decision  upon  the  question  now  under  consideration. 

**  In  the  other  case,  Percival  vs.  Frampton,  the  defendant  had  endorsed  the  note 
for  the  accommodation  of  the  maker  thereof,  to  enable  him  to  obtain  money 
thereon  generally.  And  he  got  it  discounted  by  his  banker,  who  phiced  the  pro- 
ceeds to  his  credit,  on  which  he  afterwards  drew  out  j£l98,  and  the  residue 
was  applied  to  the  balance  of  his  account.  The  Court  held  that  this  was 
equivalent  to  an  advance  of  the  money  to  him.  So  &r  the  decision  was  in 
accordance  with  the  case  of  the  Bank  of  Rutland  vs.  Buck,  5  Wend.  Rep.  66, 
and  other  cases  decided  in  this  State.  For  the  object  of  the  endorsement  being 
to  enable  the  maker  of  the  note  to  raise  money  generally,  and  not  for  any 
specific  object  in  which  the  endorser  had  an  interest,  it  was  wholly  immaterial 
to  him  whether  the  note  was  passed  to  the  credit  of  the  maker  with  his  banker, 
or  the  banker  advanced  him  the  money  on  the  note  and  then  received  it  back 
to  make  good  his  account,  or  the  maker  received  the  money  from  any  other 
person  upon  the  note,  and  then  paid  it  to  the  plaintifib  for  their  debt.  But  in  that 
case  Mr.  Baron  Park  expressed  the  opinion  that  if  the  note  had  been  given  to 
the  plaintifli  as  security  for  a  previous  debt,  and  they  held  it  as  such,  they 
might  be  properly  stated  to  be  holders  for  valuable  consideration.  From  whidi 
I  infer  that  his  opinion  corresponds  with  tliat  of  the  Supreme  Court  of  the 
United  States  upon  the  question  now  under  consideration. 

"  The  question  was  raised  by  the  counsel  for  the  defendant  in  a  subsequent 
case,  Bartrum  vs.  Cuddy,  9  Adol.  &  Ellis  Rep.  275,  that  a  by-gone  debt  is  not 
a  sufficient  consideration  to  give  a  fraudulent  assignee  a  title  to  recover.  But 
as  the  judgment  was  given  for  the  defendant  upon  other  grounds,  no  opinion 
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was  expressed  by  the  Conrt  of  Queen's  Bench  upon  that  point.    And  I  do  not 
think  there  is  any  decision  in  any  court  of  England  directly  apon  the  question. 

^  I  have  not  had  leisure  to  examine  the  reports  of  most  of  our  sister  States  in 
reference  to  this  subject.  But  in  addition  to  the  case  from  Connecticut  referred 
to  in  the  opinion  of  the  Court  in  Swift  vs.  Tyson,  there  are  two  decisions  in 
the  State  of  Maine  (Holmes  vs.  Smyth,  4  Shepl.  Rep.  177,  and  Norton  vs. 
Walte,  2  Appl.  Rep.  175),  in  which  it  was  held  that  the  holder  of  a  negotiable 
security  who  had  received  it  in  absolute  payment  of  a  pre-existing  debt,  with- 
out notice,  was  entitled  to  recover  thereon,  notwithstanding  any  failure  or  want 
of  consideration,  or  other  equities  previously  existing  between  other  parties. 
But  as  I  understand  the  opinion  of  Judge  Shepley  in  the  first  of  those  cases,  a 
party  who  takes  a  note  or  bill  as  collateral  security  for  the  payment  of  such  a 
debt,  and  not  in  absolute  payment  and  discharge  of  the  same,  will  not  be  enti- 
tled to  protection  in  that  State  against  the  rightful  owner. 

**  The  decision  of  the  Supreme  Court  of  Pennsylvania  in  Petrie  vs.  Clark  (11 
Serg.  &  Rawle,  377),  appears  to  be  in  accordance  with  the  opinion  of  Judge 
Shepley  in  Holmes  vs.  Smith.  For  Judge  Gibson,  who  delivered  the  opinion 
of  the  Court,  says,  if  the  note  had  been  delivered  in  discharge  of  the  debt,  there 
would  be  difficulty  in  saying,  in  the  absenae  of  collusion,  that  taking  it  in  the 
nsnal  course  of  business,  as  an  equivalent  for  a  debt  which  is  given  up,  would 
not  be  a  purchase  of  it  for  a  xahiable  consideration.  But  as  it  was  given  in  pledge, 
for  securing  an  antecedent  debt,  which  was  not  discharged,  but  suffered  to 
remain,  and  as  it  does  not  appear  that  money  was  advanced,  or  any  act  done 
that  in  law  would  be  a  present  consideration,  the  case  presented  was  against 
the  plaintiff! 

^In  the  case  under  consideration,  the  notes  which  were  improperly  transferred 
by  Gillespie  in  fraud  of  the  rights  of  the  owner,  were  not  received  by  the  plaintiff 
in  error  in  payment  or  discharge  of  his  debt,  but  as  mere  collateral  securities 
for  the  payment  thereof.  He  therefore  could  not  be  entitled  to  protection 
as  a  bona  fide  holder,  for  a  valuable  consideration,  according  to  these  decisions 
in  the  courts  of  our  sister  States.  Nor  do  I  think  that  the  settled  law  of  this 
State  is  so  manifestly  wrong  as  to  authorize  this  Court  to  overturn  its  former 
decision  for  the  purpose  of  conforming  it  to  that  of  any  other  tribunal,  whose 
decisions  are  not  of  paramount  authority. 

^  I  must  therefore  vote  to  affirm  the  judgment  of  the  Court  below." 

It  is  difficult  to  determine  in  what  direction  the  weight  of  American  author- 
ity inchnes  upon  this  question.  In  some  of  the  States  which  followed  the 
authority  of  Bay  vs.  Coddington,  the  question  has  not  been  raised  since  the 
decision  of  Swift  vs.  Tyson.  In  others,  the  old  doctrine  has  been  overruled, 
and  the  law  settled  in  conformity  with  the  principles  of  that  case.  Besides 
the  authorities  which  have  been  already  cited,  the  courts  of  Ohio,  New  Hamp- 
shire, and  Michigan,  have  followed  the  decision  of  the  Supreme  Court ;  Car- 
lisle vs.  Winship,  11  Ohio  Rep.  172;  Williams  vs.  Little,  11  N.  H.  66;  Bost- 
wick  vs.  Dodge,  1  Doug.  416.  In  others  the  New  York  rule  has  been  adopted, 
as  for  example  in  Kentucky  and  Virginia.  Breckenridge  vs.  Moore,  3  B.  Monr. 
637;  Prentiss  vs.  Weissinger  &l  Zane,  2  Gratt  Rep.  262. 
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COOLIDGE    ET    AL,    VS.   PaTSON    ET    AL.* 
Acceptance  of  a  DOD-existing  bill  of  exchange. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

This  suit  was  instituted  by  Payson  &  Co.,  as  endorsers  of  a 
bill  of  exchange,  drawn  by  Cornthwaite  &  Cary,  payable  to  the 
order  of  John  Randall,  against  Coolidge  &  Co.  as  the  acceptors. 

At  the  trial,  the  holders  of  the  bill  on  which  the  name  of  John 
Randall  was  endorsed,  offered,  for  the  purpose  of  proving  the  en- 
dorsement, an  affidavit  made  by  one  of  the  defendants  in  the 
cause,  in  order  to  obtain  a  continuance,  in  which  he  referred  to 
the  bill  in  terms  which,  they  supposed,  impUed  a  knowledge  on 
his  part  that  the  plaintiffs  were  the  rightAil  owners.  The  de- 
fendants objected  to  the  bill's  going  to  the  jury  without  further 
proof  of  the  endorsement;  but  the  Court  determined  that  it 
should  go  with  the  affidavit  to  the  jury,  who  might  be  at  liberty 
to  infer  from  thence  that  the  endorsement  was  made  by  Randall. 
To  this  opinion  the  counsel  for  the  defendants  in  the  Circuit 
Court  excepted,  and  this  Court  is  divided  on  the  question  whether 
the  exception  ought  to  be  sustained. 

On  the  trial  it  appeared  that  Coolidge  &  Co.  held  the  proceeds 
of  part  of  the  cargo  of  the  Hiram,  claimed  by  Cornthwaite  and 
Cary,  which  had  been  captured  and  libelled  as  lawful  prize. 
The  cargo  had  been  acquitted  in  the  District  and  Circuit  Courts, 
but,  from  the  sentence  of  acquittal,  the  captors  had  appealed  to 
this  Court.  Pending  the  appeal  Cornthwaite  &  Co.  transmitted 
to  Coolidge  &  Co.  a  bond  of  indemnity,  executed  at  Baltimore 
with  scrolls  in  the  place  of  seals,  and  drew  on  them  for  two 
thousand  seven  hundred  dollars.  This  bill  was  also  payable  to 
the  order  of  Randall,  and  endorsed  by  him  to  Payson  &  Co.  It 
was  presented  to  Coolidge  &  Co.  and  protested  for  non-accept- 
ance. After  its  protest,  Coolidge  &  Co.  wrote  to  Cornthwaite 
and  Cary  a  letter,  in  which  after  acknowledging  the  receipt  of  a 
letter  from  them,  with  the  bond  of  indemnity,  they  say,  **  this 
bond,  conformably  to  our  laws,  is  not  executed  as  it  ought  to  be; 
but  it  may  be  otherwise  in  your  State.    It  will  therefore  be 

*  2  Wheaton,  66.    4  Cond.  Rep.  32. 
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necessary  to  satisfy  us  that  the  scroll  is  usual  and  legal  with  you 
instead  of  a  seal.  We  notice  no  seal  to  any  of  the  signatures." 
"  We  shall  write  our  fiiend  Williams  by  this  mail,  and  will  state 
to  him  our  ideas  respecting  the  bond,  which  he  will  probably 
determine.  If  Mr.  W.  feels  satisfied  on  this  point,  he  will  inform 
you,  and  in  that  case  your  draft  for  two  thousand  dollars  will  be 
honored." 

On  the  same  day  Coolidge  &  Co.  addressed  a  letter  to  Mr. 
Williams,  in  which,  after  referring  to  him  the  question  respecting 
the  legal  obligation  of  the  scroll,  they  say,  "  you  know  the  object 
of  the  bond,  and  of  course  see  the  propriety  of  our  having  one 
not  only  legal  but  signed  by  sureties  of  unquestionable  responsi- 
bility, respecting  which  we  shall  wholly  rely  on  your  judgment. 
You  mention  the  last  surety  as  being  responsible ;  what  think 
you  of  the  others  ?" 

In  his  answer  to  this  letter,  Williams  says,  "  I  am  assured, 
that  the  bond  transmitted  in  my  last  is  sufficient  for  the  purpose 
for  which  it  was  given,  provided  the  parties  possess  the  means ; 
and  of  the  last  signer,  I  have  no  hesitation  in  expressing  my  firm 
belief  of  his  being  able  to  meet  the  whole  amount  himself.  Of 
the  principals  I  cannot  speak  with  so  much  confidence,  not  being 
well  acquainted  with  their  resources.  Under  all  the  circum- 
stances, I  should  not  feel  inclined  to  withhold  from  them  any 
portion  of  the  funds  for  which  the  bond  was  given." 

On  the  day  on  which  this  letter  was  written,  Comthwaite  and 
Gary  called  on  Williams,  to  inquire  whether  he  had  satisfied 
Coolidge  &  Co.  respecting  the  bond.  Williams  stated  the  sub- 
stance of  the  letter  he  had  written,  and  read  to  him  a  part  of  it. 
One  of  the  firm  of  Payson  &  Co.  also  called  on  him  to  make  the 
same  inquiry,  to  whom  he  gave  the  same  information,  and  also 
read  from  his  letter-book  the  letter  he  had  written. 

Two  days  after  this,  the  bill  in  the  declaration  mentioned,  was 
drawn  by  Comthwaite  and  Cary,  and  paid  to  Payson  &  Co.  in 
part  of  the  protested  bill  of  two  thousand  seven  hundred  dollars, 
by  whom  it  was  presented  to  Coolidge  &  Co.,  who  refused  to 
accept  it,  on  which  it  was  protested,  and  this  action  brought  by 
the  holders. 

On  this  testimony,  the  counsel  for  the  defendants  insisted  that 
the  plaintiffs  were  not  entitled  to  a  verdict ;  but  the  Court 
instructed  the  jury,  that  if  they  were  satisfied  that  Williams,  on 
the  application  of  the  plaintiffs,  made  after  seeing  the  letter  from 
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Coolidge  &  Co.  to  Comthwaite  and  Gary,  did  declare  that  be 
was  satisfied  with  the  bond  referred  to  in  that  letter,  as  well 
with  respect  to  its  execution,  as  to  the  sufficiency  of  the  obligors 
to  pay  the  same ;  and  that  the  plaintiffs,  upon  the  faith  and  cre- 
dit of  the  said  declaration,  and  also  of  the  letter  to  Comthwaite 
and  Cary,and  without  having  seen  or  known  the  contents  of  the 
letter  from  Coolidge  &  Co.  to  Williams,  did  receive  and  take  the 
bill  in  the  declaration  mentioned,  they  were  entitled  to  recover 
in  the  present  action  ;  and  that  it  was  no  legal  objection  to  such 
recovery  that  the  promise  to  accept  the  present  bill  was  made  to 
the  drawers  thereof,  previous  to  the  existence  of  such  bill,  or 
that  the  bill  had  been  taken  in  part  payment  of  a  pre-existing 
debt,  or  that  the  said  Williams,  in  making  the  declarations  afore- 
said, did  exceed  the  private  instructions  given  to  him  by  Coolidge 
&  Co.  in  their  letter  to  him. 

To  this  charge  the  defendants  excepted ;  a  verdict  was  given 
for  the  plaintiffs,  and  judgment  rendered  thereon,  which  judg- 
ment is  now  before  this  Court  on  a  writ  of  error. 

The  letter  from  Coolidge  &  Co.  to  Comthwaite  and  Cary 
contains  no  reference  to  their  letter  to  Williams  which  might 
suggest  the  necessity  of  seeing  that  letter,  or  of  obtaining  inform- 
ation respecting  its  contents.  They  refer  Comthwaite  and  Cary 
to  Williams,  not  for  the  instructions  they  had  given  him,  but  for 
his  judgment  and  decision  on  the  bond  of  indemnity.  Under 
such  circumstances,  neither  the  drawers  nor  the  holders  of  the 
bill  could  be  required  to  know,  or  could  be  affected  by,  the  pri- 
vate instructions  given  to  Williams.  It  was  enough  for  them, 
after  seeing  the  letter  from  Coolidge  &  Co.  to  Comthwaite  and 
Cary,  to  know  that  Williams  was  satisfied  with  the  execution  of 
the  bond  and  the  sufficiency  of  the  obligors,  and  had  informed 
Coolidge  6l  Co.  that  he  was  so  satisfied. 

This  difficulty  being  removed,  the  question  of  law  which 
arises  from  the  charge  given  by  the  Court  to  the  jury  is  this : 
does  a  promise  to  accept  a  bill  amount  to  an  acceptance  to  a  per- 
son who  has  taken  it  on  the  credit  of  that  promise,  although  the 
promise  was  made  before  the  existence  of  the  bill,  and  although 
it  is  drawn  in  favor  of  a  person  who  takes  it  for  a  pre-existing 
debt? 

In  the  case  of  Pillans  and  Rose  vs.  Van  Mierop  and  Hopkins, 
3  Burr.  1663,  the  credit  on  which  the  bill  was  drawn  was  given 
before  the  promise  to  accept  was  made,  and  the  promise  was 
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made  previous  to  the  existence  of  the  bill.  Yet  in  that  case, 
after  two  arguments  and  much  consideration,  the  Court  of  King's 
Bench  (all  the  judges  being  present  and  concurring  in  opinion) 
considered  the  promise  to  accept  as  an  acceptance. 

Between  this  case  and  that  under  consideration  of  the  Court, 
no  essential  distinction  is  perceived.  But  it  is  contended  that 
the  authority  of  the  case  of  Pillans  and  Ross  vs.  Van  Mierop 
and  Hopkins  is  impaired  by  subsequent  decisions. 

In  the  case  of  Pierson  vs.  Dunlop  et  al.,  Cowp.  571,  the  bill 
was  drawn  and  presented  before  the  conditional  promise  was 
made  on  which  the  suit  was  instituted.  Although,  in  that  case, 
the  holder  of  the  bill  recovered  as  on  an  acceptance,  it  is  sup- 
posed that  the  principles  laid  down  by  Lord  Mansfield,  in  deli- 
vering his  opinion,  contradict  those  laid  down  in  Pillans  and 
Rose  vs.  Van  Mierop  and  Hopkins.  His  lordship  observes,  "  it 
has  been  truly  said,  as  a  general  rule,  that  the  mere  answer  of  a 
merchant  to  the  drawer  of  the  bill,  saying,  *  he  will  duly  honor 
it,'  is  no  acceptance,  unless  accompanied  with  circumstances 
which  may  induce  a  third  person  to  take  the  bill  by  endorsement ; 
but  if  there  are  any  such  circumstances,  it  may  amount  to  an 
acceptance,  though  the  answer  be  contained  in  a  letter  to  the 
drawer.'' 

If  the  case  of  Pillans  and  Rose  vs.  Van  Mierop  and  Hopkins, 
had  been  understood  to  lay  down  the  broad  principle  that  a 
naked  promise  to  accept  amounts  to  an  acceptance,  the  case  of 
Pierson  vs.  Dunlop  certainly  narrows  that  principle  so  far  as  to 
require  additional  circumstances  proving  that  the  person  on 
whom  the  bill  was  drawn,  was  bound  by  his  promise,  either 
because  he  had  funds  of  the  drawer  in  his  hands,  or  because 
his  letter  had  given  credit  to  the  bill,  and  induced  a  third  person 
to  take  it. 

It  has  been  argued,  that  those  circumstances  to  which  Lord 
Mansfield  alludes,  must  be  apparent  on  the  face  of  the  letter. 
But  thfe  Court  can  perceive  np  reason  for  this  opinion.  It  is 
neither  warranted  by  the  words  of  Lord  Mansfield,  nor  by  the 
circumstances  of  the  case  in  which  he  used  them.  "  The  mere 
answer  of  a  merchant  to  the  drawer  of  a  bill,  saying  he  will 
duly  honor  it,  is  no  acceptance  unless  accompanied  with  circum- 
stances;" &c.  The  answer  must  be  "accompanied  with  cir- 
cumstances :"  but  it  is  not  said  that  the  answer  must  contain  those 
circumstances.    In  the  case  of  Pierson  vs.  Dunlop,  the  answer 
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did  not  contain  those  circumstances.  They  were  not  found  in 
the  letter,  but  were  entirely  extrinsic.  Nor  can  the  Court  per- 
ceive any  reason  for  distinguishing  between  circumstances 
which  appear  in  the  letter  containing  the  promise,  and  those 
which  are  derived  from  other  sources.  The  great  motive  for 
construing  a  promise  to  accept,  as  an  acceptance,  is,  that  it  gives 
credit  to  the  bill,  and  may  induce  a  third  person  to  take  it.  If 
the  letter  be  not  shown,  its  contents,  whatever  they  may  be, 
can  give  no  credit  to  the  bill ;  and  if  it  be  shown,  an  absolute 
promise  to  accept  will  give  all  the  credit  to  the  bill  which  a  full 
confidence  that  it  will  be  accepted  can  give  it.  A  conditional 
promise  becomes  absolute  when  the  condition  is  performed. 

In  the  case  of  Mason  vs.  Hunt,  Doug.  296,  Lord  Mansfield 
said,  ''there  is  no  doubt  but  an  agreement  to  accept  may  amount 
to  an  acceptance ;  and  it  may  be  couched  in  such  words  as  to 
put  a  third  person  in  a  better  condition  than  the  drawee.  If  one 
man,  to  give  credit  to  another,  makes  an  absolute  promise  to 
accept  his  bill,  the  drawee,  or  any  other  person,  may  show  such 
promise  upon  the  exchange  to  get  credit ;  and  a  third  person, 
who  should  advance  his  money  upon  it,  would  have  nothing  to 
do  with  the  equitable  circumstances  which  might  subsist  between 
the  drawer  and  acceptor.*' 

What  is  it  that  "  the  drawer,  or  any  other  person,  may  show 
upon  the  exchange  ?"  It  is  the  promise  to  accept — ^the  naked 
promise.  The  motive  to  this  promise  need  not,  and  cannot  be 
examined.  The  promise  itself,  when  shown,  gives  the  credit ; 
and  the  merchant  who  makes  it  is  bound  by  it. 

The  cases  cited  from  Cowper  and  Douglass  are,  it  is  admitted, 
cases  in  which  the  bill  is  not  taken  for  a  pre-existing  debt,  but 
is  purchased  on  the  credit  of  the  promise  to  accept.  But  in  the 
case  of  Pillans  vs.  Van  Mierop,  the  credit  was  given  before  the 
promise  was  received  or  the  bill  drawn ;  and  in  all  cases  the 
person  who  receives  such  a  bill  in  payment  of  a  debt,  will  be 
prevented  thereby  from  taking  other  means  to  obtain  the  money 
due  to  him.  Any  ingredient  of  fraud  would,  unquestionably, 
affect  the  whole  transaction ;  but  the  mere  circumstance,  that 
the  bill  was  taken  for  a  pre-existing  debt,  has  not  been  thought 
sufficient  to  do  away  the  effect  of  a  promise  to  accept. 

In  the  case  of  Johnson  and  another  vs.  Collins,  1  East,  98, 
Lord  Kenyon  shows  much  dissatisfaction  with  the  previous 
decisions  on  this  subject ;  but  it  is  not  believed  that  the  judg- 
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ment  given  in  that  case  would,  even  in  England,  change  the  law 
as  previously  established.  In  the  case  of  Johnson  vs.  Collins, 
the  promise  to  accept  was  in  a  letter  to  the  drawer,  and  is  not 
stated  to  have  been  shown  to  the  endorser.  Consequently,  the 
bill  does  not  appear  to  have  been  taken  on  the  credit  of  that 
promise.  It  was  a  mere  naked  promise,  unaccompanied  with 
circumstances  which  might  give  credit  to  the  bill.  The  counsel 
contended,  that  this  naked  promise  amounted  to  an  acceptance ; 
but  the  Court  determined  otherwise.  In  giving  his  opinion, 
Le  Blanc,  J.,  lays  down  the  rule  in  the  words  used  by  Lord 
Mansfield,  in  the  case  of  Pierson  vs.  Dunlop ;  and  Lord  Kenyon 
said,  that  '^  this  was  carrying  the  doctrine  of  implied  accept- 
ances to  the  utmost  verge  of  the  law;  and  he  doubted  whether 
it  did  not  even  go  beyond  it."  In  Clark  and  others  vs.  Cock,  4 
East,  57,  the  judges  again  express  their  dissatisfaction  with  the 
law  as  established,  and  their  regret  that  any  other  act  than  a 
written  acceptance  on  the  bill  had  ever  been  deemed  an  accept- 
ance. Yet  they  do  not  undertake  to  overrule  the  decisions 
which  they  disapprove.  On  the  contrary,  in  that  case,  they 
unanimously  declared  a  letter  to  the  drawer  promising  to  accept 
the  bill,  which  was  shown  to  the  person  who  held  it,  and  took  it 
on  the  credit  of  that  letter,  to  be  a  virtual  acceptance.  It  is 
true,  in  the  case  of  Clark  vs.  Cock,  the  bill  was  made  before  the 
promise  was  given,  and  the  judges,  in  their  opinions,  use  some 
expressions  which  indicate  a  distinction  between  bills  drawn 
before  and  after  the  date  of  the  promise ;  but  no  case  has  been 
decided  on  this  distinction ;  and  in  Pillans  &  Rose  vs.  Van  Mie- 
rop  &  Hopkins,  the  letter  was  written  before  the  bill  was  drawn. 

The  Court  can  perceive  no  substantial  reason  for  this  distinc- 
tion. The  prevailing  inducement  for  considering  a  promise  to 
accept,  as  an  acceptance,  is  that  credit  is  thereby  given  to  the 
bill.  Now,  this  credit  is  given  as  entirely  by  a  letter  written 
before  the  date  of  the  bill  as  by  one  written  afterwards. 

It  is  of  much  importance  to  merchants  that  this  question  should 
be  at  rest.  Upon  a  review  of  the  cases  which  are  reported, 
this  Court  is  of  opinion,  that  a  letter  written  within  a  reasonable 
time  before  or  after  the  date  of  a  bill  of  exchange,  describing  it  in 
terms  not  to  be  mistaken,  and  promising  to  accept  it,  is,  if  shown 
to  the  person  who  afterwards  takes  the  bill  on  the  credit  of  the 
letter,  a  virtual  acceptance  binding  the  person  who  makes  the  pro- 
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mise.    This  is  such  a  case.     There  is,  therefore,  no  error  in  the 
judgment  of  the  Circuit  Court,  and  it  is  affirmed  with  costs. 
Judgment  affirmed. 

The  Federal  courts  have  steadily  adhered  to  the  rule  which  is  laid  down  by 
C.  J.  Marshall  in  this  case,  and  in  subsequent  decisions,  have  fully  settled  its 
grounds,  limitations,  and  extent.  See  Schimmelpennick  et  al.  vs.  Bayard,  1 
Peters,  286;  Townley  vs,  Sumrall,  2  Peters,  170 ;  Boyce  et  al.  vs.  Edwards,  4 
Peters,  111 ;  Wildes  et  al.  vs.  Savage,  1  Story,  22 ;  Baring  et  al.  vs.  Lyman, 
ib.  896,  Russell  et  al.  vs.  Wiggins  et  al.,  2  Story,  213,  Bayard  vs.  Lathy,  2 
McLean,  462. 

In  Townley  vs.  Sumrall,  2  Peters,  170,  counsel,  while  conceding  that  the 
parol  acceptance  of  an  existing  bill  might  be  valid,  contended  that  the  parol 
promise  to  accept  a  non-existing  bill,  did  not  constitute  a  contract,  for  the 
breach  of  which  an  action  could  be  maintained,  and  that  such  a  promise  was 
within  the  operation  of  the  statute  of  frauds.  The  objections  were  overruled 
by  the  Court,  and  Judge  Story,  in  delivering  the  opinion,  observes,  ^  If  a  person 
undertake,  in  consideration  that  another  will  purchase  a  bill  already  drawn,  or 
to  be  thereafter  drawn,  and  as  an  inducement  to  the  purchaser,  to  accept  it, 
and  the  bill  is  drawn  and  purchased  upon  the  credit  of  such  promise,  for  a  suf- 
ficient consideration,  such  promise  is  binding  upon  the  party.  It  is  an  original 
promise  to  the  purchaser,  not  merely  a  promise  for  the  debt  of  another ;  and, 
having  a  sufficient  consideration  to  support  it,  in  reason  and  justice,  as  well  as 
law,  it  ought  to  bind  him.  It  is  of  no  consequence  that  the  direct  consideration 
moves  to  a  third  person,  as  in  this  case  to  the  drawer  of  the  bill,  for  it  moves 
from  the  purchaser,  and  is  his  inducement  to  take  the  bill.  He  pays  his  money 
upon  the  &ith  of  it,  and  is  entitled  to  claim  a  fulfilment  of  it  It  is  not  a  case 
falling  within  the  objects  of  the  mischiefs  of  the  statute  of  frauds.  If  A  says  to 
B,  pay  L*s  money  to  C,  and  I  will  pay  it  to  you,  it  is  an  original  independent 
promise,  and  if  the  money  has  been  paid  upon  the  faith  of  it,  it  has  always 
been  deemed  an  obligatory  contract,  even  though  it  be  by  parol,  because  there  is 
an  original  consideration  moving  between  the  immediate  parties  to  the  contract 
Damage  to  the  promissee  constitutes  a  good  consideration  as  well  as  benefit  to 
the  promissor.  In  cases  not  absolutely  closed  by  authority,  this  Court  has 
already  expressed  a  strong  inclination  not  to  extend  the  operation  of  the  statute 
of  frauds,  so  as  to  embrace  original  and  distinct  promises,  made  by  difierent 
persons  at  the  same  time  upon  the  same  general  consideration.  Then,  again, 
as  to  the  consideration,  it  can  make  no  difference  in  law,  whether  the  debt,  for 
which  the  bill  is  taken,  is  a  pre-existing  debt,  or  money  then  paid  for  the  bill. 
In  each  case  there  is  a  substantia]  credit  given  by  the  party  to  the  drawer  upon 
the  bill,  and  the  party  parts  with  his  present  rights  at  the  instance  of  the  pro- 
missee, whose  promise  is  substantially  a  new  and  independent  one,  and  not  a  mere 
guarantee  of  the  existing  promise  of  the  drawer.  Under  such  circumstances  there 
is  no  substantial  distinction,  whether  the  bill  be  then  in  existence  or  be  drawn 
afterwards.  In  each  case  the  object  of  the  promise  is  to  induce  the  party  to  take 
the  bill  upon  the  credit  of  the  promise ;  and  if  he  does  so  take  it,  it  binds  the 
promissor."   Nor,  it  is  said,  in  the  same  case,  does  the  fact  that  the  holder  was 
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advised  that  the  drawee  had  ao  funds  in  his  hands,  impair  the  binding  efiect  of 
the  acceptance.    It  is  sufficient  that  the  holder  trusts  to  such  acceptance. 

In  Schimmelpennick  vs.  Bayard  et  al.  1  Peters,  284,  and  in  Boyce  &  Henry 
vs,  Edwards, 4  Peters,  111,  the  Court  manifest  a  strong  disposition  to  confine  the 
doctrine  strictly  within  the  limitations  laid  down  in  Coolidge  vs.  Payson.  In 
the  case  of  Boyce  &  Henry  vs.  Edwards,  the  authority  to  draw  was  given 
nearly  two  years  before  the  bills  in  question  were  issued,  and  was  a  general 
authority  to  draw  at  any  time,  and  to  any  amount,  upon  shipments  of  cotton, 
and  not  an  authority  pointed  at  any  specific  bill  to  which  it  was  intended  to  be 
applied,  and  describing  it  in  terms  not  to  be  mistaken.  The  Court  held  that 
the  defendants  were  not  liable  as  acceptors.  They  also  drew  a  distinction! 
which  it  was  said  had  not  been  adverted  to,  between  an  action  on  a  bill  as  an 
accepted  bill,  and  one  founded  on  a  breach  of  a  promise  to  accept  "  The  evidence 
necessary  to  support  the  one  or  the  other,  is  materially  difllerent.  To  maintain 
the  former,  as  has  been  already  shown,  the  evidence  must  be  applied  to  the  par- 
ticular bill,  alleged  in  the  declaration  to  have  been  accepted.  In  the  latter, 
the  evidence  may  be  of  a  more  general  character,  and  the  authority  to  draw 
may  be  collected  from  circumstances,  and  extended  to  all  bills  coming  fiurly 
within  the  scope  of  the  promise. 

**  As  it  respects  the  rights  and  the  remedy  of  the  immediate  parties  to  the 
promise  to  accept,  and  all  others  who  may  take  the  bills  upon  the  credit  of  such 
promise,  they  are  equally  secure,  and  equally  attainable  by  an  action  for  the 
breach  of  the  promise  to  accept,  as  they  could  be  by  an  action  on  the  bill 
itself. 

**  Courts  have  latterly  leaned  very  much  against  extending  the  doctrine  of 
implied  acceptances,  so  as  to  sustain  an  action  upon  the  bill.  For  all  practical 
purposes  in  commercial  transactions  in  bills  of  exchange,  such  collateral 
acceptances  are  extremely  inconvenient  and  injurious  to  the  credit  of  the  bills ; 
and  this  has  led  judges  frequently  to  express  their  dissatis&ction  that  the  rule 
has  been  carried  so  far  as  it  has ;  and  their  regret  that  any  other  act  than  a 
written  acceptance  on  the  bill  had  been  deemed  an  acceptance." 

A  further  restriction  was  placed  upon  the  doctrine,  and  the  same  sentiments 
expressed  in  reference  to  it  by  Judge  Story,  in  Wildes  et  al.  vs.  Savage, 
1  Story's  C.  C.  R.  22.  In  that  case  the  bill  was  drawn  payable  six  months 
after  sight  Judge  Story  says,  ^  The  Supreme  Court  have  shown  a  strong 
disinclination  in  any  respect  to  enlarge  the  doctrine  of  a  virtual  acceptance  of 
non-existing  bills.  It  is,  perhaps,  to  be  lamented  that  the  doctrine  ever  was 
established ;  and  if  the  question  had  been  entirely  new,  I  am  well  satisfied 
that  it  would  not  have  been  recognised  as  fit  to  be  promulgated  by  that  Conrt, 
it  being  at  once  unsound  in  policy  and  full  of  inconvenience.  But  the 
Supreme  Court  yielded,  as  did  the  judge  who  decided  that  cause  (Coolidge 
vs.  Payson),  in  the  Circuit  Court,  to  what  seemed  at  that  time  the  true 
result  of  the  English  authorities  upon  an  important  practical  commercial 
question.  I  am  not  sorry  to  find  that  professional  opinion  has  now  settled 
down  in  England  against  the  doctrine,  altliough  there  is  no  pretence  to  say 
that  up  to  this  hour  there  has  been  any  formal  decision  in  Westminster  Hall 
against  it.  But  it  does  not  appear  to  me  that  the  doctrine  ever  was  applicable,  or 
could  be  applied  to  any  bills  of  exchange,  except  such  as  were  payable  on  demand, 
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or  at  a  fixed  time  after  date.  Where  bills  are  drawn  payable  bo  many  days  after 
sighlj  it  is  impracticable  to  apply  ike  doctrine,  for  there  remains  a  futare  act  to 
be  done,  the  presentment  and  sight  of  the  bill,  before  the  period  for  which  it  is 
to  run,  and  at  which  it  is  to  become  payable,  can  commence,  whether  it  be 
accepted  or  be  dishonored.  How  can  the  time  be  calculated  upon  such  a  bill, 
before  it  is  presented  7  If  a  letter  is  written  promising  to  accept  a  non-existing 
bill,  to  be  thereafter  drawn  at  six  months*  sight,  when  is  the  acceptance 
deemed  to  be  made  ?  At  the  date  of  the  bill  ?  Certainly  not ;  for  that  would 
be  at  war  with  the  obvious  intent  of  the  parties,  which  plainjiy  is,  that  the 
acceptance  shall  be  on  a  future  sight  of  the  bill.  If  it  is  said,  that  the  accept- 
ance is  to  be  treated  as  made,  when  the  bill  is  actually  presented  for  accept- 
ance, and  it  is  dishonored  by  the  drawee,  it  is  as  plain  that  we  set  np  a  prior 
intent  or  promise  against  the  fact.  Upon  what  ground  can  a  court  say  when 
a  party  promises  to  do  an  act  in  fuiuro, — such,  for  example,  as  to  accept  a  InU 
when  it  shall  be  drawn,  and  presented  to  him  at  a  future  time^ — that  Jiis  promiee 
overcomes  his  act  at  that  time  7  That  his  refusal  to  perform  his  promise, 
amounts  to  a  performance  of  it  7  It  is  quite  another  question,  whether  the 
holder  who  has  taken  such  a  bill  upon  the  faith  of  such  promise,  may  not  have 
some  other  remedy,  either  at  law  or  in  equity,  a^nst  the  promissor,  for  the 
breach  of  it.  My  judgment  is,  that  the  doctrine  of  a  virtual  acceptance  of  a 
non-existing  bill,  by  a  prior  promise  to  accept  it  when  drawn,  has  no  application 
to  a  bill  drawn  payable  at  some  fixed  period  after  sight,  for  it  then  amounts  to 
no  more  than  a  promise  to  do  a  future  act.  I  have  looked  into  the  authorities, 
and  I  do  not  find  in  any  one  of  them,  that  the  bill  drawn,  and  to  which  the  doc- 
trine was  apphed,  was  a  bill  drawn  payable  at  or  after  sight" 

The  doctrine  is  again  discussed  and  admitted  in  the  case  of  Russell  et  al.  vs. 
Wiggin  et  al.,  2d  Story's  C.  C.  R.  213 ;  but  the  staple  of  the  opinion  in  that 
case  consists  of  an  examination  of  the  question,  whether  there  was  such  a 
privity  of  contract  between  the  promissor  and  a  third  person  advancing  money 
on  the  fiiith  of  the  promise,  as  to  enable  the  latter  to  maintain  an  action 
against  the  former.  That  such  privity  exists  is  a  point  which  is  declared  to 
be  well  settled,  at  least  in  our  country,  upon  principle  and  authority.* 

The  decisions  in  the  diflferent  States,  so  fiu*  as  our  researches  extend,  confirm 
the  rule  laid  down  by  the  Supreme  Court ;  though  the  legislature  has  in  some 
instances  interposed,  to  require  the  acceptance  to  be  made  in  writing,  and  the 
courts  have  everywhere  manifested  a  disposition  to  confine  the  doctrine  strictly 
within  its  present  boundaries. 

Camegud  vs,  Morrison  et  al.,  2  Mete.  381 ;  McEvers  vs.  Mason,  10  Johns. 
207 ;  Williams  vs.  Winans,  2  Green.  339 ;  Vance  &.  Dicks  vs.  Waid,  2  Dana, 
95 ;  Von  Phul  vs.  Sloan,  2  Rob.  Louis.  Rep.  148. 

In  Strohecker  vs.  Cohen,  1  Speers*  Law  Rep.  South  Carolina,  347,  it  was 
held,  that  a  parol  promise  to  accept  a  bill  of  exchange,  if  founded  on  no  new 
consideration,  was  not  an  acceptance  or  a  binding  promise  to  accept;  but  a 
promise  to  accept  an  existing  bill,  or  one  to  be  drawn,  is  valid  and  obligatory  in 
&vor  of  a  purchaser,  who  takes  the  bill  upon  the  &ith  of  the  promise,  and  for  a 

*  The  correctness  of  this  part  of  the  opinion  is  called  in  question  by  J.  Bronson, 
in  Birckhead  vs.  Brown.  5  Hill's  N.  Y.  R  634 
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sufficient  oonsideTation.  The  promise  is  an  original  undertaking,  not  embraced 
by  the  Statute  of  Frands,  and  it  is  immaterial  whether  it  be  in  writing  or  by 
parol. 

What  is  the  present  English  doctrine  does  not  seem  to  be  absolutely  settled. 
The  opinions  of  some  of  the  most  eminent  English  counsel  were  read  as  evi- 
dence in  the  cases  in  Massachusetts.  They  were  unanimous  in  declaring,  that 
the  promise  to  accept  a  non-existing  bill  of  exchange  did  not  amount  to  an 
acceptance  thereof  in  &vor  of  a  bona  fide  holder,  who  had  given  value  for  the 
bill  upon  the  faith  of  such  promise.  It  was  so  ruled  in  the  recent  case  of  the 
Bank  of  Ireland  vs.  Archer,  1 1  Mees  &,  We^  383,  in  reference  to  a  parol 
promise.  S.  P.  Kennedy  vs,  Geddes  &,  Co.,  8  Porter,  Alabama,  263.  Baron 
Paike,  in  delivering  the  opinion  of  the  Court,  quoted  the  general  rule,  as  laid 
down  by  Mr.  Justice  Story  in  his  Treatise  on  Bills  of  Exchange,  in  which, 
among  other  requisites,  it  is  stated,  that  to  constitute  an  acceptance  in  such 
case  the  promise  must  be  in  writing,  describing  the  bill,  &c.  What  would  be 
the  effect  of  a  written  promise  to  accept  a  bill  of  exchange,  to  be  afterwards 
drawn,  does  not  appear  from  the  case.     Vide  Amer.  Law  Mag.,  vol.  6,  p.  343. 


Wallace  vs.  M'Connbll.* 

In  Actions  upon  a  Promissory  Note  against  the  maker,  or  upon  a  bill  of  exchange 
against  the  acceptor,  where  the  bill  or  note  is  payable  at  a  specified  time  or 
place,  it  is  not  necessary  to  aver  in  the  declaration,  or  prove  on  the  trial,  that  a 
demand  of  payment  was  made  at  such  time  and  place. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the  Court. 

This  case  comes  up  on  a  writ  of  error  from  the  District  Court 
of  the  United  States  for  the  southern  district  of  Alabama. 

The  action  in  the  court  below  was  founded  upon  a  note, 
which,  although  under  seal,  is  considered  in  Tennessee  a  promis- 
sory note ;  and  is  in  the  words  following  : 

"Three  years  and  two  months  after  date,  I  promise  to  pay 
Corry  M'Connell  or  order,  at  the  office  of  discount  and  deposit 
of  the  Bank  of  the  United  States,  at  Nashville,  four  thousand 
eight  hundred  and  eighty  dollars,  ninety-nine  cents,  value 
received."  The  declaration  sets  out  this  note  according  to  its 
terms,  and  alleges  the  promise  to  pay  at  the  office  of  discount 
and  deposit  of  the  Bank  of  the  United  States,  at  Nashville ; 
without  averring  that  the  note  was  presented  at  the  bank  or 
demand  of  payment  made  there.     The  defendant  pleaded  pay- 

*  13  Peters,  136. 
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ment  and  satisfaction  of  the  note ;  and  issue  being  joined  there- 
upon, the  cause  was  continued  until  the  next  term  thereafter.  At 
which  time  the  defendant  interposed  a  pleaj^wis  darein  continu- 
ance, alleging  that  the  plaintiff,  as  to  the  sum  of  four  thousand 
two  hundred  and  four  dollars,  part  and  parcel  of  the  sum  de- 
manded in  the  declaration,  ought  not  further  to  have  and  main- 
tain his  action  therefor  against  him,  because  that  sum  had  been 
attached  by  Blocker  and  Co.,  by  proceedings  commenced  by 
them  against  the  plaintiff  in  this  cause,  under  the  attachment  law 
of  Alabama,  in  which  he  was  summoned  as  garnishee.  And  set- 
ting out  the  proceedings  against  him  according  to  the  require- 
ments of  that  law,  and  under  which  he  was  examined  on  oath ; 
did  declare,  that  he  executed  the  note  to  the  said  M'Connell, 
the  pl£^ntiff  in  this  cause,  as  set  out  in  the  declaration  ;  that  he 
had  paid  on  the  note  three  hundred  and  seventy-two  dollars  and 
thirty-four  cents,  and  that  the  remainder  of  the  said  note  was  due 
by  him  to  said  M'Connell.  And  the  plea  further  sets  out,  that 
under  the  proceedings  on  the  attachment,  the  Court  had  given 
judgment  against  him  for  four  thousand  two  hundred  and  four 
dollars,  and  costs  ;  but  with  a  stay  of  all  further  proceedings  un- 
til the  further  disposition  of  the  case,  and  which  remains  yet  un- 
determined. 

To  this  plea  the  plaintiff  demurred.  And  the  Court  sustained 
the  demurrer,  and  gave  judgment  for  the  plaintiff  for  six  hundred 
and  seventy-five  dollars  and  thirty-nine  cents,  the  residue  of  the 
plaintiff's  debt  in  his  declaration  mentioned,  by  default;  and 
thereupon  gave  a  final  judgment  for  the  plaintiff  for  the  full 
amount  of  the  note,  four  thousand  eight  hundred  and  eighty  dol- 
lars, the  debt  aforesaid,  and  three  hundred  and  ninety-four  dol- 
lars, the  interest  assessed  by  the  clerk,  together  with  his  cost. 
And  the  plaintiff  remits  upon  the  record  the  sum  of  three  hun- 
dred and  fifty-one  dollars  and  twenty-eight  cents ;  and  the  ques- 
tions arising  upon  this  record  have  been  made  and  argued  under 
the  following  objections : 

1.  Ths^t  the  declaration  is  bad  for  want  of  an  averment  that 
the  note  was  presented,  and  payment  demanded  at  the  oflSce  of 
discount  and  deposit  of  the  Bank  of  the  United  States,  at 
Nashville. 

2.  That  the  matters  pleaded  of  the  proceedings  under  the 
attachment  laws  of  Alabama,  were  sufficient  to  bar  the  action. 
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as  to  the  amount  of  the  sum  so  attached ;  and  that  the  demurrer 
ought  therefore  to  have  been  oven*uled. 

3.  That  the  judgment  by  nil  dicit^  for  the  six  hundred  and 
seventy-five  dollars*and  thirty-nine  cents,  was  erroneous. 

The  question  raised  as  to  the  sufficiency  of  the  declaration  in 
a  case  where  the  suit  is  by  the  payee  against  the  maker  of  a 
promissory  note,  never  has  received  the  direct  decision  of  this 
Court,  In  the  case  of  the  Bank  of  the  United  States  vs.  Smith, 
11  Wheat.  172,  the  note  upon  which  the  action  was  founded  was 
made  payable  at  the  office  of  discount  and  deposit  of  the  Bank 
of  the '.United  States,  in  the  city  of  Washington;  and  the  suit 
was  against  the  endorser,  and  the  question  turned  upon  the  suffi- 
ciency of  the  averment  in  the  declaration  of  a  demand  of  pay- 
ment of  the  maker.  And  the  Court  said,  when  in  the  body  of  a 
note  the  pbce  of  payment  is  designated,  the  endorser  has  a  right 
to  presume  that  the  maker  has  provided  funds  at  such  place  to 
pay  the  note ;  and  has  a  right  to  require  the  holder  to  apply  at 
such  place  for  payment.  In  the  opinion  delivered  in  that  case 
the  question  now  presented  in  the  case  before  us  is  stated  :  and 
it  is  said,  whether  where  the  suit  is  against  the  maker  of  a  pro- 
missory note,  or  the  acceptor  of  a  bill  of  exchange,  payable  at  a 
particular  place,  it  is  necessary  to  aver  a  demand  of  payment  at 
such  place,  and  upon  the  trial  to  prove  such  demand ;  is  a  ques- 
tion upon  which  confficting  opinions  have  been  entertained  in  the 
courts  in  Westminster  Hall.  But  that  the  question  in  such  case 
may,  perhaps,  be  considered  at  rest  in  England,  by  the  decision 
of  the  late  case  of  Rowe  vs.  Young,  2  Brod.  and  Bing.  166,  in 
the  House  of  Lords  ;  where  it  was  held,  that  if  a  bill  of  exchange 
be  accepted,  payable  at  a  particular  place,  the  declaration  on 
such  bill,  against  the  acceptor,  must  aver  presentment  at  that 
place,  and  the  averment  must  be  proved.  But  it  is  there  said  a 
contrary  opinion  has  been  entertained  by  Courts  in  this  country ; 
that  a  demand  on  the  maker  of  a  note,  or  the  acceptor  of  a  bill 
payable  at  a  specified  place,  need  not  be  averred  in  the  declara- 
tion or  proved  on  the  trial ;  that  it  is  not  a  condition  .precedent 
to  the  plaintiff's  right  of  recovery.  As  matter  of  practice,  ap- 
plication will  generally  be  made  at  the  place  appointed ;  if  it  is 
believed  that  funds  have  been  there  placed  to  meet  the  note  or 
bill.  But  if  the  maker  or  acceptor  has  sustained  any  loss  by  the 
omission  of  the  holder  to  make  such  application  for  payment, 
at  the  place  appointed,  it  is  a  matter  of  defence  to  set  up  by 
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plea  and  proof.  But  it  is  added,  as  this  question  does  not  neces- 
sarily arise  in  this  case,  we  do  not  mean  to  be  understood  as 
expressing  any  decided  opinion  upon  it,  although  we  are  strongly 
inclined  to  think,  that  as  against  the  maker  of  a  note  or  the 
acceptor  of  a  bill,  no  averment  or  proof  of  a  demand  of  pay- 
ment at  the  place  designated  would  be  necessary.  The  question 
now  before  the  Court  cannot,  certainly,  be  considered  as  de- 
cided by  the  case  of  the  Bank  of  the  United  States  vs.  Smith. 
But  it  cannot  be  viewed  as  the  mere  obiter  opinion  of  the 
judge  who  delivered  the  judgment  of  the  Court.  The  attention 
of  the  Court  was  drawn  to  the  question  now  before  the-Court ; 
and  the  remarks  made  upon  it,  and  the  authorities  referred  to, 
show  that  this  Court  was  fully  apprised  of  the  conflicting 
opinions  of  the  English  courts  on  the  question ;  and  that 
opinions,  contrary  to  that  of  the  House  of  Lords,  in  the  case  of 
Rowe  vs.  Young,  had  been  entertained  by  some  of  the  courts 
in  this  country ;  and  under  this  view  of  the  question,  the  Court 
say  they  are  strongly  inclined  to  adopt  the  American  decisions. 
As  the  precise  question  is  now  presented  by  this  record,  it 
becomes  necessary  to  dispose  of  it. 

It  is  not  deemed  necessary  to  go  into  a  critical  examination 
of  the  English  authorities  upon  this  point ;  a  reference  to  the 
case  in  the  House  of  Lords,  which  was  decided  in  the  year 
1820,  shows  the  great  diversity  of  opinion  entertained  by  the 
English  judges  upon  this  question.  It  was,  however,  decided 
that  if  a  bill  of  exchange  is  accepted,  payable  at  a  particular 
place,  the  declaration  in  an  action  on  such  bill  against  the  ac- 
ceptor, must  aver  presentment  at  that  place,  and  the  averment 
must  be  proved.  The  Lord  Chancellor,  in  stating  the  question, 
said  this  was  a  very  fit  question  to  be  brought  before  the  House 
of  Lords,  because  the  state  of  the  law,  as  actually  administered 
in  the  courts,  is  such,  that  it  would  be  infinitely  better  to  settle 
it  in  any  way  than  to  permit  so  controversial  a  state  to  exist 
any  longer.  That  the  Court  of  King's  Bench  has  been  of  late 
years  in  the  habit  of  holding  that  such  an  acceptance  as  this  is 
a  general  acceptance  ;  and  that  it  is  not  necessary  to  notice  it 
as  such  in  the  declaration,  or  to  prove  presentment,  but  that  it 
must  be  considered  as  matter  of  defence  ;  and  that  the  defend- 
ant must  state  himself  ready  to  pay  at  the  place,  and  bring  the 
money  into  court,  and  so  bar  the  action  by  proving  the  truth 
of  that  defence.    On  the  contrary,  the  Court  of  Common  Pleas 
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was  in  the  habit  of  holding  that  an  acceptance  like  this  was  a 
qualified  acceptance,  and  that  the  contract  of  the  acceptor  was 
to  pay  at  the  place  ;  and  that  as  matter  of  pleading,  a  present, 
ment  at  the  place  stipulated  must  be  averred,  and  that  evi- 
dence must  be  given  to  sustain  that  averment ;  and  that  the 
holder  of  the  bill  has  no  cause  of  action  unless  such  demand 
has  been  made.  In  that  case  the  opinion  of  the  twelve  judges 
was  taken  and  laid  before  the  House  of  Lords,  and  will  be  found 
reported  in  an  appendix  to  the  report  of  the  case  of  Rowe  vs. 
Young,  2  Brod.  and  Bing.  180.  In  which  opinions  all  the  cases 
are  referred  to  in  which  the  question  had  been  drawn  into  dis- 
cussion ;  and  the  result  appears  to  have  been,  that  eight  judges 
out  of  the  twelve  sustained  the  doctrine  of  the  King's  Bench 
on  this  question ;  notwithstanding  which  the  judgment  was 
reversed. 

It  is  fairly  to  be  inferred  from  an  act  of  parliament  passed 
immediately  thereafter,  1  and  2  6.  4,  oh.  78,  that  this  decision 
was  not  satisfactory.  By  that  act  it  is  declared  that  "  after  the 
1st  of  August,  1821,  if  any  person  shall  accept  a  bill  of  exchange 
payable  at  the  house  of  a  banker  or  other  place,  without  further 
expression  in  his  acceptance,  such  acceptance  shall  be  deemed 
and  taken  to  be,  to  all  intents  and  purposes,  a  general  accept- 
ance of  such  bill.  But  if  the  acceptor  shall,  in  his  acceptance, 
express,  that  he  accepts  the  bill  payable  at  a  banker's  house  or 
other  place  only,  and  not  otherwise  or  elsewhere,  such  ac- 
ceptance shall  be  a  qualified  acceptance  of  such  bill ;  and  the 
acceptor  shall  not  be  liable  to  pay  the  bill,  except  in  default  of 
payment,  when  such  payment  shall  have  been  first  duly  de- 
manded at  such  banker's  house  or  other  place."  Bayley  on 
Bills,  200,  note. 

In  most  of  the  cases  which  have  arisen  in  the  English  courts, 
the  suit  has  been  against  the  acceptor  of  the  bill ;  and  in  some 
cases  a  distinction  would  seem  to  be  made  between  such  a 
case,  and  that  of  a  note  when  the  action  is  against  the  maker, 
and  the  designated  place  is  in  the  body  of  the  note.  But 
there  can  be  no  solid  grounds  upon  which  such  a  distinction 
can  rest.  The  acceptor  of  a  bill  stands  in  the  same  relation  to 
the  drawee  as  the  maker  of  a  note  does  to  the  payee ;  and  the 
acceptor  is  the  principal  debtor,  in  the  case  of  a  bill,  precisely 
like  the  maker  of  a  note.  The  liability  of  the  acceptor  grows 
out  of,  and  is  to  be  governed  by  the  terms  of  his  acceptance. 
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and  the  liability  of  the  maker  of  a  note  grows  out  of,  and  is  to 
be  governed  by  the  terms  of  his  note  ;  and  the  place  of  pay- 
ment can  be  of  no  more  importance  in  the  one  case  than  in  the 
other.  And  in  some  of  the  cases  where  the  point  was  made, 
the  action  was  against  the  maker  of  a  promissory  note,  and  the 
place  of  payment  designated  in  the  body  of  the  note.  The 
case  of  Nichols  vs.  Bowes,  2  Camp.  498,  was  one  of  that  de- 
scription, decided  in  the  year  1810;  and  it  was  contended  on 
the  trial,  that  the  plaintiff  was  bound  to  show  that  the  note  was 
presented  at  the  banking  house  where  it  was  made  payable. 
But  Lord  EUenborough,  before  whom  the  cause  was  tried,  not 
only  decided  that  no  such  proof  was  necessary,  but  would  not 
suffer  such  evidence  to  be  given ;  although  the  counsel  for  the 
plaintiff  said  he  had  a  witness  in  court  to  prove  the  note  was 
presented  at  the  banker's  the  day  it  became  due :  his  lordship 
alleging  that  he  was  afraid  to  admit  such  evidence,  lest  doubts 
should  arise  as  to  its  necessity.  And  in  the  case  of  Wild  vs. 
Renwards,  1  Camp.  425,  note,  Mr.  Justice  Bayley,  in  the  year 
1809,  ruled,  that  if  a  promissory  note  is  made  payable  at  a  par- 
ticular place,  in  an  action  against  the  maker,  there  is  no  necessity 
for  proving  that  it  was  presented  there  for  payment. 

The  case  of  Saunderson  vs,  Bowes,  14  East,  500,  decided 
in  the  King's  Bench  in  the  year  1811,  is  sometimes  referred 
to  as  containing  a  different  rule  of  construction  of  the  same 
words  when  used  in  the  body  of  a  promissory  note,  from 
that  which  is  given  to  them  when  used  in  the  acceptance 
of  a  bill  of  exchange.  But  it  may  be  well  questioned, 
whether  this  use  warrants  any  such  conclusion.  That  was 
an  action  on  a  promissory  note  by  the  bearer  against  the  maker. 
The  note,  as  set  out  in  the  declaration,  was  a  promise  to  pay  on 
demand  at  a  specified  place,  and  there  was  no  averment  that  a 
demand  of  payment  had  been  made  at  the  place  designated.  To 
which  declaration  the  defendant  demurred  ;  and  the  counsel  in 
support  of  the  demurrer  referred  to  cases  where  the  rule  had 
been  applied  to  acceptances  on  bills  of  exchange ;  but  contended 
that  the  rule  did  not  apply  to  a  promissory  note,  when  the  place 
is  designated  in  the  body  of  the  note.  Lord  EUenborough,  in 
the  course  of  the  argument,  in  answer  to  some  cases  referred  to 
by  counsel,  observed,  those  are  cases  where  money  is  to  be 
paid,  or  something  to  be  done  at  a  particular  time  as  well  as 
place,  therefore  the  party  (defendant)  may  readily  make  an 
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averment,  that  he  was  ready  at  the  time  and  place  to  pay,  and 
that  the  other  party  was  not  ready  to  receive  it ;  but  here  the 
time  of  payment  depends  entirely  on  the  pleasure  of  the  holder 
of  the  note.  It  is  true  Lord  Ellenborough  did  not  seem  to  place 
his  opinion,  in  the  ultimate  decision  of  the  cause,  upon  this 
ground.  But  the^  other  judges  did  not  allude  to  the  distinction 
taken  at  the  bar  between  that  case  and  the  acceptance  of  a  bijl 
in  like  terms  ;  but  placed  their  opinions  upon  the  terms  of  the 
note  itself,  being  a  promise  to  pay  on  demand  at  a  particular  place. 
And  there  is  certainly  a  manifest  distinction  between  a  promise 
to  pay  on  demand,  at  a  given  place,  and  a  promise  to  pay  at  a 
fixed  time  at  such  place.  And  it  is  hardly  to  be  presumed  that 
Lord  Ellenborough  intended  to  rest  his  judgment  upon  a  distinc- 
tion between  a  promissory  note  and  a  bill  of  exchange,  as  both 
he  and  Mr.  Justice  Bayley  had  a  very  short  time  before,  in  the 
cases  of  Nichols  vs.  Bowes,  and  Wild  vs.  Renwards,  above 
referred  to,  applied  the  same  rule  of  construction  to  promissory 
notes  where  the  promise  was  contained  in  the  body,  of  the  note. 
Where  the  promise  is  to  pay  on  demand  at  a  particular  place, 
there  is  no  cause  of  action  until  the  demand  is  made ;  and  the 
maker  of  the  note  cannot  discharge  himself  by  an  offer  of  pay- 
ment, the  note  not  being  due  until  demanded. 

Thus  we  see  that  until  the  late  decision  in  the  House  of  Lords 
in  the  case  of  Rowe  vs.  Young,  and  the  act  of  parliament  passed 
soon  thereafter,  this  question  was  in  a  very  unsettled  state  in  the 
English  Courts;  and  without  undertaking  to  decide  between 
those  conflicting  opinions,  it  may  be  well  to  look  at  the  light 
in  which  this  question  has  been  viewed  in  the  courts  in  this 
country. 

This  question  came  before  the  Supreme  Court  of  the  State  of 
New  York,  in  the  year  1809,  in  the  case  of  Foden  and  Slater  vs. 
Sharp,  4  Johns.  Rep.  183 ;  and  the  Court  said  the  holder  of  a 
bill  of  exchange  need  not  show  a  demand  of  payment  of  the 
acceptor,  any  more  than  of  the  maker  of  a  note.  It  is  the  business 
of  the  acceptor  to  show  that  he  was  ready  at  the  day  and  place 
appointed,  but  that  no  one  came  to  receive  the  money ;  and  that 
he  was  always  ready  afterwards  to  pay.  This  case  shows  that 
the  acceptor  of  a  bill,  and  the  maker  of  a  note,  were  considered 
as  standing  on  the  same  footing  with  respect  to  a  demand  of 
payment  at  the  place  designated.  And  in  the  case  of  Wolcott 
vs.  Van  Santvoord,  17  Johns.  Rep.  248,  which  came  before  the 
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same  court  in  the  year  1619,  the  same  question  arose.  The 
action  was  against  the  acceptor  of  a  bill,  payable  five  months 
after  date  at  the  Bank  of  Utica,  and  the  declaration  contained  no 
averment  of  a  demand  at  the  Bank  of  Utica;  and  upon  a 
demurrer  to  the  declaration,  the  Court  gave  judgment  for  the 
plaintiff.  Chief  Justice  Spencer,  in  delivering 'the  opinion  of  the 
(Jourt,  observed  that  the  question  had  been  already  decided  in 
the  case  of  Foden  vs.  Sharp :  but  considering  the  great  diversity 
of  opinion  among  the  judges  in  the  English  Courts  on  the  ques- 
tion, he  took  occasion  critically  to  review  the  cases  which  had 
come  before  those  courts,  and  shows  very  satisfactorily,  that  the 
weight  of  authority  is  in  conformity  to  that  decision,  and  the 
demurrer  was  accordingly  overruled  ;  and  the  law  in  that  State 
for  the  last  thirty  years,  has  been  considered  as  settled  upon  this 
point.  And  although  the  action  was  against  the  acceptor  of  a 
bill  of  exchange,  it  is  very  evident  that  this  circumstance  had  no 
influence  upon  the  decision ;  for  the  Court  says  that  in  this 
respect  the  ficceptor  stands  in  the  same  relation  to  the  payee,  as 
the  maker  of  a  note  does  to  the  endorsee.  He  is  the  principal, 
and  not  a  collateral  debtor. 

And  in  the  case  of  Caldwell  vs.  Cassady,  8  Cowen,  271,  decided 
in  the  same  Court  in  the  year  1828,  the  suit  was  upon  a  promis- 
sory note  payable  sixty  days  after  date  at  the  Franklin  Bank  in 
New  York ;  and  the  note  had  not  been  presented  or  payment 
demanded  at  the  bank ;  the  Court  said,  this  case  has  been  already 
decided  by  this  Court  in  the  case  of  Wolcott  vs.  Van  Santvoord. 
And  after  noticing  some  of  the  cases  in  the  English  Courts,  and 
alluding  to  the  confusion  that  seemed  to  exist  there  upon  the 
question,  they  add :  that  whatever  be  the  rule  in  other  courts, 
the  rule  in  this  Court  must  be  considered  settled,  that  where  a 
promissory  note  is  made  payable  at  a  particular  place  on  a  day 
certain,  the  holder  of  the  note  is  not  bound  to  make  a  demand  at 
the  time  and  place  by  way  of  a  condition  precedent  to  the  bring- 
ing an  action  against  the  maker.  But  if  the  maker  was  ready 
to  pay  at  the  time  and  place,  he  may  plead  it,  as  he  would  plead 
a  tender  in  bar  of  damages  and  costs,  by  bringing  the  money  into 
court. 

It  is  not  deemed  necessary  to  notice  very  much  at  length  the 
various  cases  that  have  arisen  in  the  American  Courts  upon  this 
question ;  but  barely  to  refer  to  such  as  have  fallen  under  the 
observation  of  the  Court,  and  we  briefly  state  the  point  and 
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decision  thereupon,  and  the  result  will  show  a  uniform  course  of 
adjudication,  that  in  actions  on  promissory  notes  against  the 
maker,  or  on  bills  of  exchange,  where  the  suit  is  against  the 
maker  in  the  one  case,  and  acceptor  in  the  other,  and  the  note  or 
bill  made  payable  at  a  specified  time  and  place,  it  is  not  neces- 
sary to  aver  in  the  declaration,  or  prove  on  the  trial,  that  a 
demand  of  payment  was  made  in  order  to  maintain  the  action. 
But  that  if  the  maker  or  acceptor  was  at  the  place  at  the  time 
designated,  and  was  ready  and  offered  to  pay  the  money,  it  was 
matter  of  defence  to  be  pleaded  and  proved  on  his  part. 

The  case  of  Watkins  vs.  Crouch  and  Co.,  in  the  Court  of  Ap- 
peals of  Virginia,  5  Leigh,  522,  was  a  suit  against  the  maker  and 
endorser,  jointly,  as  is  the  course  in  that  State,  upon  a  promissory 
note  like  the  one  in  suit.  The  note  was  made  payable  at  a  spe- 
cified time,  at  the  Farmers'  Bank  at  Richmond,  and  the  Court  of 
Appeals,  in  the  year  1834,  decided,  that  it  was  not  necessary  to 
aver  and  prove  a  presentation  at  the  bank  and  demand  of  pay- 
ment in  order  to  entitle  the  plaintiff  to  recover  against  the 
maker,  but  that  it  was  necessary  in  order  to  entitle  him  to  reco- 
ver against  the  endorser :  and  the  President  of  the  Court  went 
into  a  very  elaborate  consideration  of  the  decisions  of  the  Eng- 
lish Courts  upon  the  question  ;  and  to  show,  that  upon  common 
law  principles,  applicable  to  bonds,  notes,  and  other  contracts 
for  the  payment  of  money,  no  previous  demand  was  necessary 
in  order  to  sustain  the  action,  but  that  a  tender  and  readiness  to 
pay  must  come  by  way  of  defence  from  the  defendant ;  and  that 
looking  upon  the  note  as  commercial  paper,  the  principles  of  the 
common  law  were  clearly  against  the  necessity  of  such  demand 
and  proof,  where  the  time  and  place  were  specified,  though  it 
would  be  otherwise  where  the  place,  but  not  the  time  was  spe- 
cified ;  a  demand  in  such  case  ought  to  be  made :  and  he  exa- 
mined the  case  of  Sanderson  vs.  Bowes,  to  show  that  it  turned 
upon  that  distinction,  the  note  being  payable  on  demand  at  a 
specified  place.  The  same  doctrine  was  held  by  the  Court  of 
Appeals  of  Maryland  in  the  case  of  Bowie  vs.  Duvall,  1  Gill  and 
Johnson,  175  ;  and  the  New  York  case,  as  well  as  that  of  the 
Bank  of  the  United  States  vs.  Smith,  11  Wheat.  171,  are  cited 
with  approbation,  and  fully  adopted  ;  and  the  Court  put  the  case 
upon  the  broad  ground,  that  when  the  suit  is  against  the  maker 
of  a  promissory  note,  payable  at  a  specified  time  and  place,  no 
demand  is  necessary  to  be  averred,  upon  the  principle  that  the 
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money  to  be  paid  is  a  debt  from  the  defendant,  that  it  is  due 
generally  and  universally,  and  will  continue  due,  though  there 
be  a  neglect  on  the  part  of  the  creditor  to  attend  at  the  time  and 
place  to  receive  or  demand  it.  That  it  is  matter  of  defence  on 
the  part  of  the  defendant  to  show  that  he  was  in  attendance  to 
pay,  but  that  the  plaintiff  was  not  there  to  receive  it ;  which 
defence  generally  will  be  in  bar  of  damages  only,  and  not  in  bar 
of  the  debt.  The  case  of  Ruggles  vs.  Patton,  8  Mass.  Rep. 
480,  sanctions  the  same  rule  of  construction.  The  action  was 
on  a  promissory  note  for  the  payment  of  money,  at  a  day  and 
place  specified ;  and  the  defendant  pleaded  that  he  was  present 
at  the  time  and  place,  and  ready  and  willing  to  pay  according 
to  the  tenor  of  his  promises,  in  the  second  count  of  the  declara- 
tion mentioned,  and  avers  that  the  plaintiff  was  not  then  ready 
or  present  at  the  bank  to  receive  payment,  and  did  not  demand 
the  same  of  the  defendant,  as  the  plaintiff  in  his  declaration  had 
alleged :  the  Court  said  this  was  an  immaterial  issue  and  no  bar 
to  an  action  or  promise  to  pay  money. 

So  also  in  the  State  of  New  Jersey,  the  same  rule  is  adopted. 
In  the  case  of  Weed  vs.  Houten,  4  Halst  N.  J.  Rep.  189,  the 
Chief  Justice  says  :  "  The  question  is  whether,  in  an  action  by 
the  payee  of  a  promissory  note  payable  at  a  particular  place  and 
not  on  demand,  but  at  time,  it  is  necessary  to  aver  a  presentment 
of  the  note  and  demand  of  payment  by  the  holder  at  that  place, 
at  the  maturity  of  the  note."  And  upon  this  question,  he  says, 
"  I  have  no  hesitation  in  expressing  my  entire  concurrence  in  the 
/^^^  American  decisions,  so  far  as  is  necessary  for  the  present  occa- 
sion ;  that  a  special  averment  of  presentment  at  the  place,  is  not 
necessary  to  the  validity  of  the  declaration,  nor  is  proof  of  it 
jlj  necessary  upon  the  trial.  This  rule,  I  am  satisfied,  is  most  con- 
formable to  sound  reason,  most  conducive  to  public  convenience, 
best  supported  by  the  principles  &nd  doctrines  of  the  law,  and 
most  assimilated  to  the  decisions  which  bear  analogy  more  or 
less  directly  to  the  subject." 

The  same  rule  has  been  fully  established  by  the  Supreme 
Court  of  Tennessee,  in  the  cases  of  M'Nairy  vs.  Bell,  and  Mul- 
hovin  vs.  Hannum,  1  Yerger,  Rep.  602,  and  2  Yerger,  Rep.  81, 
and  the  rule  sustained  and  enforced  upon  the  same  principles 
and  course  of  reasoning  upon  which  the  other  cases  referred  to 
have  been  placed.  And  no  case,  in  an  American  Court,  has 
fallen  under  our  notice,  where  a  contrary  doctrine  has  been  as- 
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serted  and  maintained.  And  it  is  to  be  observed,  that  most  of 
the  cases  which  have  arisen  in  this  country  where  this  question 
has  been  drawn  into  discussion,  were  upon  promissory  notes, 
where  the  place  of  payment  was,  of  course,  in  the  body  of  the 
note.  After  such  a  uniform  course  of  decisions  for  at  least  thirty 
years,  it  would  be  inexpedient  to  change  the  rule,  even  if  the 
grounds  upon  which  it  was  originally  established  might  be  ques- 
tionable ;  which,  however,  we  do  not  mean  to  intimate.  It  is  of 
the  utmost  importance,  that  all  rules  relating  to  commercial  law 
should  be  stable  and  uniform.  They  are  adopted  for  practical 
purposes,  to  regulate  the  course  of  business  in  commercial  tran- 
sactions ;  and  the  rule  here  established  is  well  calculated  for  the 
convenience  and  safety  of  all  parties. 

The  place  of  payment  in  a  promissory  note,  or  in  an  accept- 
ance of  a  bill  of  exchange,  is  always  matter  of  arrangement 
between  the  parties  for  their  mutual  accommodation,  and  may 
be  stipulated  in  any  manner  that  may  best  suit  their  conveni- 
ence. And  when  a  note  or  bill  is  made  payable  at  a  bank,  as 
is  generally  the  case,  it  is  well  knovm  that,  according  t^  the 
usual  course  of  business,  the  note  or  bill  is  lodged  at  the  bank 
for  collection ;  and  if  the  maker  or  acceptor  calls  to  take  it  up 
when  it  falls  due,  it  will  be  delivered  to  him,  and  the  business  is 
closed.  But  should  he  not  find  his  note  or  bill  at  the  bank,  he 
can  deposit  his  money  to  meet  the  note  when  presented,  and 
should  he  be  afterwards  prosecuted,  he  would  be  exonerated 
from  all  costs  and  damages,  upon  proving  such  tender  and  depo- 
sit. Or  should  the  note  or  bill  be  made  payable  at  some  place 
other  than  a  bank,  and  no  deposit  could  be  made,  or  he  should 
choose  to  retain  his  money  in  his  own  possession,  an  offer  to  pay 
at  the  time  and  place,  would  protect  him  against  interest  and 
costs,  on  bringing  the  money  into  Court ;  so  that  no  practical 
inconvenience  or  hazard  can  result  from  the  establishment  of 
this  rule  to  the  maker  or  acceptor.  But,  on  the  other  hand,  if  a 
presentment  of  the  note  and  demand  of  payment  at  the  time  and 
place,  are  indispensable  to  the  right  of  action,  the  holder  might 
hazard  the  entire  loss  of  his  whole  debt. 

The  next  point  presents  the  question  as  to  the  effect  and  ope- 
ration of  the  proceedings  under  the  attachment  law  of  Alabama, 
as  disclosed  by  the  plea  puis  darein  continuance.  The  plea 
shows  that  the  proceedings  on  the  attachment  were  instituted 
after  the  commencement  of  this  suit.    The  jurisdiction  of  the 
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District  Court  of  the  United  States,  and  the  right  of  the  plaintifi 
to  prosecute  his  suit  in  that  Court,  having  attached,  that  right 
could  not  be  arrested  or  taken  away  by  any  proceedings  in  an- 
other court.  This  would  produce  a  collision  in  the  jurisdiction 
of  courts,  that  would  extremely  embarrass  the  administration  of 
justice.  If  the  attachment  had  been  conducted  to  a  conclusion, 
and  the  money  recovered  of  the  defendant  before  the  commence- 
ment of  the  present  suit,  there  can  be  no  doubt  that  it  might 
have  been  set  up  as  a  payment  upon  the  note  in  question.  And 
if  the  defendant  would  have  been  protected  pro  ianto^  under  a 
recovery  had  by  virtue  of  the  attachment,  and  could  have  plead- 
ed such  recovery  in  bar,  the  same  principle  would  support  a 
plea  in  abatement,  of  an  attachment  pending  prior  to  the  com- 
mencement of  the  present  suit.  The  attachment  of  the  debt,  in 
such  case,  in  the  hands  of  the  defendant,  would  fix  it  there  in 
favor  of  the  attaching  creditor ;  and  the  defendant  could  not 
afterwards  pay  it  over  to  the  plaintiff.  The  attaching  creditor 
would,  in  such  case,  acquire  a  lien  upon  the  debt,  binding  upon 
the  defendant ;  and  which  the  courts  of  all  other  governments, 
if  they  recognise  such  proceedings  at  all,  could  not  fail  to  regard. 
If  this  doctrine  be  well  founded,  the  priority  of  suit  will  deter- 
mine the  right.  The  rule  must  be  reciprocal ;  and  where  the 
suit  in  one  court  is  commenced  prior  to  the  institution  of  pro- 
ceedings under  attachment  in  another  court,  such  proceedings 
cannot  arrest  the  suit ;  and  the  maxim.  Qui  prior  est  tempore^ 
potior  est  jure^  must  govern  the  case.  This  is  the  doctrine  of 
this  Court  in  the  case  of  Renner  and  Bussard  vs.  Marshall,  1 
Wheat,  216,  and  also  in  the  case  of  Beaston  vs.  the  Farmers' 
Bank  of  Maryland,  12  Peters,  102 ;  and  is  in  conformity  with 
the  rule  that  prevails  in  other  courts  in  this  country,  as  well  as 
in  the  English  Courts ;  and  is  essential  to  the  protection  of  the 
rights  of  the  garnishee  ;  and  will  avoid  all  collisions  in  the  pro- 
ceedings of  different  courts,  having  the  same  subject  matter  be- 
fore them.  5  John.  Rep.  100,  9  John.  Rep.  221,  and  the  cases 
there  cited.  In  the  case  now  before  the  Court,  the  suit  was 
commenced  prior  to  the  institution  of  proceedings  under  the  at- 
tachment. The  plea  was,  therefore,  bad,  and  the  demurrer  pro- 
perly sustained. 

The  remaining  inquiry  is,  whether  the  judgment,  by  nil  dicit^ 
for  the  $675,  was  properly  given,  after  overruling  the  plea  puis 
darein  continitance.     The  argument  at  the  bar  was,  that  as  the 
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attachment  went  only  to  a  part  of  the  debt,  the  case  stood  as  to 
the  residue  upon  the  original  plea  of  payment.  The  facts  dis- 
closed in  the  jAedLypuisdarein  continuance,  do  not  raise  the  ques- 
tion intended  to  be  presented ;  for  the  defence  set  up  in  the  plea 
puis  darein  continuance  goes  to  the  whole  cause  of  action,  and 
leaves  no  part  unanswered.  And  it  may  well  be  questioned, 
whether  such  pleading  ought  to  be  sanctioned,  even  if  the  plea 
puis  darein  continuance  went  only  to  a  part  of  the  cause  of  ac- 
tion. It  would  introduce  great  confusion  on  the  record  in  the 
state  of  the  pleadings. 

It  is  laid  down  in  Bacon's  Abridgment,  6  Bac.  Ab.  by  Gwil- 
lim,  377,  that  if,  after  a  plea  in  bar,  the  defendant  pleads  a  plea 
puis  darein  continuance^  this  is  a  waiver  of  his  bar,  and  no  ad- 
vantage shall  be  taken  of  anything  in  the  bar.  And  it  is  added, 
that  it  seems  dangerous  to  plead  any  matter  puis  darein  conti- 
nuance unless  you  be  well  advised :  because,  if  that  matter  be  de- 
termined against  you,  it  is  a  confession  of  the  matter  in  issue. 
This  rule  was  adopted  in  Kimball  vs.  Huntington,  10  Wendall, 
679.  The  Court  say,  the  plea  puis  darein  continuance  waived 
all  previous  pleas ;  and  on  the  record,  the  cause  of  action  was 
admitted  to  the  same  extent  as  if  no  other  defence  had  been 
urged  than  that  contained  in  this  plea. 

In  the  case  now  before  the  Court,  the  oath  of  the  defendant 
taken  in  the  proceedings  on  the  attachment,  is  made  a  part  of 
the  plea  puis  darein  continuance.  And  he  admits  that  he  exe- 
cuted the  note  on  which  this  suit  is  brought,  for  (4880.  That 
be  had  paid  on  the  note  $372  34 ;  and  that  the  remainder  of  the 
note  was  due  by  him  to  the  plaintiff.  And  if  the  $4202  attached 
could  not  be  deducted,  the  whole  debt,  according  to  his  own  ad- 
mission, was  due,  except  the  9372  34,  set  up  by  him  to  have 
been  paid ;  and  the  plaintiff  remits  upon  the  record  9351  28  ; 
and  the  judgment  will  stand  within  a  few  dollars  for  the  amount 
admitted  by  the  defendant  to  be  due.  And  this  difference  must 
arise  from  some  error  in  the  mere  calculation,  and  may  easily  be 
corrected. 

The  judgment  of  the  Court  below  is  accordingly  affirmed, 
with  costs. 

Besides  the  authorities  cited  by  Justice  Thompson,  in  his  opinion,  the  same 
doctrine  is  recognised  in  the  following  American  cases : — Payson  vs.  Whit- 
comb,  16  Pick.  212,  Eastman  v$,  Fifield,  3  N.  H.  333,  Eldred  vs.  Hanes,  4  Conn. 
465,  Coon  vs.  Gano,  1  Ohio  Rep.  483.  Contra,  Palmer  vs.  Hughes,  1  Blaek, 
829. 
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Renner,  Plaintiff  in  Error,  vs.  The  President,  Directors, 
AND  Company  of  the  Bank  of  Columbia,  Defendants  in 
Error.* 

When  payment  must  be  demanded  of  a  promissory  note,  and  effect  of  usage  in 
controlling  the  general  rule. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the  Court 

This  case  comes  up  on  a  writ  of  error  to  the  Circuit  Court  of 
the  District  of  Columbia ;  and  by  the  record  it  appears,  that  the 
action  in  the  Court  below  was  prosecuted  against  Renner,  the 
plaintiff  in  error,  as  endorser  of  a  promissory  note,  drawn  by 
James  Foyles,  and  discounted  at  the  Bank  of  Columbia.  The 
note  bears  date  on  the  9th  day  of  January,  1817,  for  four  thou- 
sand six  hundred  dollars,  and  is  payable  sixty  days  after  date. 
In  the  declaration  it  is  averred,  that  demand  of  payment  of  the 
maker  was  made  on  the  14th  of  March,  which  was  on  the  fourth 
day  after  the  expiration  of  sixty  days,  which  the  note  had  to  run. 

Several  questions,  arising  out  of  the  record,  have  been  pre- 
sented for  the  consideration  of  the  Court.  The  principal  one, 
however,  is  that  which  relates  to  the  time  of  demand  of  payment 
of  the  maker  of  the  note,  and  grows  out  of  a  bill  of  exceptions 
taken  upon  the  trial.  This  has  been  pressed  upon  the  Court  as 
a  question  of  great  importance,  and  the  decision  of  which,  in  its 
application  to  the  concerns  of  the  bank,  will  have  a  very  wide 
and  extensive  effect. 

We  shall  proceed  to  the  consideration  of  this  point,  in  the  first 
place,  leaving  the  others,  which  are  of  minor  importance,  to  be 
noticed  hereafter. 

The  testimony  given  at  the  trial  was  for  the  purpose  of  show- 
ing that  the  Bank  of  Columbia  had  from  its  first  establishment, 
in  1793,  adopted  the  practice  of  demanding  the  payment  of  notes 
discounted  by  it,  on  the  fourth  day  after  the  time  limited  for  the 
payment  thereof,  according  to  the  express  terms  of  the  note ; 
and  that  such  was  the  universal  custom  of  all  the  banks  in 
Washington  and  Georgetown.  That  this  custom  Was  well  known 
and  understood  by  the  defendant,  when  he  endorsed  the  note  in 

*  9  Wheaton,  581.    5  Cond.  Rep.  690. 
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question.  After  this  testimony  had  been  received,  without  ob- 
jection, the  counsel  for  the  defendant  below  called  upon  the 
Court  to  instruct  the  jury,  that  upon  the  evidence  so  given  by  the 
plaintiffs,  of  a  demand  upon  the  maker  of  the  note,  on  the  fourth 
day  after  the  time  limited  by  the  note  for  the  payment,  the  de- 
fendant was  not  liable  on  his  endorsement ;  which  instruction 
the  Court  refused  to  give,  and  a  bill  of  exceptions  was  thereupon 
taken. 

This  Court  must  therefore  assume  as  established  facts  (and, 
looking  at  the  evidence  before  the  jury,  no  doubt  could  be  enter- 
tained on  the  subject),  that  the  custom  of  the  Bank  of  Columbia, 
and  all  the  other  banks  in  Washington  and  Georgetown,  from 
their  first  institution,  had  been,  to  demand  payment  of  notes  due 
them  on  the  fourth  day  after  the  time  limited  therein ;  and  that 
this  custom  was  known  and  well  understood  by  the  defendant, 
Renner,  when  he  endorsed  the  note  in  question  ;  and  it  may  be 
added,  with  full  knowledge  and  expectation  that  this  note  was  to 
be  dealt  with  in  the  same  way ;  for  it  was  a  renewal  of  discount 
continued  for  a  considerable  time  before,  on  other  notes  similarly 
drawn  and  endorsed,  some  of  which  had  been  demanded  in  like 
manner  and  protested,  and  afterwards  paid  and  taken  up  by 
himself.  Under  such  circumstances,  it  would  seem  that  nothing 
short  of  some  positive  and  unbending  principle  of  law  could 
shield  the  defendant  from  responsibility.  But,  so  far  from  trench- 
ing upon  any  such  principle,  we  think  his  liability  completely 
established  by  well  settled  rules  of  law. 

It  seems  to  be  assumed  as  the  settled  law  of  promissory  notes, 
that  in  order  to  charge  an  endorser,  demand  of  the  maker  must 
be  made  on  the  third  day  after  that  limited  in  the  note ;  and  that 
this  is  so  stubborn  a  rule,  that  parties  are  not  permitted  to  vio- 
late it,  even  by  their  mutual  agreement. 

We  admit,  in  the  most  unqualified  manner,  that  the  usage  of 
making  the  demand  on  the  third  day  of  grace  has  become  so 
general,  that  courts  of  justice  will  notice  it  ex  officio^  and,  in  the 
absence  of  any  proof  to  the  contrary,  will  presume  that  such 
was  the  understanding  of  all  parties  to  a  note,  when  they  put 
their  names  upon  it.  But  that  this  rule  has  any  attributes  so  in- 
violable, as  not  to  be  touched  by  the  parties  to  negotiable  paper, 
cannot  be  admitted.  It  has  its  origin  in  custom,  and  that  custom, 
too,  comparatively  of  recent  date ;  and  is  not  one  of  those  to  the 
contrary  of  which  the  memory  of  man  runneth  not,  and  which 
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contributed  to  make  up  the  common  law  code,  which  is  so  justly 
venerated.     So  far  from  this,  that  the  allowance  of  any  days  of 
grace  is  in  derogation  of  the  common  law  rule,  applicable  to 
other  contracts.     They  are,  emphatically,  the  mere  creatures 
of  usage,  varying  in  different  countries,  to  suit  the  views  and 
convenience  of  men    in   business,  originally   gratuitous,    and 
not  binding  on  the  holder.     The  common  law  would  require 
payment  on  the  last  day  limited  by  the  contract,  and  would  also 
give  to  the  maker  the  whole  of  that  day.     It  is  a  settled  prin- 
ciple of  the  common  law,  applicable  to  all  contracts,  that  a  party 
has  until  the  last  day  limited  by  his  agreement,  to  perform  his 
engagement,  and  even  until  the  last   hour  of  the   day.     The 
common  law  knows  of  no  fractions  of  a  day ;  custom,  however, 
and  that  introduced,  too,  principally  by  banks,  has  Umited  the  day 
to  a  few  hours  of  business.     But  this,  and  whatever  other  rules 
have  been  adopted  by  consent,  and  merely  for  the  convenience 
of  commercial  men,  are  departures  from  the  common  law  doc- 
trine.    When,  therefore,  the  allowance  of  only  three  days  of 
grace  is  said  to  be  the  law  of  the  contract,  by  bills  of  exchange 
and  promissory  notes,  nothing  more  can  be  intended,  than  that 
custom  has  so  long  sanctioned  this  rule,  that  all  dealers  in  paper 
of  this  description  are  understood  to  govern  themselves  by  it 
The   law  of  the  contract,  properly  speaking,  is  to  pay  when 
due ;  and  that  time  is  to  be  ascertained,  either  from  the  con- 
tract per  se,  or  that  taken  in  connexion  with  some  known  cus- 
tom, which  the  parties  are  presumed  to  have  tacitly  consented, 
should  be  made  a  part  of  the  contract.     And  it  is  in  this  view 
only,  that  three  days  of  grace  are  allowed,  where  the  custom  is 
recognised  as  the  rule ;  for  a  note,  which  upon  its  face  has  sixty 
days  to  run,  is  in  truth  and  in  fact  a  contract  for  sixty-three  days, 
and  interest  is  taken  for  that  time.     And  how  is  it  ascertained 
that  it  is  a  note  for  sixty-three  days,  but  by  looking  out  of  the 
contract,  and  finding  what  was  the  understanding  of  the  parties! 
Where  the  custom  has  existed  for  a  long  time,  and  has  become 
general,  courts  of  justice,  as  before  observed,  will  notice  it  ex 
officio^  and  where  it  has  not,  it  is  matter  of  proof.     If  this  is  not 
the  light  in  which  these  transactions  are  to  be  considered,  all 
banks  are  chargeable  with  usury ;  for  all  take  interest  beyond 
what  is  allowed  by  law,  if  time  is  to  be  determined  by  the  note 
itself.     The  general  rule  of  law  is,  that  demand  of  payment 
must  be  made  of  the  maker  when  the  note  falls  due  ;  and  that 
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time,  as  now  settled,  is  on  the  last  day  of  grace;  and  even  this 
rule  is  of  recent  date,  for  in  the  King's  Bench  of  England,  so  late 
as  the  year  1791,  about  coeval  with  the  institution  of  this  bank, 
and  the  custom  established  by  it,  we  find  Leftly  vs.  Mills,  3  T. 
R.,  Lord  Kenyon  and  Mr.  Justice  BuUer  differing  on  this  very 
point ;  the  former  holding  that,  by  analogy  to  other  contracts, 
the  acceptor  of  a  bill  of  exchange  had  the  whole  of  the  third  day 
of  grace  to  pay  the  bill,  and  that  a  demand  on  the  fourth  day  was 
not  too  late.  Mr.  Justice  Buller  thought  the  demand  ought  to 
be  made  on  the  third  day  of  grace ;  that  the  nature  of  the 
acceptor's  undeilaking  was  to  pay  the  bill  on  demand,  on  any 
part  of  the  third  day  of  grace ;  and  he  inferred  this,  from  its 
having  been,  as  he  said,  the  practice  to  make  the  demand  on 
that  day.  If  it  was  a  doubtful  question  in  England,  so  late  as 
the  year  1791,  whether  the  demand  ought  to  be  made  on  the 
third  day  of  grace,  or  the  day  after,  this  bank  is  not  chargeable 
with  any  culpable  innovation  upon  long  established  rules  of  law 
or  usage,  by  adopting  the  practice  of  making  the  demand  on 
the  fourth  day. 

It  is  said,  however,  that  the  effect  of  this  testimony  is,  to  alter 
and  vary  by  parol  evidence,  the  written  contract  of  the  parties. 
If  this  is  the  light  in  which  it  is  to  be  considered,  there  can  be 
no  doubt  that  it  ought  to  be  laid  entirely  out  of  view,  for  there 
is  no  rule  of  law  better  settled,  or  more  salutary  in  its  application 
to  contracts,  than  that  which  precludes  the  admission  of  parol 
evidence,  to  contradict  or  substantially  vary  the  legal  import  of  a 
written  agreement.  Evidence  of  usage  or  custom  is,  however, 
never  considered  of  this  character ;  but  is  received  for  the  pur- 
pose of  ascertaining  the  sense  and  understanding  of  parties  by 
their  contracts,  which  are  made  with  reference  to  such  usage  or 
custom  ;  for  the  custom,  then,  becomes  a  part  of  the  contract,  and 
may  not  improperly  be  considered  the  law  of  the  contract ;  and  it 
rests  upon  the  same  principle  as  the  doctrine  of  the  lex  loci.  All 
contracts  are  to  be  governed  by  the  law  of  the  place  where  they 
are  to  be  performed ;  and  this  law  may  be,  and  usually  is, 
proved  as  matter  of  fact.  The  rule  is  adopted  for  the  purpose 
of  carrying  into  effect  the  intention  and  understanding  of  the 
parties.  That  the  note  in  question  was  to  be  paid  at  the 
Bank  of  Columbia,  and  to  be  governed  by  the  regulations  and 
custom  of  the  institution,  and  so  understood  by  all  parties,  can- 
not admit  of  a  doubt. 
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It  would  be  a  waste  of  time  to  go  very  much  at  large  into 
an  examination  of  the  various  usages  and  customs,  that  are 
admitted  in  evidence  and  recognised  in  courts  of  justice,  both 
in  England  and  in  this  country,  in  almost  every  branch  of  busi- 
ness, and  especially  in  commercial  transactions,  for  the  purpose 
of  ascertaining  the  meaning  and  interpretation  of  contracts.  A 
few  only  will  be  noticed  that  are  somewhat  analogous  to  the 
present  case. 

In  the  case  of  Cutler  v$.  Powell,  6  T.  R.  320,  where  was 
brought  under  consideration  the  legal  effect  of  a  promissory 
note,  given  to  the  mate  of  a  ship  for  a  certain  sum  of  money, 
provided  he  proceeded  on  her  voyage,  and  continued  to  do  duty 
to  the  port  of  destination,  the  legal  construction  to  be  given 
to  this  note  was  clear,  and  so  considered  by  the  court,  that 
nothing  was  due,  unless  the  mate  continued  to  do  duty  to  the 
port  of  destination.  He  having  died,  however,  on  the  voyage, 
the  court  directed  an  inquiry  into  the  usage  of  merchants  in  such 
cases,  declaring  that  if  it  sanctioned  an  allowance  for  the  time 
the  service  was  performed,  the  plaintiff  should  recover  accord- 
ing to  such  usage. 

No  intimation  is  here  given  that  such  proof  would  be  re- 
pugnant to  the  contract,  although  it  was  against  the  legal 
import  of  the  note,  if  construed  without  reference  to  the  usage ; 
and  although  the  usage  related  to  trade,  it  was  very  limited  ia 
its  application. 

So  in  Noble  vs.  Kenneway,  Doug.  511,  usage  of  trade  was 
admitted  in  evidence,  to  explain  the  understanding  of  parties,  in 
a  policy  of  insurance,  although  the  usage  had  not  existed  three 
years.  Lord  Mansfield  said,  the  usage  could  only  be  known 
by  proo^  and  must  be  tried  by  a  jury :  that  underwriters  must 
be  presumed  to  be  acquainted  with  the  practice  of  the  trade  they 
insure,  whether  recently  established  or  not  If  it  were  neces- 
sary, cases  might  be  multiplied  almost  without  end,  showing 
the  same  principle  and  same  recognition  of  local  and  particular 
usages,  in  almost  every  branch  of  business. 

We  have,  also,  in  the  State  Courts  in  our  own  country,  the 
decisions  of  very  enlightened  judges,  adopting  the  same  princi- 
ples, and  governing  themselves  by  the  same  rules ;  and  in  many 
cases,  not  unlike  the  one  before  us. 

In  Jones  vs,  Fales,  4  Mass.  Rep.  252,  the  same  doctrine  as  to 
usages  of  banks  was  fully  sanctioned ;  and  although  that  particu- 
lar usage  might  have  been  found  in  practice  inconvenient,  and 
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not  to  meet  public  approbation,  yet  the  principle  which  governed 
the  decision  of  the  court  is  not  thereby  weakened,  viz.  that  the 
usage  with  which  the  defendant  was  conversant,  was  proper 
evidence  to  be  submitted  to  a  jury,  to  infer  from  it  the  agree- 
ment of  the  party.  And  although,  as  suggested  at  the  bar,  this 
custom  was  altered  by  the  banks,  we  do  not  find  the  courts  of 
justice  in  that  State  attempting  to  control  it,  in  its  application  to 
notes  made  in  reference  to  the  usage. 

The  doctrine  of  this  case  was  again  fully  recognised  in  the 
Lincoln  and  Kennebeck  Bank  vs.  Page,  9  Mass.  Rep.  155,  where 
it  was  held  that  bank  usages,  established  respecting  demands  on 
makers  of  promissory  notes  and  notices  to  endorsers,  being 
known  to  dealers  in  the  banks,  they  were  bound  by  them,  and 
that  the  usage  was  proper  evidence  to  be  submitted  to  a  jury. 
These  cases  are  not  referred  to  for  the  purpose  of  approving  the 
particular  usages,  but  to  show  that  evidence  of  such  usage  was 
never  considered  as  contradicting  the  written  contract. 

Halsey  vs.  Brown  and  others,  3  Day,  346,  is  a  very  strong 
case  on  this  subject.  The  question  was  as  to  the  liability  of 
ship  owners  for  the  loss  of  money  taken  on  freight  by  the  cap- 
tain. The  defence  set  up  was,  that  the  master,  according  to 
established  custom,  was  permitted  to  take  money  on  freight,  as  a 
perquisite  to  himself,  and  the  owners  discharged  from  responsi- 
bility ;  and  the  question  directly  presented  to  the  Court  was, 
whether  a  particular  custom  or  usage  could  be  given  in  evidence, 
to  control  the  general  law.  And  the  Court  says,  it  is  a  princi- 
ple, that  the  general  common  law  may  be,  and  in  many  instances 
is,  controlled  by  special  custom.  So  the  general  commercial 
law  may,  by  the  same  reason,  be  controlled  by  a  special  local 
usage,  so  far  as  that  usage  extends,  which  will  operate  upon  all 
contracts  of  this  nature,  made  in  view  of,  or  with  reference  to, 
such  usage. 

In  Smith  vs.  Wright,  1  Caines,  43,  this  general  principle  is 
laid  down :  the  true  test  of  a  commercial  usage  is,  its  having 
existed  long  enough  to  have  become  generally  known,  and  to 
warrant  a  presumption  that  contracts  are  made  in  reference  to  it. 

In  the  case  of  the  Bank  of  Utica  vs.  Smith,  18  Johns.  Rep. 
230,  a  note  payable  at  the  Mechanics  Bank  in  New  York,  was 
presented  and  payment  demanded  fifteen  minutes  after  bank 
hours,  and  this  was  held  sufficient ;  it  appearing  that,  although 
it  was  a  quarter  of  an  hour  after  the  usual  time  of  closing  the 
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bank  as  to  other  business,  it  was  within  bank  hours ;  it  appearing 
that,  according  to  the  general  course  of  doing  business  at  this 
bank,  these  fifteen  minutes  were  the  usual  and  accustomed  time 
for  these  presentments,  and  of  this  course  of  business  the 
defendant  ought  to  have  informed  himself. 

It  is  unnecessary  to  pursue  this  subject  further  by  particular 
reference  to  decisions  in  the  State  Courts.  The  same  doctrine, 
as  to  the  effect  of  particular  usages  in  controlling  the  general 
law,  will  be  found  to  accompany  the  administration  of  justice, 
wherever  the  subject  is  brought  under  consideration.  Whether 
these  usages  are,  in  all  instances,  wise  and  beneficial,  may  per- 
haps be  questionable,  but  where  they  do  exist,  they  are  consi- 
dered as  regulating  and  controlling  contracts,  made  under  and 
in  reference  thereto. 

The  same  principle  is  recognised  by  this  Court  in  the  case  of 
Yeaton  vs.  The  Bank  of  Alexandria,  5  Cranch,  49,  8  Cond.  Rep. 
186.  The  Chief  Justice,  in  speaking  of  the  effect  of  usage  upon 
the  legal  obligation  of  parties,  observes,  if  the  case  showed  that 
such  was  the  usage  of  the  bank,  and  such  the  undertaking  under 
which  notes  were  discounted,  this  Court  is  not  prepaned  to  say 
that  the  undertaking  created  by  the  endorsement  would  not  be 
so  fashioned  as  to  give  effect  to  the  real  intentions  of  the  parties. 

These  cases  are  sufficient  to  show,  in  the  most  satisfactory 
manner,  the  light  in  which  courts  of  justice  consider  contracts 
made  in  reference  to  any  particular  usage,  and  the  effect  that 
such  usage  is  to  have  upon  them.  And  no  good  reason  is  per- 
ceived why  these  principles  should  not  be  applied  to  the  case 
before  us.  The  custom,  under  which  this  bank  has  transacted 
business  for  five-and-twenty  years,  of  demanding  payment  of 
the  drawers  of  notes  on  the  fourth  instead  of  the  third  day  after 
the  time  limited  for  payment,  is  not  unreasonable  or  repugnant 
to  any  principles  of  general  policy.  It  does  not  stand  alone,  but 
is  in  accordance  with  the  usage  of  every  other  bank  in  Washing- 
ton and  Georgetown.  .  The  defendant  endorsed  the  note  in  ques- 
tion, with  full  knowledge  of  the  custom.  A  demand  on  the 
fourth  day  is  in  perfect  harmony  with  the  principles  of  the  com- 
mon law,  if  applied  to  the  contract,  the  maker  having  the  whole 
of  the  third  day  to  pay  his  note,  and  not  being  in  default  until 
the  fourth.  The  inconveniences  suggested  on  the  argument 
growing  out  of  a  usage  here,  differing  from  that  which  is  in 
practice  in  other  places  on  this  subject,  are  not  of  great  public 
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concern.  If  they  exist,  they  affect  the  banks  and  their  custom- 
ers only.  And  if  felt  to  the  prejudice  of  either  the  one  or  the 
other,  we  may  rest  assured  it  would  be  altered.  Their  private 
interest  is  a  sure  guarantee  for  this. 

But  admitting  the  practice  to  be  inconvenient,  and  that  a  uni- 
formity, in  this  respect,  with  other  parts  of  the  country  would  be 
desirable,  the  remedy  is  not  in  the  hands  of  courts  of  justice, 
whose  business  it  is  to  judg«  of  contracts  as  made  by  parties 
themselves,  and  not  to  prescribe  the  manner  in  which  they  shall 
be  made.  We  are,  accordingly,  of  opinion  that  the  court 
below  did  not  err  in  refusing  to  instruct  the  jury  that  the 
demand  upon  the  maker  of  the  note,  on  the  fourth  day  after  the 
time  limited  for  payment  thereof,  discharged  the  defendant  from 
liability  on  his  endorsement. 

One  of  the  minor  points, — ^which  has  been  alleged  as  an 
error,  appearing  on  the  face  of  the  record, — is,  that  the  demand 
on  the  maker  of  the  note  should,  at  all  events,  have  been  laid  on 
the  third  day  after  the  time  limited  by  the  note  for  payment,  and 
not  on  the  fourth.  This  objection  cannot  be  sustained  at  this 
time.  Whether  the  declaration  would  not  have  been  bad  on  de- 
murrer,^ — ^not,  however,  because  the  demand  is  laid  on  a  wrong 
day,  but  because  it  does  not  aver  the  usage, — is  a  question  not 
necessary  now  to  decide.  But  if,  as  we  have  determined,  the 
demand  was  properly -made  on  the  fourth  day,  it  would  have 
been  bad  if  laid  at  an  earlier  day :  because  the  maker  would 
have  been  under  no  obligation  to  pay,  and,  of  course,  not  in  de- 
fault. If,  therefore,  the  cause  should  be  sent  back  to  the  court 
below,  no  amendment  in  this  respect  ought  to  be  made.  The 
want  of  an  averment,  so  as  to  let  in  the  proof  of  usage,  cannot 
now  be  objected  to  the  record.  The  evidence  was  admitted 
without  objection,  and  now  forms  a  part  of  the  record,  as  con- 
tained in  the  bill  of  exceptions.  Had  an  objection  been  made 
to  the  admission  of  the  evidence  of  usage,  for  the  want  of  a  pro- 
per averment  in  the  declaration,  and  the  evidence  had,  notwith- 
standing, been  received,  it  would  have  presented  a  very  different 
question. 

The  time  of  the  demand,  as  laid  in  the  declaration,  is  accord- 
ing to  the  legal  effect  of  the  note.  If  made  at  an  earlier  day,  it 
would  have  given  no  cause  of  action  against  the  endorser,  for 
he  was  not  bound  to  pay  until  the  default  of  the  maker,  and  he 
was  not  in  default  until  the  fourth  day.     It  is  a  general  rule,  in 
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declaring  as  to  time,  that  it  must  be  laid  after  the  cause  of  action 
accrues. 

The  case  of  Rushton  v.  Aspinwall,  Doug.  679,  does  not  ap- 
ply. The  bill  of  exchange,  upon  which  that  suit  was  founded, 
was  dated  on  the  27th  of  November,  in  the  year  1778,  payable 
three  months  after  date.  The  declaration  stated  that  the  bill 
was  presented  for  acceptance  on  the  day  of  the  date  thereof 
and  duly  accepted  ;  and,  afterw^ds,  on  the  same  day,  the  ac- 
ceptor was  requested  to  pay,  &c.,  but  neglected  and  refused,  <fcc., 
and  then  goes  on  to  state  the  liability  of  the  defendant,  as  en- 
dorser, and  that  he,  on  the  same  day,  assumed  and  promised  to 
pay,  &c.  It  appears,  therefore,  that  the  refusal  of  the  acceptor, 
and  the  assumption  of  the  endorser,  are  laid  on  the  day  of  the 
date  of  the  note,  which  was  three  months  before  it  fell  due. 
The  plaintiff,  therefore,  by  his  own  showing,  had  no  cause  of 
action  when  he  commenced  his  suit.  This  was  a  defect  which 
no  verdict  could  cure.  He  had  not  set  forth  his  cause  of  action 
defectively,  but  shown  that  he  had  no  cause  of  action ;  and  this 
was  the  ground  on  which  it  was  placed  by  the  Court  A  cause 
of  action,  defectively  or  inaccurately  set  forth,  is  cured  by  the 
verdict :  because,  to  entitle  the  plaintiff  to  recover,  all  circum- 
stances necessary  in  form  or  in  substance,  to  make  out  his  cause 
of  action,  so  imperfectly  stated,  must  be  proved  at  the  trial ;  but 
when  no  cause  of  action  is  stated,  none  can  be  presumed  to  have 
been  proved. 

This  case  is  not  to  be  considered  as  if  before  us  on  demurrer 
to  the  declaration.  There  being  no  averment  of  the  special  cus- 
tom as  to  the  demand  on  the  fourth  day,  and  the  general  rule 
being,  that  the  demand  must  be  made  on  the  third,  if  the  decla- 
ration alleges  it  to  have  been  made  on  the  fourth,  the  joinder  in 
demurrer  admits  the  fact,  and,  of  course,  that  the  demand  was 
too  late.  3ut  had  the  declaration  contained  an  averment  of  the 
special  custom,  it  must  allege  a  demand  on  the  fourth  day.  That 
is  according  to  the  legal  effect  of  the  note ;  and  a  demand  laid 
on  any  other  day  would  have  been  bad.  We  must  now  consi- 
der the  case  as  if  the  declaration  had  contained  a  special  aver- 
ment of  the  custom,  the  proof  having  been  before  the  Court  and 
jury  without  objection,  and  now  making  a  part  of  this  record. 

The  only  remaining  question  arises  out  of  a  bill  of  exceptions, 
taken  upon  the  trial,  to  the  decision  of  the  court  below,  admit- 
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ting  secondary  evidence  of  the  contents  of  the  note.   And  it  has 
been  contended, 

1.  That  no  such  evidence  was  admissible,  unless  it  appeared 
that  the  note  was  destroyed. 

The  rule  with  respect  to  the  admission  of  secondary  evidence, 
we  think,  is  not  so  restricted.  If  the  original  is  lost  by  acci- 
dent, and  jio  fault  is  imputable  to  the  party,  it  is  sufficient.  In 
the  present  case,  it  appeared  that  the  note  was  in  court  a  few 
days  before,  and  introduced  in  evidence  on  the  trial  against 
Foyles,  the  maker,  but  had  been  mislaid,  and  upon  thorough 
search  could  not  be  found.  Every  case  of  this  kind  must  de- 
pend, in  a  great  measure,  upon  its  own  circumstances.  This 
rule  of  evidence  must  be  so  applied  as  to  promote  the  ends  of 
justice,  and  guard  against  fraud  or  imposition.  If  the  circum- 
stances will  justify  a  well  grounded  belief,  that  the  original 
paper  is  kept  back  by  design,  no  secondary  evidence  ought  to 
»e  admiiied ;  but  w|ien  no  such  suspicion  attaches,'  and  the 
paper  is  of  that  description,  that  no  doubt  can  arise  as  to  the 
proof  of  its  contents,  there  can  be  no  danger  in  admitting  the 
secondary  evidence.  In  this  case,  the  note  having  been  in 
court  a  few  days  before,  and  proved,  upon  a  trial  against  the 
maker,  there  can  be  no  possible  inducement  to  withhold  it,  and 
it  was,  no  doubt,  mislaidjiirelx  by  accident. 

It  is  SbjecteHTTimie  Second  place,  that  if  secondary  evidence 
is  admissible,  the  contents  of  the  note  were  not  proved  by  that 
which  was  competent ;  that  it  should  have  been  by  a  notarial 
copy.  Proof  of  the  contents  of  a  lost  paper  ought  to  be  the 
best  the  party  has  in  his  power  to  produce,  and,  at  all  events, 
such  as  to  leave  no  reasonable  doubt  as  to  the  substantial  parts 
of  the  paper.  But,  to  have  required  a  notarial  copy,  would 
have  been  demanding  that  of  the  existence  of  which  there  was 
no  evidence,  and  which  the  law  will  not  presume  was  in  the 
power  of  the  party ;  it  not  being  necessary  that  a  promissory 
note  should  be  protested. 

It  is  objecfed,  lastly,  that  secondary  evidence  was  not  admis- 
sible, without  a  special  count  in  the  declaration  upon  sTTosl  note. 
The  English  practice  on  this  subject  has  not  been  adopted  in 
this  country,  as  far  as  our  knowledge  of  it  extends,  and  to 
require  a  special  count  upon  a  lost  note,  would  be  shutting  the 
door  against  secondary  evidence,  in  all  cases  where  the  note 
was  lost  after  declaration  filed.    We  do  not  think  any  danger 
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of  fraud  is  to  be  apprehended  from  the  admission  of  such  evi- 
dence, under  the  usual  count  upon  the  note ;  and  the  practice 
in  the  court  below  not  requiring  a  special  count  in  such  cases, 
no  error  was  committed  in  the  admission  of  the  evidence. 
Judgment  affirmed. 

In  Mills  V8,  The  Bank  of  the  United  States,  1 1  Wheat.  431,  the  doctrine  of  this 
case  was  carried  a  step  farther,  and  upon  its  principles  and  reasoning,  the  rule 
established  that  when  a  note  is  made  payable  or  negotiable  at  a  bank,  whose  inva- 
riable usage  it  is  to  demand  payment  and  give  notice  on  the  fourth  day  of  grace, 
the  parties  are  bound  by  that  usage,  whether  tliey  have  personal  knowledge  of  it 
or  not.  "  They  are  presumed  by  implication  to  agree  to  be  governed  by  the 
usage  of  the  bank  at  which  they  have  chosen  to  make  the  security  itself  nego- 
tiable." And  in  the  case  of  the  Bank  of  Washington  vs.  Triplett  &.  Neale 
(see  ante  page  18),  the  authority  of  both  decisions  was  acknowledged,  and  the 
same  principles  declared  to  bo  applicable  to  bills  drawn  in  one  place,  upon  a 
person  residing  in  another  where  such  usage  exists.  The  particular  usage  of 
these  banks  came  under  review  in  Cookendorfer  vs.  Preston,  4  Howard,  317. 
It  appeared  in  evidence,  that  since  the  decision  of  the  cases  which  have  been  cited, 
the  custom  of  the  banks  had  been  changed  as  to  notes  deposited  for  collection, 
and  made  conformable  to  the  general  law  merchant,  which  allows  only  three 
days  of  grace.  And  the  Court  held,  that  although  no  evidence  was  admissible 
to  show  a  usage  different,  in  fact,  from  that  which  it  was  established  to  be  by 
judicial  decisions,  yet  it  might  be  shown  to  have  been  subsequently  changed. 

The  following  American  cases  have  established  the  general  principles  of 
Renner  vs.  Bank  of  Columbia. 

Bank  of  Columbia  vs.  Magruder,  6  Harr.  &  I.  180;  Pierce  vs.  Butler,  14 
Mass.  303 ;  Whitwell  vs.  Johnson,  17  Mass.  462 ;  Hartford  Bank  vs.  Stedman, 
3  Conn.  489. 


The  Union  Bank  vs,  Hyde.* 

A  Protest  of  an  inland  bill  or  promissory  note  is  not  necessary,  nor  is  it  evidence 
of  the  facts  stated  in  it. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  Court. 

This  cause  turns  upon  the  construction  of  a  written  instrument, 
in  these  words  :  **  I  do  request  that  hereafter  any  notes  that  may 
fall  due  in  the  Union  Bank,  on  which  I  am,  or  may  be  endorser, 

*  6  Wheaton's  Rep.  578.    5  Cond.  Rep  1S8. 
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shall  not  be  protested,  as  I  will  consider  myself  bound,  in  the 
same  manner,  as  if  the  said  notes  had  been  or  should  be  legally 
protested.  Thomas  Hyde." 

Two  constructions  have  been  contended  for ;  the  one,  literal, 
formal,  vernacular ;  the  other  resting  on  the  spirit  and  meaning, 
as  a  mercantile  and  bank  transaction. 

The  former  has  been  sustained  in  the  court  below,  and  the 
•  correctness  of  that  opinion  is  now  to  be  examined. 

The  defendant,  it  appears,  became  endorser  to  one  Foyles,  and 
the  note  was  discounted  in  the  Union  Bank ;  on  its  falling  due,  it 
is  admitted  that  no  demand  was  made  on  the  drawer,  or  notice 
given  to  the  endorser. 

The  case  presents  the  right  of  the  plaintiffs  under  two  aspects  : 
1st.  Upon  the  just  construction  of  the  written  instrument.  2d. 
The  practical  exposition  of  it  by  the  defendant  himself.  And  it 
might  also  have  presented  a  third ;  the  specific  waiver  of  demand 
and  notice  on  the  note  in  suit.  By  some  assumed  analogy,  or 
mistaken  notions  of  law,  this  practice  of  protesting  inland  bills 
has  now  become  very  generally  prevalent ;  and  sinoe  the  inun- 
dation of  the  country  with  bank  transactions,  and  the  general 
resort  to  this  mode  of  exposing  the  breaches  of  punctuality  which 
occur  upon  notes,  a  solemnity,  cogency  and  legal  effect  have 
been  given  to  such  protests  in  public  opinion,  which  certainly 
has  no  foundation  in  the  law  merchant.  The  nullity  of  a  protest 
on  the  legal  obligations  of  the  parties  to  an  inland  bill,  is  tested 
by  the  consideration,  that  independently  of  statutory  provision 
(if  any  exists  anywhere),  or  conventional  understanding,  the 
protest  on  an  inland  bill  is  no  evidence  in  a  court  of  justice  of 
either  of  the  incidents  which  convert  the  conditional  undertaking 
of  an  endorser  into  an  absolute  assumption. 

The  protest  belongs  altogether  to  foreign  mercantile  transac- 
tions, upon  which,  on  the  contrary,  it  is  an  indispensable  inci- 
dent to  making  a  drawer  of  a  bill,  or  endorser  of  a  note,  liable. 
On  foreign  bills,  it  is  the  evidence  of  demand,  and  an  indis- 
pensable step  towards  the  legal  notice  of  non-payment,  in  con- 
sequence of  which  the  undertaking  of  the  drawer  or  endorser 
becomes  absolute.  Hence,  as  to  foreign  transactions,  it  is  justly 
predicated  of  a  protest,  that  it  has  a  legal  or  binding  effect. 

But  the  writing  under  consideration  has  reference  exclusively 
to  inland  bills,  and  as  to  them  the  protest  has  no  legal  or  binding 
effect.     The  endorser  became  liable,  only  on  demand  and  notice, 
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and  of  these  facts  the  protest  is  no  evidence.  How  then  shall 
the  waiver  of  the  protest  be  adjudged  a  waiver  of  demand  and 
notice,  or  in  effect  convert  his  conditional  into  an  absolute  under- 
taking? 

Had  the  defendant  omitted  one  word  from  his  undertaking,  it 
would  have  been  difficult  to  maintain  an  affirmative  answer  to 
this  proposition.  But  what  are  we  to  understand  him  to  intend, 
when  he  says,  '*  I  will  consider  myself  bound  in  the  same  man-  • 
ner  as  if  said  notes  had  been  or  should  be  legally  protested  ? " 
Except  as  to  foreign  bills,  a  protest  has  no  legal  binding  effect, 
and  as  to  them,  it  is  evidence  of  demand,  and  incident  to  legal 
notice.     It  either  then  had  this  meaning,  or  it  had  none. 

This  reasoning,  it  may  be  said,  goes  no  further  than  to  a 
waiver  of  the  demand  ;  but  what  effect  is  to  be  given  to  the 
word  bound  T  It  must  be  to  pay  the  debt,  or  it  means  nothing. 
But  to  cast  on  the  endorser  of  a  foreign  bill  an  obligation  to  take 
it  up,  protest  alone  is  not  sufficient ;  he  is  still  entitled  to  a  rea- 
sonable notice  in  addition  to  the  technical  notice  communicated 
by  the  protest.  To  bind  him  to  pay  the  debt,  all  these  incidents 
were  indispensable,  and  may  therefore  be  well  supposed  to  have 
been  in  contemplation  of  the  parties,  when  entering  into  this 
contract. 

It  is  not  unworthy  of  remark,  that  the  writing  under  conside- 
ration asks  a  boon  of  the  plaintiff  for  which  it  tenders  a  conside- 
ration. It  requests  to  be  exempted  from  an  expense,  exposure, 
or  mortification,  on  the  one  hand ;  and  on  the  other,  what  is  ten- 
dered in  return  T  The  intended  object  and  conceived  effect  of 
the  protest  on  the  one  hand,  is  to  convert  his  undertaking  into  an 
unconditional  assumption,  and  the  natural  return  is  to  make  his 
undertaking  at  once  absolute,  as  the  effectual  means  of  obtaining 
the  benefit  solicited. 

If  this  course  of  reasoning  should  not  be  held  conclusive,  it 
would  at  least  be  sufficient  to  prove  the  language  of  the  under- 
taking equivocal ;  and  that  the  sense  in  which  the  parties  used 
the  words  in  which  they  express  themselves,  may  fitirly  be 
sought  in  the  practical  exposition  furnished  by  their  own  con- 
duct, or  the  conventional  use  of  language  established  by  their 
own  customs  or  received  opinions. 

On  this  point  the  evidence  proves,  that,  by  the  understanding 
of  both  {Parties,  this  writing  did  dispense  with  demand  and  re- 
fusal ;  that  the  company,  on  the  one  hand,  discontinued  their  [»uc- 
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tice  of  putting  the  notes  endorsed  by  defendant  in  the  usual 
course  for  rendering  his  assumption  absolute,  and  the  defendant, 
on  the  other,  continued  up  to  the  last  moment  to  acquiesce  in  this 
practice,  by  renewing  his  endorsements  without  ever  requiring 
demand  or  notice.  This  was  an  unequivocal  acquiescence  in 
the  sense  given  by  the  company  to  his  undertaking,  and  he  can- 
not be  permitted  to  lie  by,  and  lull  the  company  into  a  state  of 
security,  of  which  he  might,  at  any  moment,  avail  himself,  after 
making  the  most  of  the  credit  thus  acquired. 
Judgment  reversed,  and  venire  facias  de  novo  awarded. 

In  many  of  the  States,  the  notarial  proteet  of  a  promiBsoiy  note  or  inland  bill 
is  required  by  express  statute  (as  under  the  law  of  France),  and  in  such  States 
furnishes  evidence  of  the  facts  stated  iu  it.  It  has  been  repeatedly  decided  in 
the  Supreme  Court  of  the  United  States,  that  independent  of  such  a  provision 
a  protest  of  those  instruments  is  unnecessary  and  useless.  This  point  was 
settled  as  early  as  the  case  of  Young  vs.  Bryan,  6  Wheat.  Rep.  146,  and  was 
affirmed  as  late  as  Burke  vs.  McKay,  2  How.  Rep.  66.  In  this  latter  case  it 
was  also  held  to  be  no  part  of  the  official  duty  of  a  notary,  to  give  notice  to  the 
endorsers  of  a  promissory  note  which  has  been  dishonored,  although  it  is  a  very 
convenient  and  useful  practice  in  commercial  cities. 

S.  P.  City  Bank  vs.  Cutter,  3  Pick.  414 ;  Miller  vs,  Hackley,  5  Johns.  376 ; 
Payne  vs.  Wynn,  2  Bay,  374 ;  Taylor  ts.  Bank  of  Illinois,  7  Monr.  679 ;  Mer- 
rit  vs.  Benton,  10  Wend.  Rep.  116;  Dunn  vs.  Adams,  Parmeter  &  Co., 
1  Alab.  627. 

The  propriety  of  this  practice  is  more  apparent,  when  considered  in  connex- 
ion with  the  decision  in  Nichols  vs.  Webb,  8  Wheat.  326,  6  Cond.  Rep.  460. 
The  question  in  that  case  was,  whether  the  books  of  a  notary  public,  proved  to 
have  been  regularly  kept,  were  admissible  in  evidence  after  his  decease  to  prove 
a  demand  of  payment  and  notice  of  non-payment  of  a  promissory  note.  The 
note  was  payable  at  the  Bank  of  Nashville,  and  the  following  are  the  grounds 
upon  which  the  Court  held  that  this  evidence  was  proper : 

''  It  does  not  appear  that,  by  the  laws  of  Tennessee,  a  demand  of  the  pay- 
ment of  promissory  notes  is  required  to  be  made  by  a  notary  public,  or  a  pro- 
test made  for  non-payment,  or  notice  given  by  a  notary  to  the  endorsers.  And 
by  the  general  commercial  law,  it  is  perfectly  clear  that  the  intervention  of  a 
notary  is  unnecessary  in  these  cases.  The  notarial  protest  is  not,  therefore, 
evidence  of  itself,  in  chief,  of  the  fact  of  demand,  as  it  would  be  in  cases  of 
foreign  bills  of  exchange ;  and,  in  strictness  of  law,  it  is  not  an  official  act 
But,  we  all  know  that,  in  point  of  fact,  notaries  are  very  commonly  employed 
in  this  business ;  and,  in  some  of  the  States,  it  is  a  general  usage  so  to  protest 
all  dishonored  notes,  which  are  lodged  in,  or  have  been  discounted  by  the  bank. 
The  practice  has,  doubtless,  grown  up  from  a  sense  of  its  convenience,  and  the 
just  confidence  placed  in  men  who,  from  their  habits  and  character,  are  likely 
to  perform  these  important  duties  with  punctuality  and  accuracy.  We  may, 
therefore,  safely  take  it  to  be  true  in  this  case,  that  the  protesting  of  notes,  if 
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not  strictly  the  duty  of  the  notary,  was  in  conformity  to  general  practice,  and 
was  an  employment  in  which  he  was  usually  engaged.  If  he  had  been  alive 
at  the  trial,  there  is  no  question  that  the  protest  could  not  have  been  given  in 
evidence,  except  with  his  deposition,  or  personal  examination,  to  support  it 
His  death  gives  rise  to  the  question,  whether  it  is  not— connected  with  other 
evidence,  and  particularly  with  that  of  his  daughter — admissible  secondary 
evidence,  for  the  purpose  of  cJonducing  to  prove  due  demand  and  notice. 

^  The  rules  of  evidence  are  of  great  importance,  and  cannot  be  departed 
from  without  endangering  private  as  well  as  public  rights.  Courts  of  law  are, 
therefore,  extremely  cautious  in  the  introduction  of  any  new  doctrines  of  evi- 
dence which  trench  upon  old  and  established  principles.  Still,  however,  it  is 
obvious  that,  as  the  rules  of  evidence  are  founded  upon  general  interest  and 
convenience,  they  must,  from  time  to  time,  admit  of  modifications,  to  adapt 
them  to  the  actual  condition  and  business  of  men,  or  they  would  work  mani- 
fest injustice ;  and  Lord  EUenborough  has  very  justly  observed,  that  they  must 
expand  according  to  the  exigencies  of  society.  Pritt  v.  Fairclongh,  3  Camp. 
Rep.  305.  The  present  case  affords  a  striking  proof  of  the  correctness  of  this 
remark.  Much  of  the  business  of  the  commercial  world  is  done  through  the 
medium  of  bills  of  exchange  and  promissory  notes.  The  rules  of  law  require 
that  due  notice  and  demand  should  be  proved,  to  charge  the  endorser.  What 
would  be  the  consequence,  if,  in  no  instance,  secondary  evidence  could  be  ad- 
mitted, of  a  nature  like  the  present  ?  It  would  materially  impair  the  negotia- 
bility and  circulation  of  tliese  important  facilities  to  commerce,  since  few  per- 
sons would  be  disposed  to  risk  so  much  property  upon  the  chance  of  a  single 
life ;  and  the  attempt  to  multiply  witnesses  would  be  attended  with  serious  in- 
convenience and  expense.  There  is  no  doubt  that,  upon  the  principles  of  law, 
protests  of  foreign  bills  of  exchange  are  admissible  evidence  of  a  demand  upon 
the  drawee  ;  and  upon  what  foundation  does  this  doctrine  rest,  but  upon  the 
usage  of  merchants,  and  the  universal  convenience  of  mankind  7  There  is 
not  even  the  plea  of  absolute  necessity  to  justify  its  introduction,  since  it  is 
equally  evidence,  whether  the  notary  be  living  or  dead.  The  law,  indeed, 
pkces  a  confidence  in  public  officers ;  but  it  is  here  extended  to  foreign  officers 
acting  as  the  agents  and  instruments  of  private  parties. 

"  The  general  objection  to  evidence,  of  the  character  of  that  now  before  the 
Court,  is,  that  it  is  in  the  nature  of  hearsay,  and  that  the  party  is  deprived  of 
the  benefit  of  cross-examination.  That  principle  also  applies  to  the  case  of 
foreign  protests.  But  the  answer  is,  that  it  is  the  best  evidence  the  nature  of 
the  case  admits  of.  If  the  party  is  dead,  we  cannot  have  his  personal  exami- 
nation on  oath ;  and  the  question  then  arises,  whether  there  shall  be  a  total 
fiiilure  of  justice,  or  secondary  evidence  shall  be  admitted  to  prove  facts,  where 
ordinary  prudence  cannot  guard  us  against  the  efiects  of  human  mortality  ? 
Vast  sums  of  money  depend  upon  the  evidence  of  notaries  and  messengers  of 
banks ;  and  if  their  memorandums,  in  the  ordinary  discbarge  of  their  duty  and 
employment,  are  not  admissible  in  evidence  after  their  death,  the  mischiefis  must 
be  very  extensive. 

"  But  how  stand  the  authorities  upon  this  subject  7  Do  they  as  inflexibly  lay 
down  the  general  rule  as  the  objection  seems  to  imply  7  The  written  declara- 
tions of  deceased  persons,  and  entries  in  their  books,  have  been  for  a  long  time 
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admitted  aa  eyidence,  upon  the  general  ground  that  they  were  made  against  the 
interest  of  the  parties.  Of  this  nature  are  the  entries  made  by  receivers  of 
money  charging  themselves,  rentals  of  parties,  and  bills  of  lading  signed  by 
masters  of  vessels.  More  than  a  century  ago  it  was  decided,  that  the  entries 
in  the  books  of  a  tradesman,  made  by  a  deceased  shopman,  were  admissible  as 
evidence  of  the  delivery  of  the  goods,  and  of  other  matters  there  stated  within 
his  own  knowledge.  Price  vs.  Lord  Torringtoi^  1  Salk.  285 ;  S.  C.  2  Lord 
Raym.  373.  So,  in  an  action  on  a  tailor's  bill,  a  shop  book  was  allowed  as 
evidence,  it  being  proved  that  the  servant  who  wrote  the  book  was  dead,  and 
that  this  was  his  hand,  and  he  was  accustomed  to  make  the  entries.  Pittman 
vs.  Maddox,  Salk.  690.  In  the  case  of  Higham  vs.  Ridge  way,  10  East's  Rep. 
109,  it  was  held,  that  the  entry  of  a  midwife  in  his  books,  in  the  ordinary  course 
of  his  busmess,  of  the  birth  of  a  child,  accompanied  by  another  entry  in  his 
ledger  of  the  charge  for  the  service,  and  a  memorandum  of  payment  at  a  sul>> 
sequent  date,  was  admissible  evidence  of  the  time  of  the  birth.  It  is  true,  that 
Lord  Ellenborough,  in  giving  his  own  opinion,  laid  stress  upon  the  circum- 
stance, that  the  entry  admitting  payment  was  to  the  prejudice  of  the  party, 
and  therefore  like  the  case  of  a  receiver.  But  this  seems  very  artificid  rea- 
soning, and  could  not  apply  to  the  original  entry  in  the  day-book,  which  was 
made  before  payment ;  and  even  in  the  ledger  the  payment  was  alleged  to  have 
been  made  six  months  after  the  service.  So  that,  in  truth,  at  the  time  of  the 
entry,  it  was  not  against  the  party's  interest.  And  Mr.  Justice  Le  Blanc,  in 
the  same  case,  after  observing  that  he  did  not  mean  to  give  any  opinion  as  to 
the  mere  declarations  or  entries  of  a  midwife  who  is  dead,  respecting  the  time 
of  a  person's  birth,  being  made  in  a  matter  peculiarly  within  the  knowledge  of 
such  a  person,  as  it  was  not  necessary  then  to  determine  that  question,  signifi- 
cantly said, '  I  would  not  be  boand  at  present  to  say  that  they  are  not  evidence.' 
**  In  the  recent  case  of  Hagedom  vs,  Reid,  3  Camp.  Rep.  379,  in  a  suit  on  a 
policy  of  insurance  where  a  license  was  necessary,  the  original  not  being 
found,  it  was  proved,  that  it  was  the  invariable  practice  of  the  plaintiff's  office 
(he  being  a  policy  broker),  that  the  clerk  who  copies  any  license  sends  it  off  by 
post,  and  makes  a  memorandum  on  the  copy  of  his  having  done  so ;  and  a  copy 
of  the  license  in  question  was  produced  from  the  plaintiff^s  letter  book,  in  the 
handwriting  of  a  deceased  clerk,  with  a  memorandum  on  it,  stating  that  the 
original  was  sent  to  Doorman ;  and  a  witness,  acquainted  with  the  plaintiff's 
mode  of  transacting  business,  swore,  that  he  had  no  doubt  the  original  was 
sent  according  to  the  statement  in  the  memorandum.  Lord  Ellenborough  held 
this  to  be  sufficient  evidence  of  the  license.  And  in  Pritt  vs.  Fairclough,  3 
Camp.  Rep.  305,  the  same  learned  judge  held,  that  the  entry  of  a  copy  of  a 
letter  in  the  letter  book  of  a  party,  made  by  a  deceased  clerk,  and  sent  to  the 
other  party,  was  admissible  in  evidence,  a  letter  book  being  punctually  kept  to 
prove  the  contents  of  the  letter  so  sent.  And  he  observed  on  that  occasion, 
that  if  it  were  not  so,  there  would  be  no  way  in  which  the  most  careful  mer- 
chant could  prove  the  contents  of  a  letter  after  the  death  of  his  entering  clerk. 
The  case  of  Welsh  vs.  Barret,  which  has  been  cited  at  the  bar  from  15  Mass. 
Rep.  381,  is  still  more  directly  in  point.  It  was  there  held,  that  the  memoran- 
dums of  a  messenger  of  a  bank,  made  in  the  usual  course  of  his  employment, 
of  demands  on  promissors,  and  notice  to  endorsers,  in  respect  to  notes  left  for 
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collection  in  the  bank,  were,  after  his  decease,  admissible  evidence  to  establish 
such  demands  and  notices.  And  the  learned  Chief  Justice  of  the  Conit,  on  that 
occasion,  went  into  an  examination  of  the  grounds  of  the  doctrine,  and  put  the 
very  case  of  a  notarial  demand  and  protest  of  notes,  which  had  been  saggested 
at  the  bar  as  a  more  correct  coarse,  as  not  distinguishable  in  principle,  and  lia- 
ble to  the  same  objections  as  the  evidence  then  before  the  Court.  We  are 
entirely  satisfied  with  that  d^ision,  and  think  it  is  founded  in  good  sense  and 
public  convenience.  We  think  it  a  safe  principle,  that  memorandums  made  by 
a  person  in  the  ordinary  course  of  his  business,  of  acts  or  matters  which  his 
duty  in  such  business  requires  him  to  do  for  others,  in  case  of  his  death,  are 
admissible  evidence  of  the  acts  and  matters  so  done.  It  is  of  course  liable  to 
be  impugned  by  other  evidence,  and  to  be  encountered  by  any  presumptions  or 
&cts  which  diminish  its  credibility  or  certainty.  A  fortiori,  we  think  the  acts 
of  a  public  officer,  like  a  notary  public,  admissible,  although  they  may  not  be 
strictly  official,  if  they  are  according  to  tlie  customary  business  of  his  office, 
since  he  acts  as  a  sworn  officer,  and  is  clothed  with  public  authority  and  con- 
fidence. 

<'  It  is  therefore  the  opinion  of  the  Court,  that  the  evidence  excepted  to  in 
this  case  was  rightly  admitted." 

Before  the  decision  in  Buckner  vs,  Findley  and  Van  Lear,  in  which  it  was 
determined  that  bills  of  exchange  drawn  between  the  several  States  of  the 
Union  were  to  be  considered  as  foreign,  the  question  came  up  for  discussion 
in  Townley  vs.  Sumrall,  2  Peters,  170,  whether  the  protest  of  such  a  bill 
was  to  be  received  as  evidence  of  its  dishonor ;  and  the  opinion  of  Mr.  Justice 
Story,  which  we  extract  below,  contains  an  instructive  exposition  of  the 
nature  of  this  instrument,  and  the  grounds  of  its  reception  in  courts  of  law. 

"  The  first  question  that  arises  is  upon  the  admissibility  of  the  protest  of 
the  notary  public  at  New  Orleans,  as  proof  of  the  dishonor  of  the  bill.  The 
protest  is  for  non-payment  for  want  of  funds ;  and  it  does  not  appear  that 
there  had  been  any  prior  protest  for  non-acceptance.  Bills  of  exchange  paya- 
ble at  a  given  time  after  date,  need  not  be  presented  for  acceptance  at  all ;  and 
payment  may  at  once  be  demanded  at  their  maturity.  The  objection  now 
made  does  not  turn  upon  this  point,  but  upon  the  point  that  the  present  is  not 
a  foreign,  but  an  inland  bill  of  exchange,  being  drawn  in  Kentucky,  and 
payable  at  New  Orleans  in  Louisiana ;  and  that  a  notarial  protest  is  not  in 
such  cases  evidence  of  a  demand  and  refusal  of  payment.  We  do  not  think 
it  necessary  in  this  case  to  decide  whether  a  bill  drawn  in  one  State  upon 
persons  resident  in  another  State,  within  the  Union,  is  to  be  deemed  a  foreign, 
or  an  inland  bill  of  exchange.  Foreign  it  certainly  is  not,  if  by  such  appeUa- 
tion  is  understood  a  bill  drawn  upon  a  country  under  a  totally  distinct  and 
independent  sovereignty  and  allegiance.  Inland  it  is  not,  if  by  that  appellation 
is  understood  a  bill  drawn  in  one  part  of  a  territory,  on  another  part,  exclu- 
sively under  the  same  municipal  laws,  and  exclusively  governed  by  the  same 
sovereign  power.  It  would  seem  to  constitute  an  intermediate  case.  Differ- 
ent tribuiiAls  in  the  United  States,  of  great  respectability,  have,  however, 
diflfered  upon  the  question ;  and  it  may  all  be  left  for  a  final  decision,  until  it 
constitutes  the  very  turning  point  of  the  judgment. 

It  is  admitted,  that  in  respect  to  foreign  bills  of  exchange  the  notarial  ceiti* 
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ficate  of  protest  is  of  itself  sufficient  proof  of  the  dishonor  of  a  bill,  without 
any  auxiliary  evidence.  It  has  been  long  adopted  into  the  jurisprudence  of 
the  common  law,  upon  the  ground  that  such  protests  are  required  by  the  cus- 
tom of  merchants ;  and  being  founded  in  public  convenience,  they  ought, 
everywhere,  to  be  allowed  as  evidence  of  the  facts  which  they  purport  to  state. 
The  negotiability  of  such  bills,  and  the  facility  as  well  as  certainty  of  the 
proof  of  dishonor,  would  be  materially  affected  by.  a  diflferent  course ;  a  foreign 
merchant  might  otherwise  be  compelled  to  rely  on  mere  parol  proof  of  pre- 
sentment and  dishonor,  and  be  subjected  to  many  chances  of  delay,  and  some- 
times to  absolute  loss,  from  the  want  of  sufficient  means  to  obtain  the  neces- 
sary and  satisfactory  proofs.  The  rule,  therefore,  being  founded  in  public 
convenience,  has  been  ratified  by  courts  of  law  as  a  binding  usage.  But 
where  parties  reside  in  the  same  kingdom  or  country,  there  is  not  the  same 
necessity  for  giving  entire  verity  and  credit  to  the  notarial  protest  The 
parties  may  produce  the  witnesses  upon  the  stand,  or  compel  them  to  give 
their  depositions.  And  accordingly,  even  in  cases  of  foreign  bills,  drawn 
upon  and  protested  in  another  country,  if  the  protest  has  been  made  in  the 
country  where  the  suit  is  brought,  courts  of  justice  sitting  under  the  common 
law,  require  that  the  notary  himself  should  be  produced  if  within  the  reach 
of  process,  and  his  certificate  is  not  per  se  evidence.  This  was  so  held  by 
Lord  Ellenborough,  in  Chesmer  vs.  Noyes,  2  Campbell's  R.  129. 

'*  It  is  not  disputed  that,  by  the  general  custom  of  merchants  in  the  United 
States,  bills  of  exchange  drawn  in  one  State  on  another  State,  are,  if  dis- 
honored, protested  by  a  notary ;  and  the  production  of  such  protest  is  the 
cnstomary  document  of  the  dishonor.  It  is  a  practice  foundovl  in  general 
convenience,  and  has  been  adopted  for  the  same  reasons  which  apply  to  foreign 
bills  in  the  strictest  sense.  The  distance  between  some  of  these  States,  and 
the  difficulty  of  obtaining  other  evidence,  is  far  greater  than  between  England 
and  France,  or  between  the  continental  nations  of  Europe,  where  the  general 
rule  prevails.  We  think  upon  this  ground  alone,  the  reason  for  admitting  foreign 
protests  would  apply  to  cases  like  the  present,  and  furnish  a  just  analogy  to 
govern  it.  There  is  as  little  doubt  that  such  is  the  custom  in  relation  to  bills 
drawn  on  New  Orleans,  where  the  jurisprudence  of  the  civil  law  mainly  pre- 
vails, and  under  which  acts  of  this  sort  are  generally  verified  by  notaries. 
The  act  of  Kentucky  of  1798,  ch.  57,  2  LittelFs  Statutes,  101,  also  recognises 
the  propriety,  if  not  the  indispensable  necessity  of  a  protest,  not  only  in 
the  casea.of  foreign  bills  generally,  but  of  all  bills  drawn  on  any  persons  out 
of  the  State,  or  within  any  other  of  the  United  States ;  providing  *  that  the 
same  being  returned  back  unpaid  with  a  legal  protest,  the  drawer  and  all  others 
concerned  shall  pay  the  contents,  &c.,  with  legal  interest  from  the  time  the 
said  bill  or  bills  were  protested,  the  charges  of  protest,  and  ten  per  cent, 
advance  for  the  damage,  &.C.'  The  contract  for  the  acceptance  and  honor  of 
the  present  bill  was,  if  made  at  all,  made  in  Kentucky,  and  was  to  be  governed 
by  its  laws ;  even  supposing  that  the  question  whether  it  amounted  to  an 
acceptance  or  not,  was  to  be  governed  by  the  law  of  Louisiana,  where  the  con- 
tract was  to  be  executed.  So  that  in  either  view  of  the  matter ;  upon  the  gene- 
ral custom  of  merchants,  or  the  lex  loci  contractus ;  we  think  the  protest  was 
rightly  admitted  in  evidence.    Wherever  a  protest  is  required  to  fix  the  title  of 
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the  parties ;  or  by  the  cnatom  of  merchants  is  used  to  establish  a  presentment 
or  dishonor  of  a  bill ;  it  is  competent  evidence  between  the  parties  who  con- 
tract with  reference  to  the  presentment  and  dishonor  of  such  bill.  And  there 
is  no  doubt  that  it  was  material  for  this  purpose  under  some  of  the  counts  in 
the  declaration." 


MUSSON    ET    AL.    VS.    LaKE.* 

The  Notarial  Protest  of  a  foreign  bill  of  exchange  must  set  forth  specifically  the 
fact,  tiiat  the  bill  itself  was  exhibited  to  the  acceptor  when  payment  was 
demanded  of  hinu 

Mr.  Justice  McKinley  delivered  the  opinion  of  the  Court. 

The  plaintiffs  brought  an  action  of  assumpsit,  in  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  Missis- 
sippi, against  the  defendant,  an  endorser  of  a  bill  of  exchange, 
drawn  at  Yicksburg,  in  said  State,  by  Steel,  Jenkins  &  Co.,  for 
((6,133,  payable  twelve  months  after  the  first  day  of  February, 
1637,  to  R.  H.  &  J.  H.  Crump ;  and  addressed  to  Kirkman, 
Rosser  &  Co.,  at  New  Orleans,  and  by  them  afterwards  accepted, 
and  endorsed  by  the  payees  and  the  defendant. 

On  the  trial  of  the  case,  the  plaintiffs  offered  to  read  as  evi- 
dence to  the  jury  a  protest  of  the  bill  of  exchange,  to  the  reading 
of  which  the  defendant  objected  ;  because  it  did  not  appear  in  the 
protest,  that  the  notary  had  presented  the  bill  to  the  acceptors,  or 
either  of  them,  when  he  demanded  payment  thereof.  And  upon 
the  question,  whether  the  protest  ought  to  be  read  to  the  jury  as 
evidence  of  a  presentment  of  the  bill  to  the  acceptors  for  pay- 
ment, or  as  evidence  of  the  dishonor  of  the  bill,  the  judges  were 
opposed  in  opinion.  Which  division  of  opinion  they  ordered  to 
be  certified  to  this  Court ;  and  upon  that  certificate  the  question 
is  now  before  us  for  determination. 

The  endorser  of  a  bill  of  exchange,  whether  payable  after  date 
or  after  sight,  undertakes  that  the  drawee  will  pay  it,  if  the  holder 
present  it  to  him  at  maturity  and  demand  payment ;  and  if  he 
refuse  to  pay  it,  and  the  holder  cause  it  to  be  protested,  and 
due  notice  to  be  given  to  the  endorser,  then  he  promises  to  pay 

*  4  Howard's  Reports,  262. 
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it.  All  these  conditions  enter  into  and  make  part  of  the  contract 
between  these  parties  to  a  foreign  bill  of  exchange ;  and  the  law 
imposes  the  performance  of  them  upon  the  holder,  as  conditions 
precedent  to  the  liability  of  the  endorser  of  the  bill.  A  present- 
ment to  and  demand  of  payment  must  be  made  of  the  acceptor 
personally,  at  his  place  of  business  or  his  dwelling.  Story  on 
Bills,  §  325.  Bankruptcy,  insolvency,  or  even  the  death  of  the 
acceptor,  will  not  excuse  the  neglect  to  make  due  presentment ; 
and  in  the  latter  case  it  should  be  made  to  the  personal  repre- 
sentatives of  the  deceased.  Chitty  on  Bills,  7th  London  ed.  246, 
247  ;  Story  on  Bills,  360 ;  6  Taunt.  R.  30 ;  12  Wend.  R.  439 ; 
2  Douglass,  515;  Warrington  vs.  Furbor,  6  East,  245;  Esdaile 
vs.  Sowerby,  11  East,  117  ;  14  East,  500. 

The  reasons  why  presentment  should  be  made  to  the  drawee 
are,  first,  that  he  may  judge  of  the  genuineness  of  the  bill  ; 
secondly,  of  the  right  of  the  holder  to  receive  the  contents ;  and 
thirdly,  that  he  may  obtain  immediate  possession  of  the  bill  upon 
paying  the  amount.  And  the  acceptor  has  a  right  to  see  that 
the  person  demanding  payment  has  a  right  to  receive  it,  before 
he  is  bound  to  answer  whether  he  will  pay  it  or  not ;  for,  not- 
withstanding his  acceptance,  it  may  have  passed  into  other  hands 
before  its  maturity.  And  he,  as  well  as  the  drawee,  has  a  right 
to  the  possession  of  the  bill,  upon  paying  it,  to  be  used  as  a 
voucher  in  the  settlement  of  accounts  with  the  drawer.  Story 
on  Bills,  §  361 ;  Hansard  vs.  Robinson,  7  Barn.  &  Cressw.  90. 

Mr.  Justice  Story  has  given  the  form  of  a  protest  now  in  use 
in  England,  in  his  treatise  on  bills  of  exchange,  by  which  it  will  be 
seen  that  the  words  '*  did  exhibit  said  bill "  are  used,  and  a  blank 
is  left  to  be  filled  up  with  '^  the  presentment,  and  to  whom  made, 
and  the  reason,  if  assigned,  for  non-payment."  Story  on  Bills, 
302,  note.  This,  with  the  authorities  already  referred  to,  shows 
that  the  protest  should  set  forth  the  presentment  of  the  bill,  the 
demand  of  payment,  and  the  answer  of  the  drawee  or  acceptor. 
The  holder  of  the  bill  is  the  proper  person  to  make  the  present- 
ment of  it  for  payment  or  acceptance.  Story  on  Bills,  §  360. 
But  the  law  makes  the  notary  his  agent  for  the  purpose  of  pre- 
senting the*bill,  and  doing  whatever  the  holder  is  bound  to  do  to 
fix  the  liability  of  the  endorser.  Everything,  therefore,  that  he 
does  in  the  performance  of  his  duty  must  appear  distinctly  in 
his  protest.  He  is  the  officer  of  a  foreign  government ;  the 
proceeding  is  ex  parte;  and  the  evidence  contained  in  the  pro- 
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test  is  credited  in  all  foreign  courts.  Chitty  on  Bills,  215 ; 
Rogers  vs.  Stephens,  2  T.  R.  713;  Brough  vs.  Parkings,  2  Ld. 
Raym.  993 ;  Orr  vs.  Maginnis,  7  East,  359 ;  Chesmer  vs.  Noyes 
4  Camp.  129.  The  evidence  contained  in  the  protest  must, 
therefore,  stand  or  fall  upon  its  own  merits.  It  rests  upon  the 
same  footing  with  parol  evidence ;  and  if  it  fails  to  make  full 
proof  of  due  diligence  on  the  part  of  the  plaintiff,  it  must  be 
rejected. 

But  the  counsel  for  the  plaintiffs  insists,  that  the  statute  of 
Louisiana,  and  the  interpretation  given  to  it  by  the  Supreme 
Court  of  that  State  in  the  case  of  Nott's  Executor  vs.  Beard, 
16  Louisiana  Rep.  306,  have  so  changed  the  law  merchant,  as 
to  render  unnecessary  the  presentment  of  a  foreign  bill  for 
payment.  After  a  careful  examination  of  the  opinion  of  the 
Court  in  that  case,  we  are  unable  to  perceive  any  intention 
manifested  to  depart  from  the  settled  usages  of  the  law  mer- 
chant; but  on  the  contrary,  they  attempt  by  argument  and 
authority  to  bring  the  case  within  that  law.  The  question 
before  that  Court  was  the  identical  question  now  before  us. 
The  protest  was  objected  to  because  it  did  not  show  that  the 
bill  had  been  presented  by  the  notary  to  the  acceptors  for  pay- 
ment. To  this  objection,  that  Court  said  it  might  perhaps  have 
been  more  specific  if  in  the  protest  it  had  been  stated  that  the 
bill  was  presented,  and  payment  thereof  demanded.  And  they 
admit  the  law  is  well  settled,  that,  before  the  holder  of  an 
accepted  bill  can  call  on  the  drawer  for  payment,  he  must  make 
a  presentment  for,  or  demand  of  payment,  and  give  notice  of 
the  refusal.  Here,  then,  is  a  definite  proposition,  asserting  that 
a  presentment  for  payment  and  a  demand  of  payment  are  con- 
vertible terms,  and  that  the  proof  of  either  would  be  sufficient 

To  support  this  proposition,  they  refer  to  Chitty  on  Bills,  and 
Bayley  on  Bills,  and  the  annotators  on  them.  And  as  further  proof 
and  illustration,  and  to  show  that  demand  of  payment  should  be 
preferred  to  presentment  for  payment,  they  refer  to  the  statute 
of  Louisiana,  passed  in  1627,  in  which  they  say  the  word 
demand  is  used  in  it,  and  that  the  word  presentment  is  not ;  and 
they  refer  to  the  statute,  also,  to  show  that  notaries  were  vested 
with  certain  powers  by  it,  which  gave  authority  to  their  acts ; 
and  that  they  being  public  officers,  the  presumption  of  law  is, 
that  they  do  their  duty ;  and  therefore,  if  the  protest  were 
defective,  and  liable  to  the  objection  urged  against  it,  this  pre- 
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sumption  of  law  would  cover  all  such  defects.  This  is  substi- 
tuting presumption  for  proof,  in  violation  of  all  the  rules  of 
evidence. 

With  all  due  respect  for  that  distinguished  tribunal,  we  are 
constrained  to  dissent  from  the  general  proposition  they  have 
laid  down  on  the  subject  of  demand  and  presentment,  and  from 
all  their  reasoning  in  support  of  it.  Due  diligence  is  a  question 
of  law ;  and  we  think  we  have  shown,  by  abundant  authority, 
that  the  holder  of  an  accepted  bill,  to  fix  the  liability  of  the 
drawer  or  endorser,  must  present  it  to  the  acceptor  and  demand 
payment  thereof.  It  may  be  well  here  to  repeat  what  Lord 
Tenterden,  C.  J.,  said  on  this  subject,  in  delivering  the  judgment 
of  the  Court  of  King's  Bench,  in  the  case  of  Hansard  vs.  Ro- 
binson, before  referred  to.  He  said, — "  The  general  rule  of  the 
English  law  does  not  allow  a  suit  by  the  assignee  of  a  chose  in 
action.  The  custom  of  merchants,  considered  as  part  of  the 
law,  furnishes  in  this  case  an  exception  to  the  general  rule. 
What,  then,  is  the  custom  in  this  respect  ?  It  is,  that  the  holder 
of  the  bill  shall  present  the  instrument,  at  its  maturity,  to  the 
acceptor,  demand  payment  of  its  amount,  and  upon  receipt  of 
tha  money,  deliver  up  the  bill.  The  acceptor  paying  the  bill 
has  a  right  to  the  possession  of  the  instrument  for  his  own 
security,  and  as  his  voucher,  and  discharge  pro  tanto,  in  his 
account  with  the  drawer.  If,  upon  an  offer  of  payment,  the 
holder  should  refuse  to  deliver  up  the  bill,  can  it  be  doubted 
that  the  acceptor  might  retract  his  offer,  or  retain  his  money  ?" 
This  extract,  we  think,  furnishes  a  full  answer  to  all  that  has 
been  said  by  the  Supreme  Court  of  Louisiana  to  prove  that  it  is 
not  necessary  to  present  the  bill  to  the'  acceptor  for  payment ; 
and  to  the  presumption  of  law  relied  on  to  cure  the  defects  in 
the  protest. 

But  to  show  that,  by  the  statute  of  Louisiana,  the  presentment 
of  a  bill  to  the  acceptor  for  payment  is  not  dispensed  with,  and 
that  the  presentment  is,  by  a  fair  construction  of  the  act,  as 
much  within  its  true  intent  and  meaning  as  the  demand,  we 
proceed  to  examine  its  provisions.  The  principal  object  of  the 
legislature  in  passing  this  statute  seems  to  have  been,  to  give 
authority  to  notaries  to  give  notices,  in  all  cases  of  protested 
bills  and  promissory  notes ;  and  to  make  their  certificates  evi- 
dence of  such  notices.  And  therefore,  all  that  is  said  on  the 
subject  of  the  demand  and  the  manner  of  making  it,  and  the 
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Other  circumstances  attending  it,  was  not  intended  as  a  new 
enactment  on  these  subjects,  but  as  inducement  to  the  powers 
conferred  on  the  notary,  which  was  the  principal  object  of  the 
statute,  as  will  appear,  we  think,  by  reading  it  That  part  of  it 
which  relates  to  this  subject  is  in  these  words : — "  That  all  Nota- 
ries, and  persons  acting  as  such,  are  authorized,  in  their  protests 
of  bills  of  exchange,  promissory  notes,  and  orders  for  the  pay- 
ment of  money,  to  make  mention  of  the  demand  made  upon  the 
drawee,  acceptor,  or  person  on  whom  such  order  or  bill  of 
exchange  is  drawn  or  given,  and  of  the  manner  and  circum- 
stances of  such  demand  ;  and  by  certificate,  added  to  such  pro- 
test, to  state  the  manner  in  which  any  notices  of  protest  to 
drawers,  endorsers,  or  other  persons  interested  were  served  or 
forwarded ;  and  whenever  they  shall  have  so  done,  a  certified 
copy  of  such  protest  and  certificate  shall  be  evidence  of  all  the 
notices  therein  stated.** 

It  seems  to  have  been  taken  for  granted  by  the  legislature, 
that  the  notaries  knew  how  to  make  out  a  protest,  and  therefore 
they  did  not  prescribe  the  form,  but  gave  the  substance  of  it,  to 
which  the  notary  was  required  to  add  a  certificate  of  the  man- 
ner in  w  hich  he  had  given  notices,  and  when  done,  according 
to  the  statute,  a  certified  copy  of  the  protest  and  certificate 
should  be  evidence,  not  of  the  demand  and  manner  and  circum- 
stances of  the  demand,  but  of  the  notice  only.  This  shows  that 
the  intention  of  the  legislature,  in  passing  this  part  of  the  statute, 
was  merely  to  authorize  the  notaries  to  give  notices,  and  to  make 
the  copy  of  the  protest,  and  the  certificate  added  to  it,  evidence 
of  notice  in  the  Courts  of  Louisiana.  But  independent  of  this 
view  of  the  subject,  we  think  the  language  employed  in  this 
statute  includes  the  presentment  of  the  bill  for  payment,  and  for 
all  other  purposes,  as  fully  as  it  does  the  demand  of  paj'ment.  In 
giving  construction  to  the  act,  the  phrase,  *'  and  of  the  noanner 
and  circumstances  of  such  demand,**  cannot  be  rejected,  but 
must  receive  a  fair  interpretation.  When  taken  in  connexion 
with  other  parts  of  the  statute,  what  do  these  words  mean  ?  The 
manner  of  making  a  demand  of  payment,  we  have  seen,  is  by 
presenting  the  bill  to  the  drawee  or  acceptor ;  and  so  important 
is  this  part  of  the  proceeding,  that  the  omission  to  present  the 
bill  to  the  acceptor  will  justify  his  refusal  to  pay  it,  although 
payment  be  demanded.  The  legislature  cannot  be  presumed  to 
have  intended  to  make  so  important  a  change  in  the  law  merchant 
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as  that  ascribed  to  them  by  the  counsel  for  the  plaintiffs,  without 
at  the  same  time  providing  some  other  mode  of  obtaining  the 
acceptance  and  payment  of  bills  of  exchange,  and  of  holding 
drawers  and  endorsers  to  their  liabilities.  It  isbut  reasonable,  there- 
fore, to  give  to  the  phrase  before  referred  to  such  construction,  if 
practicable,  as  will  leave  the  law  merchant  as  it  stood  before  the 
passage  of  the  statute,  and  carry  into  eifect  the  main  intention 
of  the  legislature.  This,  we  think,  may  fairly  be  done  without 
doing  any  violence  to  the  intention  or  the  language  of  the 
statute. 

The  manner  of  the  demand  must,  therefore,  mean  the  present- 
ment of  the  bill  for  either  acceptance  or  payment ;  and  the  cir- 
cumstances of  the  demand,  we  think,  means  the  place  where  the 
presentment  and  demand  is  made,  and  the  person  to  whom  or  of 
whom  it  is  made,  and  the  answer  made  by  such  person.     It  is 
very  clear  that  bills  payable  at  sight,  and  after  sight,  are  within 
the  meaning  of  the  statute ;  because  it  provides  for  a  demand  of 
payment  of  the  acceptor  of  a  bill.     Now  how  can  there  be  an 
acceptor  of  a  bill,  without  a  presentment  for  acceptance  ?     Until 
the  bill  become  due,  payment  cannot  be  demanded  of  the  drawee. 
This  shows,  that  without  the  word  presentment  and  the  word 
demand  also,  the  plain  meaning  of  the  statute  could  not  be  car- 
ried into  effect.     A  bill,  payable  at  a  fixed  period  after  its  date, 
need    not    be    presented  for    acceptance ;    it   is   sufficient   to 
present  it  and  demand  payment  when  it  arrives  at  maturity  ;  but 
a  bill  payable  at  sight,  or  after  sight,  can  never  become  due  until 
after  it  has  been  accepted.     How  is  the  holder  or  the  notary  to 
obtain  the  acceptance  of  such  a  bill,  under  the  decision  of  the 
Supreme  Court  of  Louisiana  ?     Will  it  be  sufficient  to  demand 
payment  of  the  bill  ?     That  would  be  a  nugatory  act,  because  it 
is  not  due ;  then  it  must  be  admitted,  that  by  fair  and  necessary 
construction,  the  word  presentment  is  within  the  plain  meaning 
and  intention  of  the  statute,  and  that  the  bill  may  be  presented 
for  acceptance  or  for  payment,  and  therefore  neither  the  statute 
nor  the  decision  of  the  Supreme  Court  of  Louisiana  have  changed 
the  law  merchant  in  any  of  these  respects. 

There  is,  however,  another  question,  entirely  independent  of 
the  statute  and  the  decision  of  the  Supreme  Court  of  Louisiana, 
which  may  be  decisive  of  the  case  before  this  Court ;  and  that 
question  is,  whether  the  contract  between  the  holder  and  endor- 
ser of  the  bill  in  controversy  is  to  be  governed  by  the  law  of 


288  BILLS  OF  EXCHANGE 

Musson  et  al.  e«.  Ltlce. 

Louisiana,  where  the  bill  was  payable,  or  by  the  law  of  Missis- 
sippi, where  it  was  drawn  and  endorsed.  The  place  where  the 
contract  is  to  be  performed  is  to  govern  the  liabilities  of  the  per- 
son who  has  undertaken  to  perform  it.  The  acceptors  resided 
at  New  Orleans ;  they  became  parties  to  the  bill  by  accepting  it 
there.  So  far,  therefore,  as  their  liabilities  were  concerned,  they 
were  governed  by  the  law  of  Louisiana.  But  the  drawers  and 
endorsers  resided  in  Mississippi ;  the  bill  was  drawn  and  en- 
dorsed there ;  and  their  liabilities,  if  any,  accrued  there.  The 
undertaking  of  the  defendant  was,  as  before  stated,  that  the 
drawers  should  pay  the  bill ;  and  that  if  the  holder,  after  using 
due  diligence,  failed  to  obtain  payment  from  them,  he  would  pay 
it  with  interest  and  damages.  This  part  of  the  contract  was, 
by  the  agreement  of  the  parties,  to  be  performed  in  Mississippi, 
where  the  suit  was  brought  and  is  now  depending.  The  con- 
struction of  the  contract,  and  the  diligence  necessary  to  be  used 
by  the  plaintiffs  to  entitle  them  to  a  recovery,  must,  therefore, 
be  governed  by  the  laws  of  the  latter  State.  Story  on  Bills, 
§366;  4  Peters,  123;  2  Kent's  Com.  459;  13  Mass.  R.  4;  12 
Wend.  R.  439  ;  Story  on  Bills,  §  76 ;  4  Johns.  R.  119  ;  12  Johns. 
R.  142;  5  East, /1 24  ;  3  Mass.  R.  61 ;  3Cowen,  154;  1  Cowen, 
107 ;  5  Cranch,  298. 

Whatever,  therefore,  may  have  been  the  intention  of  the  legis- 
lature in  passing  the  statute,  and  of  the  Supreme  Court  of  Lou- 
isiana in  the  decision  of  the  case  referred  to,  neither  can  affect, 
in  the  slightest  degree,  the  case  before  us.  In  Mississippi  the 
custom  of  merchants  has  been  adopted  as  part  of  the  common 
law ;  and  by  that  law  and  their  statute  law,  this  case  must  be 
governed.  We  think,  therefore,  the  protest  offered  by  the 
plaintiff,  as  evidence  to  the  jury,  ought  not  to  have  been  received 
as  evidence  of  presentment  of  the  bill  to  the  acceptors  for  pay- 
ment, nor  as  evidence  of  the  dishonor  of  the  bill ;  which  is  or- 
dered to  be  certified  to  the  Circuit  Court  accordingly. 

Mr.  Justice  McLean.  I  think  the  protest  was  evidence. 
The  notary  made  demand  of  payment  at  the  maturity  of  the  bill, 
and  we  know  that  he  had  possession  of  the  bill,  from  the  fact 
of  the  protest  being  made  on  the  same  day.  Now,  as  the  notary 
could  not  make  a  legal  demand  in  the  absence  of  the  bill,  the 
fair,  if  not  the  necessary  inference  is,  that  he  had  possession 
of  the  bill  when  he  demanded  payment. 
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Me.  Justice  Woodbury.  I  regret  being  compelled  to  dis- 
sent from  a  portion  of  the  opinion  of  the  majority  of  the  Court 
which  has  just  been  pronounced.  This  I  should  be  content  to 
do  without  explanation,  if  the  grounds  for  it  did  not  appear  to  be 
misunderstood.  I  do  not  question  that  a  note  should  be  present 
usually  when  payment  is  demanded,  Freeman  vs.  Boynton,  7 
Mass.  R.  483 ;  17  Mass.  R.  499 ;  3  Metcalf,  495 ;  and  that  a 
written  protest  is  the  proper  evidence  to  show  a  presentment  or 
demand  in  the  case  of  a  foreign  bill  of  exchange,  8  Wheat.  333 ; 
Burke  vs,  McKay,  2  Howard,  71.  But,  in  my  view,  a  protest 
like  this  was  competent  evidence  to  be  submitted  to  the  jury,  in 
order  that  they  might  infer  from  it  that  the  note  was  pre- 
sented when  the  ^demand  was  made.  That  was  the  point  pre- 
sented by  the  division  of  opinion  between  the  judges  in  the 
court  below.  One  held  it  was  competent  evidence  from  which 
to  make  such  an  inference,  and  the  other,  it  was  not,  and  we  are 
merely  to  decide  which  was  right 

The  question  of  due  presentment  and  demand  is  a  mixed  one 
of  law  and  fact,  and  not  one  of  mere  law,  unless  all  the  facts  are 
first  conceded  or  agreed,  United  States  vs.  J.  Barker,  1  Paine's 
C.  C.  R.  156.  This  is  an  analogy  to  the  rule  about  notice,  1 
Peters,  583.  In  all  cases  where  it  is  possible  for  the  jury  on 
any  reasonable  hypothesis  to  infer  a  proper  presentment  from 
the  protest  offered,  it  is  safer  that  the  writing  should  not  be  with- 
drawn from  them,  but  go  in,  and  the  court  instruct  the  jury  on 
the  whole  evidence  what  the  law  was  on  such  facts  as  they 
might  be  satisfied  of.  Chancellor  Kent,  3  Comm.  107,  thinks  it 
very  difficult,  in  these  mixed  questions  of  law  and  fact  about 
commercial  paper,  to  do  justice  by  any  other  course.  In  this 
case  the  jury  might  or  might  not  be  satisfied  of  the  fact  of 
the  bill  being  present  when  the  demand  was  made.  But  why 
not  let  them  pass  on  that  fact?  It  is  manifest  that  no  evil 
or  danger  would  result  from  leaving  the  matter  to  them,  under 
due  instructions  from  the  court,  provided  there  be  no  legal 
obstacle  to  such  a  course. 

Is  there,  then,  any  such  obstacle  ? 

It  is  conceded,  on  both  sides,  that  the  protest  is  competent 
evidence,  and  contains  enough  from  which  the  jury  could  infer 
a  demand  of  payment.  That  is  the  most  material  part  of  the 
notary's  duty.  It  is  not  only  so  described  in  some  elementary 
treatises,  but  the  duty  of  having  the  note  present,  or  of  calling 
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with  it  at  the  hours  of  business  alone,  are  not  described  sepa- 
rately; but  are  involved  or  implied  in  the  general  duty  of 
making  a  demand.  Thus  Dane,  in  his  Abridgment,  Bills  of 
Exchange,  art.  11,  §  1,  says,  *'  In  making  a  protest,  three  things 
are  to  be  done,  the  noting,  demanding,  and  drawing  up  the  pro- 
test." **  The  material  part  is  the  making  of  the  demand."  So 
the  word  demand  is  at  times  used  as  synonymous  with  the  word 
presentment  by  Bailey.     16  Louisiana  Rep.  311. 

But  the  protest  in  this  case  states  not  only  a  demand,  but  that 
payment  of  the  bill  was  refused,  and  that  he  had  it  in  possession, 
so  as  to  make  a  copy  *'  of  the  original  draft"  on  the  back  of  the 
protest,  or,  to  use  his  own  words,  whereof  a  true  copy  is  on  the 
reverse  hereof  written,"  and  also  **  demanded  payment  of  s^d 
draft,"  and  was  answered,  ''that  the  same  could  not  be  paid." 

Under  these  expressions,  it  could  hardly  be  deemed  unfair,  or 
any  stretch  of  probability,  to  infer  that  the  bill  was  present  at 
the  demand,  and  the  more  especially  as  the  notary  knew  it  was 
his  duty  to  have  it  present,  and  does  not  state  that  any  objection 
was  made,  or  refusal  to  pay,  on  account  of  its  absence,  as  he 
should  have  stated  if  such  was  the  truth.    My  views  do  not 
differ  from  those  of  a  majority  of  this  Court  concerning  the 
importance  of  having  the  principles  as  to  commercial  law,  and 
especially  commercial  instruments,  uniform,  and  as  little  fluctu- 
ating as  possible ;  and  hence,  as  to  them,  I  would  make  no 
innovation  here.    But  our  difference  is  rather  on  a  question  of 
evidence.    Thus,  had  the  testimony  offered  been  submitted  to 
the  jury,  and  they  had  inferred  from  it  a  due  presentment  of  the 
note,  it  would  not  change  any  commercial  principle  as  to  the 
necessity  of  presentment,  but  merely  establish  the  fact  of  pre- 
sentment here  on  evidence  deemed  by  the  jury  to  render  that 
fact  probable.     And  if  juries  should  be  disposed  to  find  such  a 
fact  on  slight  testimony,  it  would  do  no  injury  to  commercial 
paper,  or  commercial  principles,  or  substantial  justice  between 
parties,  but  merely  indicate  an  increased  liberality  as  to  forms, 
where  substance  has  been  regarded ;  that  is,  where  the  vital 
point  in  the  transaction  is  beyond  controversy,,  namely,  that  pay- 
ment has  clearly  been  demanded  and  not  made.     Such  a  course 
would  accord,  also,  in  spirit,  with  what  was  laid  down  by  this 
Court  in  1  Peters,  583,  that  rules  as  to  commercial  paper  ought 
to  be  formed  and  construed  so  as  to  be  reasonable  and  founded 
in  general  convenience  and  with  a  view  to  clog  as  little  as  pos- 
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sible,  consistently  with  the  safety  of  parties,  the  circulation  of 
paper  of  this  description. 

There  is  nothing  in  the  nature  of  protests  and  presentments 
which  on  principle  requires  any  increased  strictness  in  the  proof 
of  them,  but,  on  the  contrary,  much  to  justify  every  reasonable 
presumption  in  their  favor.  Any  holder  would  be  anxious  to 
get  his  money  at  once  of  the  drawee,  and  not  neglect  to  have 
the  note  with  him  so  as  to  give  it  up  on  payment  and  prevent 
delay.  So  would  he  wish  to  be  paid  and  excused  entirely  from 
making  protest,  rather  than  resort  to  that  and  notice,  and  suffer 
the  delay  of  recovering  it  of  a  drawer  or  endorser. 

Both  of  these  considerations  strengthen  the  inference  that  he 
and  his  agent  would  present  the  note,  or  have  it  with  them, 
when  demanding  payment,  and  render  it  reasonable,  after  slight 
proof  of  presentment,  to  leave  it  to  the  opposite  party  to  rebut 
that  inference,  so  natural,  by  stronger  proof  that  the  note  was 
not  present,  if  the  facts  would  warrant  such  proof. 

Another  consideration  against  requiring  great  or  greater 
rigidity  in  the  evidence  of  a  presentment  and  form  of  protest  is 
the  fact,  that  a  protest  is  of  less  materiality  than  notice. 

As  an  illustration,  that  the  notice  is  deemed  more  material 
than  the  protest,  "  omitting  to  allege  in  the  declaration  a  protest 
of  a  bill  is  only  form,  not  to  be  taken  advantage  of  on  a  general 
demurrer."  1  Dane's  Abr.,  Bills  of  Exchange,  ch.  20,  art.  1 1, 
$  9 ;  Lill.  Ent.  55 ;  3  Johns.  R.  202 ;  Salomons  vs.  Staveley, 
Doug.  684,  in  note  to  Rushton  vs,  Aspinall. 

But  omitting  to  state  a  demand  or  notice  is  bad  after  verdict. 
Doug.  684. 

Dane,  in  his  Abridgment  (vol.  1,  p.  395,  ch.  20,  art.  10,  §  1), 
says, — "  Notice  is  very  material.  Protests  are  mere  matter  of 
form."  Yet  notice  may  be  very  loose,  and  it  answers  in  all 
cases,  if  it  disclose  merely  the  fact  of  demand,  and  a  reliance 
on  the  person  notified  for  payment.  Shed  vs.  Brett,  1  Pick. 
401 ;  Miller  vs.  Bank  of  United  States,  11  Wheat.  431 ;  Gilbert 
vs.  Dennis,  3  Mete.  495 ;  2  Johns.  Ch.  R.  337 ;  12  Mass.  R.  6 ; 
4  Wash.  C.  C.  Rep.  464. 

"  The  notice,  however,  should  inform  the  party  to  whom  it  is 
addressed,  either  in  express  terms  or  by  necessary  implication, 
or,  at  all  events,  by  reasonable  intendment,  what  the  bill  or  note 
ifly  that  it  has  become  due,  that  it  has  been  duly  presented  to 
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the  drawer  or  maker,  and  that  payment   has  been  refused." 
Cbitty  on  Bills  (9th  Lond.  and  10th  Amer.  edit.),  469. 

But  it  has  again  and  again  been  held,  that  the  notice  need  not 
state  a  presentment  in  express  terms,  and  that  it  will  be  implied 
from  stating  a  demand  and  non-payment,  and  a  looking  to  the 
endorser.  9  Peters,  33  ;  3  Kent's  Comm.  108  ;  10  Mass.  R.  1 ; 
4  Mason,  336 ;  1  Johns.  Cas.  107.  So,  "  Your  note  has  been 
returned  dishonored,"  is  enough  from  which  to  intend  all.  See 
various  other  illustrations,  6  Adolph.  &  Ellis,  499;  5  Dowl. 
771 ;  2  Chit.  R.  364 ;  2  Mees.  &  Welsh.  109. 

It  may  be  a  letter, — ^merely  to  that  effect, — ^and  need  not  be 
a  copy  of  the  protest.  1  Chit.  2d  Eng.  &  1st  Amer.  edit.,  363, 
364,  498,  499  ;  3  Camp.  R.  334 ;  2  Starkie,  232  ;  Goodwin  vs. 
Harley,  4  Adolph.  &  Ellis,  620,  870 ;  4  Eq.  R.  48.  See  8 
Mass.  R.  386.  And  it  has  been  adjudged,  that  the  notice  need 
not  state,  in  express  terms,  that  the  note  was  present,  or  if 
present  was  exhibited,  if  it  only  contained  matter  from  which, 
by  reasonable  intendment,  this  can  be  inferred.  Chitty  on  Bills 
last  edit.,  469 ;  2  Peters,  254 ;  9  Peters,  33. 

It  not  being  necessary,  then,  to  inform  the  endorser  of  the 
presentment  of  the  note  itself,  in  so  many  words,  there  seems* 
to  be  no  use  in  having  the  fact  stated  at  length  in  the  protest,  if 
enough  appear  to  render  the  fact  probable. 

It  would  be  difficult  to  find  a  reason,  in  the  absence  of  posi- 
tive law,  why  the  form  of  the  protest  should  not  be  dealt  by  as 
liberally  as  that  of  notice  ;  and  if,  like  the  other,  it  disclose  a 
demand,  allow  the  jury  to  infer  from  that,  as  in  the  case  of 
notice,  that  the  note  was  present.  Indeed,  a  protest  is  not 
required  to  be  in  writing  at  all  except  in  case  of  foreign  bills, 
drawn  on  persons  abroad.  1  Chitty  on  Bills,  643 ;  Rogers  ns. 
Stevens,  2  D.  &  E.  713 ;  2  Starkie  on  Ev.  232  ;  6  Wheat.  572 ; 
8  Wheat.  333;  3  Wend.  173;  2  Peters,  179;  1  Cranch,  205. 
And  then  it  doubtless  originated  in  a  rule  merely  allowing  it 
to  be  done  to  save  the  expense  and  trouble  of  bringing  a  wit- 
ness from  abroad  to  prove  the  fact,  rather  than  making  it 
imperative. 

Instead  of  a  written  protest  being  better  evidence  than  a 
witness  of  the  presentment  and  demand  in  case  of  inland  bills 
or  promissory  notes,  or  even  foreign  bills  drawn  on  persons 
here,  it  is  inferior  evidence  to  witnesses  for  proving  presentment 
and  demand,  and  is  usually  inadmissible,  except  by  special 
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Statutes.  1  Chitty  on  Bills,  405;  3  Pick.  415;  6  Wheat.  572  ; 
5  Johns.  R.  375 ;  4  Wash.  C.  C.  Rep.  148 ;  4  Camp.  R.  129 ; 
2  Howard's  U.  S.  Rep.  71  ;  8  Wheat.  146. 

Some  seem  to  suppose  that  there  is  danger  in  allowing  an 
informal  written  protest  to  go  to  the  jury  as  evidence  to  be  weighed 
in  proving  that  the  note  was  present.     But  there  can  be  no  more 
in  that  than  in  allowing  an  informal  notice  to  go  to  the  jury. 
The  jury  must  be  satisfied,  in  both  cases,  and  should  so  be  in- 
structed, that  all  has  been  done  which  the  law  in  both  requires. 
If  there  be  any  defence  in  either  case,  that  all  proper  has  not  been 
done,  it  can  probably  be  shown  by  counter  evidence  in  one  as 
well  as  the  other.     Why  should  it  not  be  ?  and  why  is  not  that 
an  ample  security  against  being  improperly  charged?     For  the 
protest  is  not  a  written  contract  between  the  parties,  or  a  sealed 
instrument  not  open  to  be  contradicted  by  parol  evidence.     But 
it  is  a  mere  certificate  of  a  notary,  a  subordinate  officer,  admit- 
ted for  convenience  dLsprimd  facie  evidence  of  certain  facts,  and 
allowed  to  that  extent  in  order  to  save  the  expense  of  witnesses 
and  delays,  but  ought  to  be  always  open  to  be  impaired  or  dis- 
proved by  the  other  party  in  interest,  who  has  never  been  heard 
before  him,  and  of  course  cannot  reasonably  be  concluded  for 
ever  by  his  acts.     The  notary  is  not  required  to  swear  to  them, 
when  they  are  admissible  as  evidence,  as  he  would  be  to  a  depo- 
sition, because  of  his  official  obligations  and  standing.    But  the 
character  and  construction  that  properly  belong  to  his  certificate 
as  evidence  seem  to  be  like  those  of  a  deposition ;  and  if  it 
states,  in  so  many  words,  that  the  note  was  presented,  or  states 
what  justifies  such  an  inference,  there  appears  to  be  no  good  rea- 
son why  the  contrary  may  not  be  proved,  if  such  was  the  fact, 
and  the  endorser  be  thus  protected  against  statements  or  infer- 
ences not  well  founded.     And  the  absurdity  of  the  contrary 
course  is  still  more  apparent  as  to  protests,  when  one  made  by 
any  respectable  merchant,  and  attested  by  two  witnesses,  in  the 
absence  of  a  notary,  has  the  same  validity  as  his.    Chitty  on 
Bills,  303 ;  Story  on  Bills,  §  276. 

In  Nicholls  vs.  Webb,  8  Wheat.  336,  counter  testimony  was 
held  to  be  admissible  against  the  minutes  of  a  notary  offered  to 
prove  demand  and  notice. 

So  is  it  admissible,  that  the  notary  mistook  the  place,  and  did 
not  demand  the  bill  at  the  place  of  business  for  the  drawee.  In- 
surance Company  vs,  Shamburgh,  2  Martin's  R.  N.  S.  513. 
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In  Vandewall  vs.  Tyrrell,  Mood.  &  MalL  87,  counter  evi- 
dence was  offered,  and  avoided  the  protest,  because  the  clerk  of 
the  notary,  and  not  the  notary  himself,  as  stated  in  the  protest, 
made  the  demand.     See  Chitty  on  Bills,  495,  note. 

This  point  thus  being  established  on  both  principle  and  prece- 
dent, all  the  danger  or  difficulty  as  to  the  merits  of  the  case,  by 
admitting  a  protest  like  this,  is  obviated.  But  it  is  further  urged 
against  it,  that  presentment  is  averred  in  the  declaration,  and 
therefore  must  be  proved.  This  we  admit.  Chitty  on  Bills, 
643-647.  And  so  is  notice  averred  in  the  declaration  and  notice 
of  a  presentment,  and  so  that  must  be  proved.  1  Chit.  633 ; 
Doug.  654,  680.  All  we  urge  here  is  to  let  them  be  proved  by 
similar  general  statements,  from  which  the  similar  inferences 
may  be  dravm  in  one  case  as  the  other,  that  the  note  was  pre* 
sent  at  the  time  of  the  demand,  unless  the  contrary  is  shown, — 
as  it  may  be,  if  true. 

Again,  it  is  said  that  the  forms  of  protest  generally  state,  that 
the  bill  was  present  or  exhibited.  This  is  true.  1  Chitty,  395, 
396,  1st  Amer.  edit. ;  Story  on  Bills  of  Exchange,  §  276,  note. 

But  we  are  aware  of  no  case  deciding  that  this  fact  must  be 
stated,  in  so  many  words,  in  the  protest  itself  though  we  admit 
that  the  jury  must  be  satisfied  that  the  fact  existed.  Minutes  in 
the  book  of  a  messenger  deceased  have  been  held  to  be  proof  to 
be  submitted  to  a  jury  as  evidence  of  due  demand  and  notice. 
Welsh  vs.  Barrett,  15  Mass.  R.  380.  Yet  there  does  not  appear 
to  have  been  a  presentment  stated,  eo  nomine^  or  that  there  was 
any  but  inferential  evidence  that  he  had  the  note  vnth  him.  See, 
also.  North  Bank  vs.  Abbott,  13  Pick.  469.  And  it  is  not  a  little 
remarkable,  that  the  only  statute  in  England,  9  and  10  Will.  3, 
which  prescribes  the  form  of  a  protest,  and  which  is  in  relation 
to  inland  bills  of  five  pounds  and  upwards,  in  order  to  recover 
damages  and  interest,  the  form  does  not  state  in  so  many  words 
that  the  bill  was  present  or  was  exhibited,  but  merely  "  at  the 
usual  place  of  abode  of  the  said  A.  have  demanded  payment  of 
the  bill,"  &c.  Chitty  on  Bills,  465,  9th  ed.  In  such  cases, 
precisely  that,  and  that  alone,  must  be  done  which  is  contended 
for  here,  namely,  leave  it  to  the  jury  to  infer  the  presence  of  the 
bill  from  its  payment  being  demanded,  and  any  other  facts  stated, 
unless  the  contrary  is  shown.  Look  at  another  analogy.  It  is 
necessary  that  the  exhibit  of  the  note  and  the  demand  be  made 
in  the  legal  hours  of  business.    Chitty  on  Bills,  349,  354 ;  Ruben 
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VS.  Bennet,  2  Taunt.  388 ;  2  Camp.  587 ;  Parker  vs.  Gordon,  7 
East,  385 ;  1  Maul.  &  Selw.  20.  But,  as  in  respect  to  the  pre- 
sence of  the  note,  no  case  holds  that  this  must  appear  by  so  many 
words  in  the  protest.  And  it  is  not  stated,  in  the  common  forms, 
that  the  demand  was  made  in  the  usual  hours  of  business.  1 
Chitty  on  Bills,  396.  On  the  contrary,  the  jury  are  allowed  or 
instructed  that  they  may  infer,  from  the  statement  of  the  de- 
mand and  non-payment,  that  they  were  made  within  the  proper 
hours.  And  if  it  was  not,  the  other  party  would  doubtless  be 
allowed  to  disprove  it  by  counter  evidence. 

How  can  such  a  case,  then,  be  distinguished  in  principle  from 
this  ?-— except  that  there  is  much  less  in  the  usual  form  of  protest 
from  which  to  infer  that  the  bill  was  presented  in  legal  hours, 
than  there  is  in  this  protest  from  which  to  infer  that  the  bill  was 
present  when  the  demand  was  made.  I  am  the  more  inclined, 
also,  to  the  opinion,  that  this  protest  is  competent  evidence,  be- 
cause, under  a  special  law  in  Louisiana,  passed  March  13th, 
1827,  such  protests  have  been  adjudged  sufficient.  Their  law 
uses  the  word  ^  demand  "  when  describing  what  the  protest  shall 
contain,  and  such  a  protest  is  there  allowed  to  go  to  the  jury  as 
evidence  from  which  to  infer  that  the  note  was  present.  Nott's 
Executor  vs.  Beard,  16  Louisiana  R.  308. 

The  bill  now  in  dispute  was  on  its  face  payable  in  Louisiana ; 
and  hence  the  principles  of  commercial  law  require  that  the  pro- 
test be  made  at  the  time  and  in  the  manner  prescribed  by  that 
State.  Story  on  Bills  of  Exchange,  §  176 ;  1  Chitty  on  Bills, 
193,  506 ;  Story's  Conflict  of  Laws,  §  360. 

But  whether  the  statute  of  Louisiana  prescribing  what  pro- 
test shall  be  sufficient,  ought  to  be  considered  as  affecting  any- 
thing beyond  the  evidence  of  protest  in  its  own  courts,  is  not 
very  clear  on  principle.     (See  cases,  Story  on  Bills,  §  172.) 

Hence,  in  forming  an  opinion,  I  have  placed  it  mainly  on  gene- 
ral considerations,  though  in  the  construction  of  a  Louisiana 
statute,  which  clearly  affected  the  contract,  and  not  the  evidence ; 
and  where  the  judgment  of  its  court  clearly  rested  ou  the  sta- 
tute alone,  about  which  some  doubt  exists,  it  ought  unquestion- 
ably to  control  us  in  respect  to  contracts  made  or  to  be  fulfilled 
there,  even  if  a  departure  from  the  general  principles  of  com- 
mercial law.  I  wish,  also,  to  avert  some  serious  consequences 
that  I  apprehend  may  result  from  the  decision  of  the  majority 
of  the  Court  in  several  of  the  States  of  the  Union. 
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Bills  of  exchange  drawn  in  one  State  on  persons  in  another, 
must  be  considered,  under  the  previous  decisions  of  this  Court, 
as  foreign  bills.  Townsley  r.  Sumrall,  2  Peters,  179,  586,  688 ; 
Lonsdale  v.  Brown,  4  Wash.  C.  C.  R.  87,  153 ;  1  Hill,  44 ;  12 
Pick.  283 ;  15  Wend.  527 ;  5  Johns.  375 ;  Dickins  v.  Beal,  10 
Peters,  579.  Demand  of  payment,  then,  cannot  be  proved  in 
suits  upon  them  out  of  the  State  where  presented,  unless  by  a 
written  protest,  according  to  the  cases  before  cited. 

Whenever  the  protest,  then,  in  such  case,  does  not  state  in  de- 
tail a  presentment  or  presence  of  the  bill,  though  stating  a  de- 
mand, refusal,  and  no  objection,  the  protest  must,  as  in  this  de- 
cision, be  ruled  out  as  incompetent  evidence ;  and  the  same  de- 
cision virtually  implies  that  no  other  evidence  except  the  writ- 
ten protest  is  admissible  to  show  that  fact,  or,  indeed,  any  fact 
which  may  be  omitted  by  accident  or  otherwise  in  the  written 
protest,  and  that  no  inference  can  be  admitted  to  be  drawn  from 
the  protest  as  to  presentment,  when  only  a  demand,  refusal,  and 
no  objection  are  stated,  a^  here.  These  consequences,  with 
others  before  named,  I  would  avoid,  by  making  the  protest  com- 
petent evidence  ;  and  when  it  showed  a  demand,  refusal,  and  no 
objection  explicitly,  as  here,  would  leave  it  to  the  jury,  from 
that  and  the  other  circumstances,  to  say  whether  they  were  or 
were  not  satisfied  that  the  note  was  present. 

In  this  way,  it  is  easy  to  reconcile  full  action  of  the  jury  on 
the  facts  with  that  of  the  court  on  the  law,  and  this,  too,  without 
any  innovation  or  change  in  the  rule  as  to  commercial  paper, 
or  any  violation  of  adjudged  cases,  but  rather  in  conformity  to 
them  and  to  several  strong  analogies. 

This  Court  have,  in  other  cases,  gone  still  further,  and  held  it 
proper  even  to  expand  or  enlarge  the  rules  of  evidence  in  cer- 
tain exigencies.  In  Nicholls  d.  Webb,  8  Wheat.  332,  the  princi- 
ple laid  down  by  Lord  EUenborough,  in  Pritt  v,  Fairclough,  3 
Camp.  R.  305,  as  the  rules  of  evidence,  was  adopted,  namely, 
"  That  they  must  expand  according  to  the  exigencies  of  socie- 
ty.** And,  in  the  Bank  of  Columbia  vs.  Lawrence,  1  Peters,  583, 
speaking  of  a  rule  as  to  diligence,  Thompson,  J.,  says :  ^  For 
the  sake  of  general  convenience,  it  has  been  found  necessary  to 
enlarge  this  rule.** 

But  all  I  ask  here  is  to  go  as  far  as  the  existing  rules  of  evi- 
dence seem  to  justify,  and  let  reasonable  inferences  and  pre- 
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sumptions  be  made  by  the  jury  from  all  that  is  stated  in  the  pro- 
test, and  thus  decide  whether  the  note  was  not  probably  present 
when  the  demand  was  made. 


What  is  due  diligence  in  giving  notice  to  an  endorser  of  the  dishonor  of  a  note. 
Where  the  notice  must  be  given.    At  what  time,  and  in  what  manner. 

The  Bank  op  Columbia  vs»  Lawrence.* 

Mr.  Justice  Thompson  delivered  the  opinion  of  the  Court. 

This  case  comes  before  the  Court  upon  a  writ  of  error  to  the 
Circuit  Court  of  the  District  of  Columbia. 

The  defendant  was  sued  as  endorser  of  a  promissory  note  for 
#5000,  made  by  Joseph  Mulligan,  bearing  date  the  15th  of  July 
1819,  and  payable  sixty*  days  after  date,  at  the  Bank  of  Colum- 
bia. The  making  and  endorsing  the  note,  and  the  demand  of 
payment,  were  duly  proved;  and  the  only  question  upon  the 
trial  was  touching  the  manner  in  which  notice  of  non-payment 
was  given  to  the  endorser ;  no  objection  being  made  to  the  suf- 
ficiency of  the  notice  in  point  of  time. 

The  material  facts  before  the  Court  upon  this  part  of  the  case, 
as  shown  by  the  bill  of  exceptions  were:  that  the  banking-house 
of  the  plaintiffs  was  in  Georgetown,  at  which  place  the  note 
appears  to  be  dated.  That  some  time  before  the  note  fell  due, 
the  defendant  had  lived  in  the  city  of  Washington,  and  carried 
on  the  business  of  a  morocco  leather  dresser,  keeping  a  shop 
and  living  in  a  house  of  his  own,  in  the  said  city.  That  about 
the  year  1818,  he  sold  his  shop  and  stock  in  trade  and  relin- 
quished his  business,  and  removed  with  his  family  to  a  farm,  in 
Alexandria  county,  within  the  District  of  Columbia,  and  about 
two  or  three  miles  from  Georgetown.  That  the  Georgetown 
post-office  vvas  the  nearest  post-office  to  his  place  of  residence, 
and  the  one  at  which  he  usually  received  his  letters. 

The  notice  of  non-payment  was  put  into  the  post-office  at 
Georgetown,  addressed  to  the  defendant  at  that  place.  It  was 
proved,  on  the  part  of  the  defendant,  that  at  the  time  of  his 

•  1  Peters,  578. 
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removal  into  the  country,  and  from  that  time  until  after  the  note 
in  question  fell  due,  he  continued  to  be  the  owner  of  the  house 
in  Washington  where  he  formerly  lived ;  and  which  was  occu- 
pied by  his  sister-in-law,  Mrs.  Harbaugh.  That  he  came  fre- 
quently and  regularly  every  week,  and  as  often  as  two  and 
three  times  a  week,  to  this  house ;  where  he  was  employed  in 
winding  up  his  former  business  and  settling  his  accounts,  and 
where  he  kept  his  books  of  account,  and  where  his  bank  notices, 
such  as  were  usually  served  by  the  runner  of  the  bank  on 
parties  who  were  to  pay  notes,  were  sometimes  left,  and  some- 
times at  a  shop  opposite  to  his  house ;  and  where  also  his 
newspapers  and  foreign  letters  were  left.  That  his  coming  to 
town  and  so  employing  himself,  was  generally  knovm  to  persons 
having  business  with  him.  That  his  residence  in  the  coimtry 
was  known  to  the  cashier  of  the  bank.  That  there  was  a 
regular  daily  mail  from  Georgetown  to  the  city  of  Washington, 
and  that  the  defendant's  house  was  situated  in  Washington,  less 
than  a  quarter  of  a  mile  from  Georgetown. 

There  was  also  some  evidence  given,  on  the  part  of  the 
plaintiffs,  tending  to  show  that  the  usage  of  the  bank  in  serving 
notices  in  similar  cases,  was  conformable  to  the  one  here  pur- 
sued, and  that  the  defendant  was  apprised  of  such  usage.  But 
that  testimony  may  be  laid  out  of  view,  as  this  Court  does  not 
found  its  opinion  in  any  measure  upon  that  part  of  the  case. 
Upon  this  evidence  the  plaintiffs  prayed  the  Court  to  instruct 
the  jury,  that  it  was  not  incumbent  on  them  to  have  left  the 
notice  of  the  non-payment  of  the  note  at  the  house  occupied 
by  Mrs.  Harbaugh,  as  stated  in  the  evidence ;  but  that  it  was 
sufficient,  under  the  circumstances  stated,  to  leave  the  notice 
at  the  post-office  in  Georgetown  ;  which  instructions  the  Court 
refused  to  f^ive,  but  instructed  the  jury  that  their  verdict  must 
be  governed  according  to  their  opinion  and  finding  on  the 
subject  of  usage  which  had  been  given  in  evidence. 

The  jury  found  a  verdict  for  the  defendant. 

From  this  statement  of  the  case  it  appears  that  the  note  was 
made  at  Georgetown,  payable  at  the  Bank  of  Columbia,  in  that 
town.  That  the  defendant,  when  he  endorsed  the  note,  lived 
in  the  county  of  Alexandria,  within  the  District  of  Columbia, 
and  having  what  is  alleged  to  have  been  a  place  of  business 
in  the  city  of  Washington  ;  and  the  notice  of  non-payment  was 
put  into  the  Georgetown  post-office  addressed  to  the  defendant 


AND  PROMISSORY  NOTES.  299 


The  Bank  of  OoIomUa  vs.  Lawrenee. 


at  that  place,  by  which  it  is  understood,  that  the  notice  was 
either  enclosed  in  a  letter,  or  the  notice  itself  sealed  and  super- 
scribed with  the  name  of  the  defendant,  with  the  direction 
"Georgetown"  upon  it;  and  whether  this  notice  is  sufficient 
is  the  question  to  be  decided. 

If  it  should  be  admitted,  that  the  defendant  had  what  is  usu- 
ally called  a  place  of  business  in  the  city  of  Washington,  and 
that  notice  served  there  would  have  been  good ;  it  by  no  means 
follows,  that  service  at  his  place  of  residence,  in  a  different 
place,  would  not  be  equally  good.  Parties  may  be  and  fre- 
quently are  so  situated,  that  notice  may  well  be  given  at  either 
of  several  places.  But  the  evidence  does  not  show  that  the 
defendant  had  a  place  of  business  in  the  city  of  Washington, 
according  to  the  usual  commercial  understanding  of  a  place  of 
business.  There  was  no  public  notoriety  of  any  description 
given  to  it  as  such.  No  open  or  public  business  of  any  kind 
carried  on,  but  merely  occasional  employment  there,  two  or 
three  times  a  week,  in  a  house  occupied  by  another  person ; 
and  the  defendant  only  engaged  in  settling  up  his  old  business. 
In  this  view  of  the  case  the  inquiry  is  narrowed  down  to  the 
single  point,  whether  notice  through  the  post-office  at  George- 
town was  good ;  the  defendant  residing  in  the  country  two  or 
three  miles  distant  from  that  place,  in  the  county  of  Alexandria. 

The  general  rule  is,  that  the  party  whose  duty  it  is  to  give 
notice  in  such  cases,  is  bound  to  use  due  diligence  in  communi- 
cating such  notice.  But  it  is  not  required  of  him  to  see  that 
the  notice  is  brought  home  to  the  party.  He  may  employ  the 
usual  and  ordinary  mode  of  conveyance,  and  whether  the 
notice  reaches  the  party  or  not,  the  holder  has  done  all  that 
the  law  requires  of  him. 

It  seems  at  this  day  to  be  well  settled,  that  when  the  facts 
are  ascertained  and  undisputed,  what  shall  constitute  due  dili- 
gence is  a  question  of  law.  This  is  certainly  best  calculated 
to  have  fixed  and  uniform  rules  on  the  subject,  and  is  highly 
important  for  the  safety  of  holders  of  commercial  paper. 

And  these  rules  ought  to  be  reasonable  and  founded  in 
general  convenience,  and  with  a  view  to  clog,  as  little  as  possi- 
ble, consistently  with  the  safety  of  parties,  the  circulation  of 
paper  of  this  description  ;  and  the  rules  which  have  been  settled 
on  this  subject  have  had  in  view  these  objects.  Thus,  when  a 
party  entitled  to  notice,  has  in  the  same  city  or  town  a  dwell- 
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ing-house  and  counting-house  or  place  of  business,  within  the 
compact  part  of  such  city  or  town,  a  notice  delivered  at  either 
place  is  sufficient,  and  if  his  dwelling  and  place  of  business  be 
within  the  district  of  a  letter  carrier,  a  letter  containing  such 
notice  addressed  to  the  party  and  left  at  the  post-office,  would 
also  be  sufficient.  All  these  are  usual  and  ordinary  modes  of 
communication,  and  such  as  affi>rd  reasonable  ground  for 
presuming  that  the  notice  will  be  brought  home  to  the  party 
without  unreasonable  delay.  So  when  the  holder  and  en- 
dorser live  in  diffisrent  post  towns,  notice  sent  by  the  mail 
is  sufficient,  whether  it  reaches  the  endorser  or  not.  And  this 
for  the  same  reason,  that  the  mail  being  a  usual  channel  of 
communication,  notice  sent  by  it  is  evidence  of  due  diligence. 
And  for  the  sake  of  general  convenience  it  has  been 
found  necessary  to  enlarge  this  rule.  And  it  is  accordingly 
held,  that  when  the  party  to  be  affected  by  the  notice  re- 
sides in  a  different  place  from  the  holder,  the  notice  may  be 
sent  by  the  mail  to  the  Post  Office  nearest  to  the  party  entitled 
to  such  notice.  It  has  not  been  thought  advisable,  nor  is  it  be- 
lieved that  it  would  comport  with  practical  convenience,  to  fix 
any  precise  distance  from  the  Post  Office,  within  which  the 
party  must  reside,  in  order  to  make  this  a  good  service  of  the 
notice.  Nor  would  we  be  understood  as  laying  it  down  as  a 
universal  rule,  that  the  notice  must  be  sent  to  the  Post  Office 
nearest  to  the  residence  of  the  party  to  whom  it  is  addressed. 
If  he  was  in  the  habit  of  receiving  his  letters  through  a  more 
distant  Post  Office,  and  that  circumstance  was  known  to  the 
holder,  or  party  giving  the  notice,  that  might  be  the  more  pro- 
per channel  of  communication,  because  he  would  be  most  likely 
to  receive  it  in  that  way ;  and  it  would  be  the  ordinary  mode  of 
communicating  information  to  him,  and,  therefore,  evidence  of 
due  diligence. 

In  cases  of  this  description,  where  notice  is  sent  by  mail  to  a 
party  living  in  the  country,  it  is  distance  alone,  or  the  usual 
course  of  receiving  letters,  which  must  determine  the  sufficiency 
of  the  notice.  The  residence  of  the  defendant,  therefore,  being 
in  the  county  of  Alexandria,  cannot  affect  the  question.  It  was 
in  proof  that  the  Post  Office  in  Georgetown  was  the  one  nearest 
his  residence,  and  only  two  or  three  miles  distant,  and  through 
which  he  usually  received  his  letters.  The  letter  containing  the 
notice,  it  is  true,  was  directed  to  him  at  Georgetown.  But  there 
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is  nothing  showing  that  this  occasioned  any  mistake  or  misap- 
prehension with  respect  to  the  person  intended,  or  any  delay  in 
receiving  the  notice.  And,  as  the  letter  was  there  to  be  deli- 
vered to  the  defendant,  and  not  to  be  forwarded  to  any  other 
Post  Office,  the  address  was  unimportant,  and  could  mislead  no 
one. 

No  cases  have  fallen  under  the  notice  of  the  Court  which  have 
suggested  any  limits  to  the  distance  from  the  Post  Office,  within 
which  a  party  must  reside,  in  order  to  make  the  service  of  the 
notice  in  this  manner  good.  Cases,  however,  have  occurred, 
where  the  distance  was  much  greater  than  in  the  one  now  before 
the  Court,  and  the  notice  held  sufficient.  16  Johns.  218.  Incases 
where  the  party  entitled  to  notice  resides  in  the  country,  unless 
notice  sent  by  mail  is  sufficient,  a  special  messenger  must  be  em- 
ployed for  the  purpose  of  serving  it.  And  we  think  that  the  pre- 
sent case  is  clearly  one  which  does  not  impose  upon  the  plaintiffs 
such  duty.  We  do  not  mean  to  say  no  such  cases  can  arise,  but 
they  will  seldom,  if  ever,  occur,  and  at  all  events  such  a  course 
ought  not  to  be  required  of  a  holder,  except  under  very  special 
circumstances.  Some  countenance  has  lately  been  given  to  this 
practice  in  England  in  extraordinary  cases,  by  allowing  the 
holder  to  recover  of  the  endorser  the  expenses  of  serving  notice 
by  a  special  messenger.  The  case  of  Pearson  vs,  Crallan  (2 
Smith's  Rep.  404.  Chitty,  222,  note),  is  one  of  this  description. 
But  in  that  case  the  Court  did  not  say  that  it  was  necessary  to 
send  a  special  messenger,  and  it  was  left  to  the  jury  to  decide 
whether  it  was  done  wantonly  or  not.  The  holder  is  not  bound 
to  use  the  mail  for  the  purpose  of  sending  notice.  He  may  em- 
ploy a  special  messenger,  if  he  pleases,  but  no  case  has  been 
found  where  the  English  Courts  have  directly  decided  that  he 
must.  To  compel  the  holder  to  incur  such  expense  would  be 
unreasonable,  and  the  policy  of  adopting  a  rule  that  will  throw 
such  an  increased  charge  upon  commercial  paper,  on  the  party 
bound  to  pay,  is  at  least  very  questionable. 

We  are  accordingly  of  opinion  that  the  notice  of  non-payment 
was  duly  served  upon  the  defendant,  and  that  the  Court  erred  in 
refusing  so  to  instruct  the  jury. 
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Bank  of  Alexandria  vs,  Swann.* 

Mr.  Justice  Thompson  delivered  the  opinion  of  the  Court 
This  suit  was  brought  in  the  Circuit  Court  of  the  District  of 
Columbia,  for  the  county  of  Alexandria,  upon  a  promissory  note 
made  by  Humphrey  Peake,  and  endorsed  by  the  defendant  in 
error.  Upon  the  trial  the  jury  found  a  special  verdict,  up<m 
which  the  Court  gave  judgment  for  the  defendant,  and  the  case 
comes  here  upon  a  writ  of  error. 

The  points  upon  which  the  decision  of  the  case  turns,  resolve 
themselves  into  two  questions. 

1.  Whether  notice  of  the  dishonor  of  the  note  was  given  to 
the  endorser  in  due  time  ? 

2.  Whether  such  notice  contained  the  requisite  certainty  in 
the  description  of  the  note  ? 

The  note  bears  date  on  the  23d  day  of  June,  1629,  and  is  for 
the  sum  of  one  thousand  four  hundred  dollars,  payable  sixty 
days  after  date  at  the  Bank  of  Alexandria.  The  last  day  of 
grace  expired  on  the  25th  of  August,  and  on  that  date  the  note 
was  duly  presented  and  demand  of  payment  made  at  the  bank, 
and  protested  for  non-payment;  and  on  the  next  day  notice 
thereof  was  sent  by  mail  to  the  endorser,  who  resided  in  the 
city  of  Washington. 

The  general  rule,  as  laid  down  by  this  Court  in  Lenox  vs. 
Roberts,  2  Wheat.  373,  4  Cond.  Rep.  163,  is,  that  the  demand 
of  payment  should  be  made  on  the  last  day  of  grace,  and  notice 
of  the  default  of  the  maker  be  put  into  the  post  office  early 
enough  to  be  sent  by  the  mail  of  the  succeeding  day.  The 
special  verdict  in  the  present  case  finds,  that  according  to  the 
course  of  the  mail  from  Alexandria  to  the  city  of  Washington, 
all  letters  put  into  the  mail  before  half-past  eight  o'clock,  P.  M., 
at  Alexandria,  would  leave  there  some  time  during  that  night, 
and  would  be  deliverable  at  Washington  the  next  day,  at  any 
time  after  eight  o'clock,  A.  M. ;  and  it  is  argued  on  the  part  of 
the  defendant  in  error,  that  as  demand  of  payment  was  made 
before  three  o'clock,  P.  M.,  notice  of  non-payment  of  the  note 
should  have  been  put  into  the  post-office  on  the  same  day  it  was 

*  9  Peten,  33. 
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dishonored,  early  enough  to  have  gone  with  the  mail  of  that 
evening.  The  law  does  not  require  the  utmost  possible  dili- 
gence in  the  holder  in  giving  notice  of  the  dishonor  of  the  note; 
all  that  is  required  is  ordinary,  reasonable  diligence ;  and  what 
shall  constitute  reasonable  diligence  ought  to  be  regulated  with 
a  view  to  practical  convenience,  and  the  usual  course  of  busi- 
ness. In  the  case  of  the  Bank  of  Columbia  vs.  Lawrence, 
1  Peters,  583,  it  is  said  by  this  Court  to  be  well  settled  at  this 
day,  that,  when  the  facts  are  ascertained,  and  are  undisputed, 
what  shall  constitute  due  diligence  is  a  question  of  law :  that 
this  is  best  calculated  for  the  establishment  of  fixed  and  uniform 
rules  on  the  subject,  and  is  highly  important  for  the  safety  of 
holders  of  commercial  paper.  The  law,  generally  speaking, 
does  not  regard  the  fractions  of  a  day;  and  although  the 
demand  of  payment  at  the  bank  was  required  to  be  made  during 
banking  hours,  it  would  be  unreasonable,  and  against  what  the 
special  verdict  finds  to  have  been  the  usage  of  the  bank  at  that 
time,  to  require  notice  of  non-payment  to  be  sent  to  the  endorser 
on  the  same  day.  This  usage  of  the  bank  corresponds  with  the 
rule  of  law  on  the  subject.  If  the  time  of  sending  the  notice 
is  limited  to  a  fractional  part  of  a  day,  it  is  well  observed  by 
Chief  Justice  Hosmer,  in  the  case  of  the  Hartford  Bank  vs. 
Stedman  and  Gordon,  3  Conn.  Rep.  495,  that  it  will  always 
come  to  a  question,  how  swiftly  the  notice  can  be  conveyed. 
We  think,  therefore,  that  the  notice  sent  by  the  mail,  the  next 
day  after  the  dishonor  of  the  note,  was  in  due  time. 

2.  The  next  question  is,  whether  in  the  notice  sent  to  the  en- 
dorser, the  dishonored  note  is  described  with  sufficient  certainty. 

The  law  has  prescribed  no  particular  form  for  such  notice. 
The  object  of  it  is  merely  to  inform  the  endorser  of  the  non- 
payment by  the  maker,  and  that  he  is  held  liable  for  the  payment 
thereof. 

The  misdescription  complained  of  in  this  case,  is  in  the 
amount  of  the  note.  The  note  is  for  one  thousand  four  hundred 
dollars,  and  the  notice  describes  it  as  for  the  sum  of  one  thousand 
four  hundred  and  fifty-seven  dollars.  In  all  other  respects  the 
description  is  correct ;  and  in  the  margin  of  the  note  is  set  down 
in  figures  1457,  and  the  special  verdict  finds  that  the  note  in  ques- 
tion was  discounted  at  the  bank,  as  and  for  a  note  of  one  thou- 
sand four  hundred  and  fifty-seven  dollars ;  and  the  question  is, 
whether  this  was  such  a  variance  or  misdescription  as  might 
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reasonably  mislead  the  endorser  as  to  the  note,  for  payment  of 
which  he  was  held  responsible.  If  the  defendant  had  been  an 
endorser  of  a  number  of  notes  for  Humphrey  Peake,  there  might 
be  some  plausible  grounds  for  contending  that  this  variance  was 
calculated  to  mislead  him.  But  the  special  verdict  finds  that 
from  the  5th  day  of  February,  1828  (the  date  of  a  note  for  which 
the  one  now  in  question  was  a  renewal),  down  to  the  day  of  the 
trial  of  this  cause,  there  was  no  other  note  of  the  said  Humphrey 
Peake  endorsed  by  the  defendant,  discounted  by  the  bank,  or 
placed  in  the  bank  for  collection  or  otherwise.  There  was,  there- 
fore, no  room  for  any  mistake  by  the  endorser  as  to  the  identity 
of  the  note.  The  case  falls  within  the  rule  laid  down  bv  this 
Court  in  the  case  of  Mills  vs.  The  Bank  of  the  United  States,  11 
Wheat.  376,  that  every  variance,  however  immaterial,  is  not 
fatal  to  the  notice.  It  must  be  such  a  variance  as  conveys  no 
sufficient  knowledge  to  the  party  of  the  particular  note  which 
has  been  dishonored.  If  it  does  not  mislead  him,  if  it  conveys 
to  him  the  real  fact  without  any  doubt,  the  variance  cannot  be 
material,  either  to  guard  his  rights  or  avoid  his  responsibility.  In 
that  case,  as  in  the  one  now  before  the  Court,  it  appeared  that 
there  was  no  other  note  in  the  bank  endorsed  by  Mills ;  and  this 
the  Court  considered  a  controlling  fact,  to  show  that  the  endorser 
could  not  have  been  misled  by  the  variance  in  the  date  of  the 
note,  which  was  the  misdescription  then  complained  of. 

The  judgment  of  the  Circuit  Court  is  accordingly  reversed, 
and  the  cause  sent  back  with  directions  to  enter  judgment  for 
the  plaintiffs,  upon  the  special  verdict  found  by  the  jury. 

There  is  no  portion  of  the  law  of  greater  practical  interest  or  importance,  than 
that  relating  to  the  proceedings  which  are  necessary  to  ^  the  Hability  of  the  en- 
dorsers of  commercial  paper  upon  its  dishonor.  As  the  decisions  of  the  Supreme 
Court  embrace  a  discussion  of  the  most  important  principles  upon  this  subject, 
and  constitute  the  highest  and  most  authoritative  exposition  of  the  law,  we  have 
devoted  the  space  allowed  to  this  note,  to  a  review  of  them. 

What  amounts  to  due  diligence  in  giving  notice  of  the  dishonor  of  a  note, 
has  been  repeatedly  held  to  be  a  question  of  law,  where  the  facts  upon  which 
it  depends  are  ascertained  and  undisputed.  Bank  of  Columbia  vs,  Lawrence, 
1  Peters,  678 ;  Dickens  vs.  Beal,  1 0  Peters,  672 ;  Rhett  vs,  Poe,  2  Howard,  467 ; 
Harris  rs.  Robinson,  4  Howard,  336. 

The  general  subject  may  be  corysidered  in  reference,  1st,  to  the  place  at 
which  notice  should  be  given ;  2d,  the  time  within  which  it  must  be  given ;  and 
3d,  the  form  of  the  notice. 

If  due  diligence  is  exercised  in  sending  the  notice,  it  is  not  material  whether 
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it  be  received  or  not.  '*  It  ia,"  says  Mr.  Justice  Baldwin,  in  Dickins  vs.  Bed, 
10  Peters,  582,  "  the  clear  and  conclusive  result  of  the  cases,  that  as  between 
the  holder  and  the  drawer  or  endorser  of  a  dishonored  bill,  the  question  of  lia- 
bility depends  not  on  actual  notice,  but  on  seasonable  diligence,  which  is  in  all 
cases  tantamount  to  actual  notice,  whether  given  or  not  S.  P.  Harris  vs. 
Robinson,  4  Howard,  336.  Shed  vs.  Brett  1  Pick.  Rep.  401.  Jones  vs.  Wardell, 
6  Watts  &  Serj.  398,  Stocken  vs.  Collin,  7  Mees  &  Welsh.  Rep.  615. 

And  first  as  to  the  place  at  which  notice  must  be  given  : 

The  leading  principles  which  are  stated  by  Judge  Thompson  in  The  Bank 
of  Columbia  vs.  Lawrence,  came  under  review,  and  were  affirmed  in  2  Peters' 
Rep.  543,  Bank  of  the  Unitod  States  vs.  Carneal.     Carneal,  who  was  the 
endorser  of  the  note  in  suit,  and  which  had  been  discounted  by  the  bank, 
resided  in  Campbell  county,  Kentucky ;  the  office  of  the  bank,  and  the  residence 
of  the  other  parties,  being  in  Cincinnati,  on  the  opposite  shore  of  the  river, 
about  two  miles  above.    The  county  seat  of  Campbell  was  Newport,  where 
there  was  a  post-office,  about  three  miles  from  the  residence  of  Carneal.    There 
was  also  a  post-office  still  nearer,  at  the  town  of  Covington.    At  the  time  the 
note  in  question  fell  due,  the  mails  from  Cincinnati  passed  only  once  a  week 
through  Covington,  and  three  times  a  week  through  Newport.    Carneal  was  in 
the  habit  of  receiving  letters  at  each  of  these  offices,  and  also  in  Cincinnati, 
which  latter  place  he  visited  almost  daily,  and  in  which  he  was  well  known. 
The  postmaster  in  Cincinnati  was  in  the  habit  of  detaining  all  letters  directed 
to  him  at  that  place,  in  the  office,  until  he  called  for  them ;  those  directed  to 
him  in  Campbell  county,  whenever  he  observed  the  address,  he  sent  by  the 
Covington  mail,  though,  where  the  residence  of  the  party  was  unknown,  the 
general  practice  was  to  send  such  letters  to  Newport.     The  notice  in  this  case 
was  put  in  the  office  at  Cincinnati,  directed  to  Thomas  D.  Carneal,  Campbell 
county,  Kentucky.    ^  It  has  been  objected,"  says  Judge  Story,  **  that  the 
direction  of  this  letter  to  Campbell  county,  generally  was  not  sufficient,  but 
that  it  ought  to  have  been  directed  to  the  nearest  post-office,  for  otherwise  it 
might  happen  that  it  would  be  sent  to  an  office,  which,  though  the  county  seat, 
might  be  very  distant  from  the  residence  of  the  party.     Whether  a  mere  direc- 
tion to  the  county,  without  further  speciBcation,  where  the  party  does  not  reside 
in  any  town  therein,  would  be  sufficient  in  all  cases  and  under  all  circum- 
stances, we  do  not  think  it  necessary  to  decide. 

^'That  question  may  well  be  left  until  it  arises  for  judgment.  But  where  the 
description  is  general,  if  it  in  fact  is  sent  to  the  proper  post-office,  or  if,  after  due 
inquiry,  it  is  the  only  description  within  the  reach  of  the  person  sending  the 
notice,  we  think  it  may  be  safely  declared  to  be  sufficiently  certain,  and  that  a 
different  doctrine  would  materially  clog  the  circulation  of  negotiable  paper.  We 
think  the  description  in  the  present  case  was  in  every  view  sufficient.  There 
was  no  misdirection,  for  Carneal  did  live  in  Campbell  County.  His  actual  re- 
sidence was  well  known  to  the  postmaster  in  Cincinnati,  and  the  description  did 
not  and  could  not  mislead  him.  If  the  direction  was  observed,  it  would  be  sent 
to  Covington,  or  would  be  delivered  at  Cincinnati.  If  not,  it  would  be  sent  at 
farthest  to  Newport.  Then  was  the  notice  in  fact  duly  given,  or  duly  sent 
through  the  proper  post-office  7  We  are  all  of  opinion  that  it  was.  The  post- 
office  at  Cincinnati  was  almost  as  near  to  the  party's  residence  as  Covington. 

20 
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The  diflerence  is  too  trifling  to  aflbrd  any  just  groiind  of  preference ;  and  Cin- 
cinnati was  the  place  where  he  was  most  likely  to  receive  the  letter  promptly, 
since  it  was  the  place  of  his  business,  and  of  his  habitoal  and  almost  daily  resort 
If  it  had  never  been  transmitted  from  that  office  at  all,  we  are  not  prepared  to  say, 
that  under  such  circumstances  the  notice  left  there  was  not  of  itself  sufficient, 
since  the  party  was  known  there,  and  his  description  unequivocal.  It  does  not 
appear  in  point  of  fact  that  it  ever  did  leave  that  place  for  any  other  post-office. 
If  it  did  not,  the  strong  presumption  is  that  it  was  there  delivered  to  the  party. 
But  if  it  was  sent  to  Newport,  how  can  the  Court  say  that  it  was  mis-sent  ?  The 
party  was  in  the  habit  of  receiving  letters  there ;  it  was  the  county  seat,  and 
the  mail  by  that  route  was  three  times  a  week,  and  that  by  Covington  only  once 
a  week.  The  probabilities,  therefore,  of  an  early  receipt  of  the  letter  from  this 
circumstance,  might  fairly  balance  any  in  the  opposing  scale  from  the  increase 
of  distance,  and  the  intervention  of  the  river  Licking.  And  in  fact,  the  letter 
would  at  that  time  have  reached  Newport  two  days  earlier  than  it  would  have 
reached  Covington.  We  think  it  would  be  inconvenient  and  dangerous  to  lay 
down  any  rule,  that  the  person  sending  a  notice  ought  under  such  circumstances 
to  direct  the  letter  to  the  nearest  postroffice.  We  think  that  the  notice  would 
have  been  good  by  either  route ;  indeed  good  if  left  at  the  post-office  at  Cincin- 
nati." And  in  another  part  of  the  same  opinion,  Judge  Story  observes,  ^  It  is 
difficult  to  lay  down  any  universal  rule,  as  to  what  is  due  diligence  in  respect 
to  notice  to  endorsers.  Many  cases  must  be  decided  upon  their  own  particular 
circumstances,  however  desirable  it  may  be,  when  practicable,  to  lay  down  a 
general  rule.  The  object  of  the  law,  in  all  cases,  is  to  enforce  the  transmission 
of  the  notice  by  such  a  route,  as  that  it  may  reach  the  party  in  a  reasonable 
time." 

Again,  in  the  case  of  the  Bank  of  the  United  States  vs.  Hatch,  the  same 
judge  remarks :  "  In  cases  of  this  nature,  the  law  does  not  require  the  highest 
and  strictest  degree  of  diligence  in  giving  notice ;  but  such  a  degree  of  reason- 
able diligence  as  will  ordinarily  bring  home  notice  to  the  party.  It  is  a  rule 
founded  upon  puUic  convenience,  and  the  general  course  of  business ;  and  only 
requires  that  in  common  intendment  and  presumption,  the  notice  is  by  such 
means  as  will  be  ef&ctual.  The  notice  in  the  present  case  was  left  at  a  private 
boarding-house,  where  Hatch  lodged ;  which  must  be  considered  to  all  intents 
and  purposes,  his  dwelling-house.  It  was  left  then  at  the  proper  place ;  and  if 
the  delivery  had  been  to  a  master  of  the  house,  or  to  a  servant  of  the  house, 
there  could  be  no  doubt  that  it  would  have  been  sufficient  Stedman  V5. 
Gooch,  1  Esp.  Rep.  4.  The  notary  called  at  the  house,  and  upon  inquiry  of  a 
fellow  boarder  and  inmate  of  the  house,  he  was  informed  that  Hatch  was  not 
within ;  he  then  left  the  notice  with  a  fellow  boarder,  requesting  him  to  deliver 
it  to  Hatch.  The  boarder  must  be  necessarily  understood,  by  receiving  the 
notice  under  such  circumstances,  impliedly  to  engage  to  deliver  it.  The  ques- 
tion then  is  whether  such  a  notice,  so  delivered,  does  not  aflbrd  as  reasonable  a 
presumption  of  its  being  received,  as  if  delivered  to  a  tenant  of  the  house. 
This  is  not  like  the  case  of  a  public  inn,  and  a  delivery  to  a  mere  stranger,  who 
happens  to  be  there  in  transitu,  and  cannot  be  presumed  to  have  any  knowledge 
or  intercourse  with  the  party.  Boarders  at  the  same  house  may  be  presumed 
to  meet  daily,  and  to  feel  some  interest  in  the  concerns  of  each  other,  and  to 
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perform  puncttially  such  common  duties  of  civility  as  this.  In  our  large  cities 
many  persons  engaged  in  business  live  in  boarding-houses,  in  this  manner. 
It  is  not  always  easy  to  obtain  access  to  the  master  of  the  house,  or  to  servants 
who  may  be  safely  intrusted  with  the  delivery  of  notices  of  this  sort.  A  per- 
son who  resides  in  the  house  upon  a  footing  of  equality  with  all  the  guests, 
may  well  be  supposed  to  feel  a  deeper  interest  in  such  matters  than  a  mere  ser- 
vant, whose  occupations  are  pressing  and  various,  and  whose  pursuits  do  not 
lead  him  to  place  so  high  a  value  upon  a  scrupulous  discharge  of  duty.  We 
think  that  a  stricter  rule  would  be  found  inconvenient,  and  tend  to  subvert 
rather  than  subserve  the  purposes  of  justice.  No  case  exactly  in  point  has  been 
cited  at  the  bar.  That  of  Stedman  vs.  Gooch,  1  £sp.  Rep.  4,  approaches  near 
to  it ;  but  there  the  notice  was  left  with  the  woman  who  kept  the  house,  at 
which  the  party  was  a  lodger.  No  stress,  however,  seems  to  have  been  laid 
upon  this  circumstance,  to  distinguish  it  from  the  case  of  a  delivery  to  any 
other  inmate  of  the  house,  either  servant  or  fellow  boarder." 

It  seems  to  the  editor,  that  the  rule  which  is  here  laid  down  is  almost  too 
lax,  and  that  it  would  not  be  unreasonable  to  require  the  holder  of  negotiable 
paper  which  has  been  dishonored,  when  notice  cannot  be  given  to  the  endorser 
himself,  to  leave  it  at  the  proper  place  with  some  person  whom  the  law  can 
presume  that  he  has  authorized  to  receive  it,  or  whose  duty  it  is  to  deliver  it. 
It  is  the  business  of  the  master  of  a  house,  and  his  servants,  to  take  care  of 
any  package  that  may  be  left  for  a  boarder,  and  to  see  that  it  reaches  its  desti- 
nation. And  for  any  injury  arising  from  their  carelessness,  the  law  would  ^ve 
a  remedy.  In  the  case  of  a  fellow  boarder,  it  is  a  mere  act  of  civility,  under- 
taken gratuitously,  not  supposed  to  involve  any  personal  responsibility,  and 
from  whom  in  any  event  the  law  would  require  a  less  degree  of  care  and 
fidelity.  The  case  of  the  Bank  of  the  United  States  vs,  Corcoran,  2  Peters, 
121,  although  not  parallel  in  its  circumstances,  would  seem  to  require  from  the 
endorser  the  exercise  of  greater  diligence  than  is  consistent  with  some  expres- 
sions in  the  opinion  of  Judge  Story.  Corcoran,  the  endorser,  at  the  time  of  the 
notice,  lived  in  a  house  in  Georgetown,  the  lower  front  room  of  which  was 
occupied  separately  as  a  store,  by  his  son  James  Corcoran,  there  being  a  dis- 
tinct entrance  to  the  dwelling  part  of  the  house  by  an  alley,  apart  from  the 
store.  At  the  time  of  the  maturity  of  the  note,  the  defendant  was  postmaster 
of  Georgetown,  and  kept  the  post-ofiice  in  another  part  of  town,  and  was  in 
the  habit  of  transacting  his  private  business  at  it.  He  was,  however,  very 
often  in  and  about  the  store  of  his  son,  and  written  communications  had  been 
frequently  left  for  him  there,  as  well  as  at  the  dwelling-house,  especially  before 
he  became  postmaster,  some  twelve  months  previous ;  and  it  had  been  the 
habit  of  the  son,  if  present  when  such  notices  were  delivered,  to  direct  the 
bearer  to  take  them  to  the  post-office,  or  if  left  in  his  absence,  to  take  them 
there  himself;  the  son  at  that  time  lived  with  his  family  in  another  house. 
The  Court  said  that  a  notice  left  for  the  elder  Corcoran  at  the  store  was  not  a 
good  service.  In  this  case  there  was  as  strong  a  probability  that  the  notice 
was  in  fact  received,  as  in  the  case  of  the  Bank  of  the  United  States  vs.  Hatch ; 
but  there  was  no  circumstance  from  which  the  law  could  raise  such  a  presump- 
tion, as  it  may  and  must  do,  where  the  notice  is  given  to  one  whose  duty  it  is 
to  deliver  it. 
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Suppose,  however,  that  the  residence  or  place  of  hosiDess  of  the  endoner  is 
closed,  what  is  the  duty  of  the  notary  ?  This  question  came  up  for  considera- 
tion in  the  case  of  Williams  vs.  the  Bank  of  the  United  States,  2  Peters,  96. 
The  notary  ol  the  Bank  called  at  the  house  of  the  defendant,  Williams,  who 
was  the  endorser  of  the  note  on  which  suit  had  been  brought,  to  inform  him  of 
its  dishonor.  He  found  the  doors  closed  and  locked,  and  upon  inquiry  of  the 
nearest  resident,  was  told  that  Williams  had  left  the  city  with  his  family,  on  a 
visit,  but  for  what  period  was  unknown.  The  notary,  without  making  any 
further  inquiries,  or  trying  to  ascertain  whether  Williams  had  appointed  an 
agent  to  attend  to  his  business  during  his  absence,  left  the  notice  at  an  adjoin- 
ing house,  with  a  request  that  it  should  be  delivered  to  Williams  upon  his 
return.  The  question  was  as  to  the  sufficiency  of  the  notice,  and  the  follow- 
ing is  the  opinion  of  the  Court  on  that  point,  as  delivered  by  Mr.  Justice 
Washington. 

^  The  general  rule  of  law  applicable  to  the  subject  has  long  been  settled ; 
that,  to  enable  the  holder  of  a  bill  of  exchange  or  promissory  note  to  charge 
the  endorser,  it  is  incumbent  on  him  to  prove  that  timely  notice  of  the  dishonor 
of  the  bill,  or  of  the  non-payment  of  the  note,  was  given  to  the  endorser,  or  if 
this  could  not  be  done,  he  must  excuse  the  omission  by  showing  that  due 
diligence  had  been  used  to  give  such  notice. 

*^  If  the  parties  reside  in  the  same  city  or  town,  the  endorser  must  be  per- 
sonally noticed  of  the  dishonor  of  the  bill  or  note,  either  verbally  or  in  writing; 
or  a  written  notice  must  be  left  at  his  dwelling-house  or  place  of  business. 
Either  mode  is  sufficient,  but  one  or  the  other  must  be  observed,  unless  it  is 
prevented  by  the  act  of  the  party  entitled  to  the  notice. 

*'  In  the  case  now  under  consideration,  the  banking-house  of  the  defendants 
in  error,  and  the  dwelling-house  of  the  plaintiff,  were  located  in  the  same  city. 
The  notary  called  at  the  plaintifTs  house,  which  he  found  shut  up,  and  the 
door  locked.  Upon  inquiry  of  the  nearest  resident,  he  was  informed  that  the 
defendant  with  his  family  had  lefl  town  on  a  visit,  but  for  how  long  a  period 
was  unknown  to  this  pert$on  ;  no  further  attempt  was  made  to  ascertain  where 
the  plaintiff  in  error  was  gone,  or  whether  he  had  \e(t  any  person  in  town  to 
attend  to  his  business*  The  question  to  be  decided  is,  whether  under  these 
circumstances  the  defendants  are  excused  for  not  having  given  the  notice 
which  the  law  requires  ? 

"  In  the  case  of  Goldsmith  and  Bland,  Bayley  on  Bills,  224,  note,  it  was 
decided  that  it  was  sufficient  to  send  a  verbal  notice  to  the  defendant's  count- 
ing-house, and  if  no  person  be  there  in  the  ordinary  hours  of  business  to 
receive  it,  it  is  not  necessary  to  leave  or  send  a  written  one.  The  principle  of 
this  decision  is,  that  the  counting-house  of  the  defendant  is  the  place  in  which 
tlie  holder  was  entitled,  during  the  regular  hours  of  business,  to  look  for  the 
person  for  whom  the  notice  was  intended,  or  fur  some  person  authorized  by 
him  to  receive  it ;  and  that  the  omission  to  give  it,  was  occasioned,  not  by  the 
want  of  due  diligence  in  the  holder,  but  by  the  fault  of  the  party  who  claimed 
a  right  to  receive  it 

"  The  principle  here  stated  is  not  peculiar  U>  this  class  of  contracts.  If  a 
party  to  a  contract,  who  is  entitled  to  the  benefit  of  a  condition,  upon  the  per- 
formance of  which  his  responsibility  is  to  arise,  dispense  with,  or  by  any  act 
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of  his  own  prevent  the  performance,  the  opposite  party  is  excused  from  proving 
a  strict  compliance  with  the  condition. 

**  Thus,  if  the  precedent  act  is  to  be  performed  at  a  certain  time  or  place, 
and  a  strict  performance  of  it  is  prevented  by  the  absence  of  the  party  who 
has  a  right  to  claim  it,  the  law  will  not  permit  him  to  set  up  the  non-perform- 
ance of  the  condition  as  a  bar  to  the  responsibility  which  his  part  of  the 
contract  had  imposed  upon  him. 

'*  The  application  of  this  general  principle  of  law  to  the  subject  before  us, 
may  be  illustrated  by  other  cases  than  the  one  immediately  under  considera- 
tion. The  holder  of  a  bill  or  promissory  note,  in  order  to  entitle  himself  to 
call  upon  the  drawer  or  endorser,  must  give  notice  of  its  dishonor  to  the  party 
whom  he  means  to  charge.  But  if,  when  the  notice  should  be  given,  the 
party  entitled  to  it  be  absent  from  the  State,  and  has  left  no  known  agent  to 
receive  it ;  if  he  abscond,  or  has  no  place  of  residence  which  reasonable 
diligence  used  by  the  holder  can  enable  him  to  discover,  the  law  dispenses 
with  the  necessity  of  giving  regular  notice.    , 

''  So  where  the  parties,  as  in  this  case,  reside  in  the  same  city  or  town,  the 
notice  should  be  given  at  the  dwelling-house  or  place  of  business  of  the  party 
entitled  to  claim  it ;  and  the  duty  of  the  holder  does  not  require  of  him  to  give 
the  notice  at  any  other  place.  If  the  giving  of  the  notice  at  either  of  these 
places  be  prevented  by  the  act  of  the  party  entitled  to  receive  it,  the  performance 
of  the  condition  is  excused. 

^  In  this  case,  the  notary  called  at  the  dwelling-house  of  the  endorser,  at  the 
regular  time  and  at  a  seasonable  hour,  for  aught  that  appears,  to  serve  the 
notice,  and  found  the  house  shut  up,  the  doors  locked,  and  the  family  absent 
from  town  upon  a  visit  of  unknown  duration  to  the  agent  of  the  bank,  or  to  his 
informer.  What  was  he  to  do  ?  He  was  not  bound  to  call  a  second  time,  nor 
was  he  under  any  obligation  to  leave  a  written  notice ;  even  if  he  could  have 
found  an  entrance  into  the  house. 

*'  But  it  is  insisted  that  the  defendants  in  error  were  bound,  under  the  circum- 
stances of  this  case,  to  give  notice  to  the  plaintiff  through  the  channel  of  the 
post-office ;  and  the  case  of  Ogden  vs,  Cowley,  2  Johns.  Rep.  274,  is  relied  upon 
in  suppott  of  this  position. 

^  In  that  case  the  notary  called  at  the  house  of  the  endorser,  and  of  his 
deceased  partner,  for  the  purpose  of  giving  them  notice  of  the  non-payment  of 
the  note,  but  found  their  house  locked  up,  and  on  inquiring  at  the  next  door, 
was  told  that  they  were  gone  out  of  town.  On  the  same  day,  the  notary  put  a 
letter  into  the  post-office  in  the  city  of  New  York,  addressed  to  the  defendant 
and  his  partner,  informing  them  of  the  non-payment  of  the  note,  and  that  they 
were  looked  to  for  payment.  It  appeared  that  at  that  time  the  yellow  fever 
prevailed  in  the  city.  The  Court  decided  that  all  proper  steps  were  taken  to 
communicate  the  requisite  notice  to  the  endorser,  and  that  the  notice  was  of 
course  sufficient. 

^  It  may  be  remarked  upon  this  case,  that  the  absence  of  the  endorsers  from 
their  houses  was  probably  the  consequence  of  a  temporary  removal  from  the 
city,  on  account  of  the  prevailing  sickness,  and  that  the  case  does  not  inform 
us  whether  the  place  to  which  they  had  removed  was  known  to  the  notary. 
We  are  not  prepared  to  say,  that  in  such  a  case,  the  parties  entitled  to  notice 
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were  bound  to  be  at  their  dwelling^hooses,  or  to  have  any  penen  there  at  the 
time  the  notary  called  to  receive  notice,  and  conseqoently  that  their  aheenoe, 
and  the  closing  of  their  houses,  ought  to  have  excused  the  holder  from  takmg 
other  steps  to  communicate  notice  to  them.  But  hiying  these  circumstanoeB 
out  of  the  case,  the  Court  decided  no  more  than  that  the  steps  taken  to  gi?e 
notice,  were  sufficient  in  point  of  law  for  that  purpose ;  and  it  is  not  to  be 
doubted  but  that  they  were  so.  They  do  not  decide  that  in  a  case  freed  from  the 
circumstances  before  noticed,  it  was  necessary  that  notice  to  the  endorsers 
should  have  been  given  through  the  post-office. 

"  In  the  case  of  Crosse  rs.  Smith,  1  Maule  &  Selw.  645,  the  cashier  called  at 
the  counting-house  of  the  drawer,  for  the  purpose  of  giving  him  notice  of  the  dis- 
honor of  the  bill.  He  found  the  outward  door  open,  but  the  inner  locked.  The 
cashier  knocked,  and  made  noise  enough  to  have  been  heard,  if  anybody  had 
been  within.  After  waiting  a  few  minutes,  and  no  person  appearing,  he  left 
the  house,  and  took  no  further  legal  step  to  give  the  notice.  It  was  insisted, 
in  opposition  to  the  sufficiency  of  the  notice,  that  a  notice  in  writing,  left  at  the 
counting-house,  or  put  into  the  postroffice,  was  necessary.  The  answer  gifen 
by  the  Court  was,  that  the  law  did  not  require  either  mode  to  be  pursued.  '  Pat> 
ting  a  letter  in  the  post,*  says  Lord  Ellenborough,  *  is  only  one  mode  of  giving 
notice ;  but  where  both  parties  are  residing  in  the  same  poet-town,  sending  a 
clerk  is  a  more  regular  and  less  exceptionable  mode.'  The  decision  in  this 
case,  as  to  the  sufficiency  of  the  notice,  was  the  same  as  that  given  in  the  case 
of  Goldsmith  vs.  Bland,  before  referred  to. 

*^  The  case  of  Ireland  vs.  Kip,  10  Johns.  Rep.  490,  and  11  Johns.  231,  was 
much  pressed  upon  the  Court  in  the  argument  of  the  present  cause,  by  the 
counsel  for  the  plaintiff  in  error.  We  have  examined  that  case  with  great 
attention  and  respect,  but  have  not  been  able  to  view  it  in  the  same  light  as  it 
seemed  to  have  struck  the  learned  counsel.  The  place  of  residence  of  the  defien- 
dant,  the  endorser,  was  three  and  a  half  miles  from  the  postroffice,  within  the 
limits  of  the  city  of  New  York,  but  without  the  compact  part  of  the  city,  and 
without  the  district  of  any  letter  carrier.  The  case  does  not  state  that  the 
endorser  had  any  counting-house  or  place  of  business  in  the  city,  at  which  the 
notice  could  have  been  left.  The  only  notice  given  to  the  defendant  was  a 
written  one,  put  into  the  post-office  in  the  city  of  New  York,  directed  to  the 
defendant,  and  stating  that  the  note  had  not  been  paid.  The  place  of  the  defen- 
dant's residence  w^s  known  to  the  clerk  of  the  notary,  who  put  the  written 
notice  to  the  defendant  into  the  post-office.  The  only  question  decided  by  the 
Court  was,  that  under  the  circumstances  of  that  case,  the  holder  of  the  note 
was  bound  to  give  personal  notice  to  the  defendant,  or  to  see  that  the  notice 
reached  his  dwelling-house ;  and  that  merely  putting  the  notice  in  the  post- 
office  was  not  sufficient. 

*'  Upon  a  second  trial  of  the  cause,  it  appeared  in  evidence,  that  the  defen- 
dant had  given  directions  to  the  letter  carriers  of  the  post-office,  to  leave  all 
letters  that  came  to  the  post-office  for  him,  at  a  house  in  Frankfort  street,  in  the 
city  of  New  York;  that  the  letter  carriers  called  at  the  post-office  three  or  four 
times  every  day,  and  took  out  and  delivered  all  letters  left  there ;  and  that  the 
defendant  usually  called  or  sent  every  day  for  his  letters  to  the  house  in  Frank- 
fort street. 
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'*  The  learned  jndge  who  delivered  the  opinion  of  the  Coart  stated,  that,  admi^* 
ting  a  service  of  the  notice  at  the  house  in  Frankfort  street  would  have  been  good 
and  equivalent  to  a  service  at  the  defendant's  dwelling  or  counting-house ;  still,  the 
delivery  of  the  notice  at  the  poet-office,  unaccompanied  with  proof  that  it  was 
actually  delivered  at  the  house,  was  not  notice.  He  adds,  that  *  the  invaria- 
ble rule  with  us  is,  that  when  the  parties  reside  in  the  same  city  or  place,  notice 
of  the  dishonor  of  biJls  or  notes  must  be  personal,  or  something  tantamount : 
such  as  leaving  it  at  the  dwelling-house  or  place  of  business  of  the  party,  if  ab- 
sent' Now  it  is  apparent,  that  the  question  which  arises  in  the  case  under 
consideration,  was  not,  and  could  not  be  decided  in  the  cajse  just  referred  to. 
The  objection  to  the  notice  in  the  latter  case  was,  that  it  ought  to  have  been 
given  at  the  dwelling-house  of  the  defendant,  and  could  not  be  given  through 
the  post-office,  unless  it  also  appeared  that  the  notice  so  given  reached  the 
dwelling-house,  or  the  house  in  Frankfort  street. 

'*  No  attempt  was  made  to  give  the  notice  in  the  former  mode,  as  was  done  in 
this  case ;  and  the  latter  mode,  so  far  from  being  considered  as  tantamount  to 
the  former,  or  as  being  necessary  in  order  to  excuse  the  want  of  personal  notice, 
is  declared  throughout  to  be  insufficient  without  further  proof. 

^*  The  opinion  of  this  Court  is,  that  the  defendants  in  error  were,  under  the 
circumstances  of  this  case,  excused  from  taking  any  other  steps  than  they  did, 
to  give  notice  to  the  plaintiff  of  the  non-payment  of  these  notes ;  and  that  the 
judgment  of  the  Court  below  ought  to  be  affirmed  with  costs." 

The  question,  as  to  what  constitutes  due  diligence,  in  finding  out  the  resi- 
dence of  an  endorser,  when  it  is  unknown,  for  the  purpose  of  giving  him  notice, 
was  discussed  in  the  recent  case  of  Harris  vs.  Robinson,  4  How.  336.  In  that 
case,  a  note  was  handed  to  a  notary  for  protest,  by  a  bank,  it  not  appearing  at 
the  time  whether  the  bank  or  Robinson,  the  last  endorser,  was  the  real  holder. 
The  notary  made  inquiries  of  the  cashier  of  the  bank,  and  others  not  unlikely 
to  know,  respecting  the  residence  of  the  prior  endorsers,  and  then  sent  them 
notice  according  to  the  information  thus  received.  The  notice  was  not  sent  to 
the  post-office  of  the  defendant,  and  the  question  was,  whether  the  notary  had 
made  sufficient  inquiry  as  to  his  true  residence.  The  judges  were  divided  in 
opinion,  not  only  upon  the  law,  but  the  facts ;  Judge  Woodbury,  who  delivered 
the  opinion  of  the  majority  of  the  Court,  holding  that  the  last  endorser,  who 
also  appeared  to  be  the  real  holder  of  the  note,  possessed  no  information  more 
accurate  than  that  of  the  notary,  and  that,  under  these  circumstances,  the  latter 
had  exercised  sufficient  diligence.  Mr.  Justice  McLean,  who,  with  Justice 
McKinley,  dissented,  thought  it  established  by  the  evidence,  that  Robinson  (the 
holder)  was  apprised  of  the  proper  direction  for  the  notices,  and  held  that  un- 
der such  circumstances,  the  ignorance  of  the  notary,  who  was  his  agent,  and 
who  might  have  held  communication  with  him,  furnished  no  ground  of  excuse 
for  the  failure  to  give  the  proper  notice..  As  the  judges  in  their  opinions  make 
copious  references  to  all  the  authorities  bearing  upon  the  general  question,  we 
have  quoted  that  portion  of  Mr.  Justice  Woodbury,  which  is  pertinent  to  this 
subject,  and  the  dissenting  opinion  of  Justice  McLean. 

"  The  only  remaining  questions  which  are  material  are,  whether  any  further 
inquiry,  and  especially  of  the  holder  of  the  note,  ought  to  have  been  made  by 
the  notary,  as  to  the  residence  of  the  endorsers,  before  despatching  the  noticesi 
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and  whether  the  notices  sent  were  sufficient,  considering  the  inlbrmatioQ  he 
obtained,  and  his  ignorance  of  the  true  residence  of  the  endorsers.  It  was  a  part 
of  the  evidence,  that  the  endorsers  lived  remote  in  another  State,  and  that  the 
notary  was  ignorant  of  the  exact  places  of  their  abode. 

**  Under  such  circumstances,  he  was  undoubtedly  bound  to  make  inquiries  of 
persons  likely  to  be  acquainted  with  their  residences.  This  he  did;  and, 
among  them,  of  the  cashier  of  the  bank,  as  the  person  most  likely  to  be  ac- 
quainted with  the  place  of  abode  of  thoee  making  paper  negotiable  and  payable 
at  the  bank,  and  of  another  person  who  had  lived  in  the  same  county  with  the 
endorsers,  and  not  getting  entire  certainty  from  either,  he  sent  the  notices, 
addressed  as  accurately  as  his  information  enabled  him,  to  the  county  where 
they  lived,  and  from  the  capital  of  which  the  notices  would  be  likely  to  be  for- 
warded to  the  endorsers. 

^*  This,  in  most  cases,  might  be  sufficient  as  to  inquiry,  and  especially  where 
nobody  was  known  to  reside  near  who  was  able  and  bound  to  give  fuller  and 
more  accurate  information  on  that  subject  It  would  usually  satisfy  a  jury  that 
the  due  diligence  had  been  exercised  which,  and  which  only,  the  kw  imposes. 
Chitty  on  Bills,  625  (8th  American  edition);  2  Campbell,  461.  But  it  is 
argued  in  this  case,  that  the  holder  probably  lived  in  Nashville,  and  could 
and  ought  to  have  been  resorted  to  on  this  occasion  for  such  information. 
Chitty  on  Bills,  626.  This  argument  is  not  without  force,  and  might  be  insu- 
perable if  the  notary  knew  who  the  holder  was,  and  did  not  obtain  otherwise 
all  the  intelligence  on  this  subject  which  the  holder  probably  possessed.  But 
the  evidence  not  showing  that  he  knew  him,  did  he  resort  to  the  holder's  agent, 
and  obtain  from  him  all  the  information  on  this  point  which  the  holder  himself 
was  likely  to  have  possessed  7 

"  Supposing  the  bank  to  have  been  the  holder,  the  cashier,  its  agent,  was 
resorted  to,  and  doubtless  gave  all  the  intelligence  in  possession  of  the  bank  on 
this  subject. 

**'  But  supposing  Robinson  to  have  been  the  holder,  which  is  the  only  other 
probable  presumption  on  the  evidence,  and  which  is  contended  for  by  the 
defendant,  and  then  the  cashier  was  doubtless  his  agent  to  collect  the  note,  and 
received  from  Robinson  all  he  knew  as  to  the  residences  of  the  prior  endorsers, 
and  communicated  it  to  the  notary  when  applying  to  him  on  the  subject. 
This  is  not  only  the  general  inference  from  what  would  be  likely  to  take  place 
on  such  occasions,  but  is  strengthened  in  this  case  from  the  testimony  <tf 
Bradley,  on  the  part  of  the  defendant,  saying  that  Robinson,  a  short  time  prior, 
had  sent  notice  to  him  at  Huntsville  for  these  parties,  stating  when  the  note 
fell  due,  and  that  he  requested  him  to  hand  them  to  these  endorsera.  From 
this  it  is  obvious  that  Robinson  supposed  they  resided  in  HuntsviUe,  or  he 
would  have  sent  the  notices  to  a  different  place ;  and  he  would  not  probably 
have  desired  a  resident  of  Huntsville  to  hand  them  to  the  endorsers,  unless  he 
believed  they  lived  in  the  same  place. 

*^  There  can  be  little  doubt,  on  this  evidence,  that  the  real  holder,  whether 
the  bank  or  Robinson,  did  give  to  the  cashier  all  the  information  the  holder 
possessed  on  this  subject,  and  that  the  cashier  communicated  the  same  to  the 
notary,  and  that  the  latter  would  have  obtained  no  more  had  he  known  and 
resorted  to  the  holder  in  person,  and  that  the  cashier,  in  conforming  to  this 
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information,  by  addressing  notices  to  Madison  county,  supposing  that,  by  the 
rules  of  the  post-office  department,  they  would  be  sent  to  Huntsville,  the 
county  town,  did  all  which  duty  required  of  him. 

**  Besides  the  light  flung  on  this  subject,  and  favorable  to  this  conclusion,  by 
some  of  the  general  positions  in  the  authorities  cited  at  the  bar,  there  are 
several  precedents  which  bear  more  directly  on  a  state  of  facts  such  as  exists 
in  this  case,  and  which  deserve  special  notice,  as  they  fortify  the  correctness 
of  the  views  we  have  presented. 

''In  Stewart  vs.  Eden,  2  Caines,  121,  the  Court  ruled  that  the  holder  was 
bound  to  inquire  no  further  than  a  reasonable  and  prudent  man  should,  and 
said,  'We  do  not  exact  from  him  every  possible  exertion,'  or  inquiry.  Only 
'ordinary  diligence'  is  required  in  inquiring.  Catskill  Bank  vs.  Stall,  16 
Wend.  367.  Only  '  reasonable  diligence.'  Fisher  vs.  Evans,  6  Binney,  543. 
So  in  Chapman  vs.  Lipscombe,  I  Johns.  R.  294,  where  a  bill  was  drawn  and 
dated  in  New  York  city,  on  persons  there,  and  accepted,  but  protested  after- 
wards for  non-payment,  it  did  not  appear  that  the  holder  knew  where  the 
drawers  lived,  but  sent  two  notices  to  them,  one  addressed  to  New  York  and 
one  to  Norfolk,  it  was  held  that  they  were  good,  though  the  drawer  in  fact 
lived  in  Petersburg. 

"  In  that  case,  inquiry  was  made  at  the  banks  and  elsewhere,  and  notice 
was  sent  in  conformity  with  the  information  received ;  but  he  did  not  inquire 
of  the  acceptors,  who  lived  in  New  York,  and  could  have  told  him  correctly 
where  the  drawers  lived. 

"  In  3  Kent's  Comm.  107,  it  is  laid  down,  that  notice  need  not  always  be 
sent  to  the  post-office  nearest  to  the  endorser's  residence.  It  suffices,  if  sent 
to  the  nearest  which  can  be  ascertained  on  due  inquiry.  And  in  1  Peters, 
578,  and  2  Peters,  551,  where  a  notice  like  this  was  addressed  to  the  endorser, 
as  belonging  to  the  county  in  which  he  lived,  the  same  rule  is  recognised.  It 
is  true,  that  there  the  party  in  fact  resided  near  the  county  seat,  or  received 
some  of  his  letters  there,  about  which  there  is  no  particular  proof  here ;  but 
it  is  said  to  be  proper  to  address  a  notice  in  that  way, '  if  after  due  inquiry  it 
is  the  only  description  within  reach  of  the  person  sending  the  notice.' 

"  It  is  enough  to  send  the  notices  to  the  place  where  the  information  received 
reasonably  requires  him  to  send  them.  2  Car.  &  Payne,  300 ;  1  Bam.  ^ 
Cressw.  243;  Bank  of  Utica  vs.  Davidson,  6  Wend.  687.  If  the  place  it 
reaches  is  the  wrong  one,  he  is  then  not  in  fault.  5  Yerger,  67.  All  his  duty 
in  this  case  is  to  use  '  ordinary  diligence '  on  the  subject,  and  not  to  insure  at 
ttll  events  that  the  notice  actually  reaches  the  endorser.  1  Peters,  682 ;  10 
ibid.,  581. 

"  In  Barr  et  al.  vs.  Marsh,  9  Yerger,  255,  it  was  held,  that  the  holder  was 
not  bound  or  presumed  to  know  where  the  endorser  lived.  But  it  was  enough 
if  the  agent  of  the  endorsee  or  holder  made  due  inquiry,  and  directed  the 
notices  to  the  places  indicated  by  the  information,  though  wrong.  It  was  the 
best  that  could  be  done  under  the  circumstances.  Nichol  vs.  Bate,  7  Yerger, 
307 ;  Dnnlap  vs.  Thompson  et  al.,  5  Yerger,  67.  Where  so  many  post-offices 
exist,  the  residences  of  parties  change  so  often,  and  people  live  so  remote  from 
each  other,  as  in  this  country,  it  would  clog  the  circulation  of  negotiable  paper 
if  the  holder  or  his  agent  was  bound  to  know  every  alteration  in  the  residence 
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of  endorsers.    The  inquiries  were  at  the  bank,  and  of  other  persons,  in  the 
case  of  Barr  vs.  Marsh,  much  as  in  this  instance. 

"  In  Sturges  et  al.  vs.  Derrick,  Wightwick  Exch.  Cas.  77,  an  inquiry  was 
made  of  the  son  of  an  endorser  as  to  his  residence,  and  he  did  not  know  it, 
and  the  Court  held  that '  sufficient  diligence  had  been  used.'  And  in  Stuckeit 
vs.  Anderson,  3  Wharton,  116,  the  case  itself  on  examination  shows  that  an 
inquiry  of  the  officers  of  the  bank  where  the  note  was  discounted  is  deemed 
sufficient,  if  there  be  no  others  near  who  are  likely  to  know  more  as  to  the 
residence  of  the  endorsers. 

"  Some  cases,  it  is  true,  have  been  more  stringent,  such  as  13  Johns.  R.  434, 
and  3  Camp.  R.  262 ;  but  they  do  not  contradict  our  conclusions,  as  in  the  first 
one  the  notice  was  sent  to  a  wrong  place  quite  remote,  and  the  inquiry  is  said 
to  have  been  limited ;  while  in  the  last,  no  inquiry  was  made  except  at  the 
*  hmse^  where  the  bill  was  payable.  Most  of  the  cases  referred  to  on  this 
point,  of  due  diligence  in  making  inquiry,  are  rather  cases  as  to  due  diligence 
in  respect  to  the  time  when  the  notices  are  sent. 

"  Some  of  those,  as  bearing  on  this,  allow  a  very  liberal  time  to  make 
inquiries  where  the  residence  is  remote,  2  Barn.  &,  Cressw.  246 ;  8  ibid. 
293 ;  2  Dowl.  &  Ryl.  386 ;  2  Mood.  &  Ry.  369 ;  and  only  require  the 
notice  to  be  sent  as  soon  as  information  is  obtained  under  proper  exertion,  1 
Bam.  &  Cressw.  246 ;  Gow's  R.  81 ;  2  Camp.  R.  462.  And  some  go  so  far 
as  to  excuse  giving  notice  at  all,  if  the  place  of  residence  at  the  time  is  unfixed, 
4  Camp.  286,  or  cannot  be  ascertained,  10  Peters,  680,  and  9  Wheat  691, 
before  quoted.  In  the  case  now  under  consideration,  then,  the  conclusion 
seems  well  sustained,  that  reasonable  inquiries  were  made  as  to  the  residences 
of  the  endorsers,  and  notices  promptly  despatched,  by  a  proper  agent,  in  con- 
formity with  the  information  received.  Whether  the  notices  were  actually 
received  or  not,  and  whether,  if  received,  it  was  not  as  soon  as  if  they  had  been 
directed  to  the  Cross  Roads  post-office,  does  not  appear,  nor  is  it  material,  as 
the  circumstances  before  mentioned  show  due  diligence,  and  thus  make  out  a 
sufficient  case,  whether  the  notices  ever  reached  the  endorsers  cir  noL  Let  the 
judgment  below  be  affirmed." 

Mr.  Justice  McLean's  dissenting  opinion  is  as  follows  : — 

'*  I  dissent  from  the  opinion  of  the  Court  in  this  case  with  regret 

*'The  Circuit  Court  instructed  the  jury,  *that  if  they  believed  that  the 
notary  made  the  inquiries  stated  in  his  deposition,  and  sent  notice  to  the 
defendant,  as  therein  stated,  he  being  ignorant  of  his  place  of  residence,  that 
the  notice  was  sufficient  to  charge  the  defendant ;  and  that  under  the  circum- 
stances of  the  case,  as  proved,  it  was  not  necessary  to  make  inquiry  of  the 
holder  of  the  note  as  to  the  residence  of  the  endorser.' 

<<  The  note  was  given  by  John  P.  Burks  &  Co.  to  Matth.  Burks,  for  sixteen 
hundred  dollars,  in  eight  months  from  its  date,  payable  and  negotiable  at  the 
Planters'  Bank  of  the  State  of  Tennessee,  at  Nashville.  It  was  endorsed  by 
Matth.  Burks,  Benjamin  D.  Harris,  the  defendant  below,  and  also  by  J.  Robin- 
son, the  plaintiff.  The  note  does  not  appear  to  have  been  negotiated  at  the 
bank.  A.  Kingsley,  the  notary,  made  a  demand  of  payment  at  the  bank  when 
the  note  become  due,  but  it  does  not  appear  who  delivered  it  to  him.    Notices 
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of  noii-pa3anent  were  directed  by  the  notary  to  Matth.  Burks  and  Benjamin  D. 
Harris,  the  two  first  endorsers,  to  Madison  county,  Alabama. 

**  He  did  not  know  where  these  endorsers  resided,  but  Ilobson,  the  cashier  of 
the  bank,  to  whom  he  applied  for  information  as  to  their  place  of  residence, 
informed  him  that  they  lived  in  the  above  county  and  State.  Similar  informa- 
tion was  communicated  to  him  by  Joseph  Estell,  but  neither  of  these  individuals 
knew  the  post-offices  nearest  to  the  respective  endorsers. 

*'  Bradley,  a  witness,  stated,  that  previous  to  the  maturity  of  the  note  > 
Robinson  directed  to  him,  at  Huntsville,  Madison  county,  Alabama,  notices  to 
aU  the  parties  to  the  note,  requesting  him  to  hand  them  to  Harris  and  the  other 
parties,  stating  the  time  when  it  would  become  due.  And  that  witness  directed 
the  notices  to  the  respective  post-offices  of  the  parties.  To  Harris,  he  directed 
the  notice  to  the  post-office  at  *  Cross  Roads,'  Madison  county,  Alabama. 

"  On  this  state  of  facts,  the  Court  instructed  the  jury,  *  that  the  notary  was 
not  bound  to  inquire  of  the  holder  as  to  the  residence  of  the  endorsers.' 

*'  The  notary  did  not  act  for  himself,  but  as  agent  of  the  holder ;  and  it  was 
proved  that  Robinson,  who  appears  to  have  been  the  holder,  resided  in  the 
same  town  with  the  notary,  and  knew  the  proper  direction  for  the  notices. 
Now  the  holder  is  bound  to  give  the  notice  himself,  or  through  his  agent ;  and 
can  he  evade  the  law  by  employing  an  agent  who  is  ignorant  of  the  residence 
of  the  endorser,  which  is  known  to  himself?  He  knows  where  the  endorser 
resides ;  is  he  not  then  bound  to  direct  the  notice  as  the  law  requires  ?  It  is  a 
new  principle  in  the  law  of  agency,  that  the  knowledge  of  the  principal  shall 
not  aflect  him,  provided  he  can  employ  an  agent  who  has  no  knowledge  on 
the  subject.  The  holder  is  bound  to  communicate  to  the  notary  all  the  know- 
ledge he  has,  so  that  the  notice  may  be  properly  directed.  And  if  this  be  not 
done,  and  the  notice  is  improperly  directed,  the  holder  loses  his  recourse 
against  the  endorser.    This  seems  to  me  to  be  clear  of  all  doubt. 

"  In  the  case  of  Preston  vs,  Daysson  et  al.,  7  Louisiana  Rep.  7,  it  was  held, 
'  that  the  holder  of  a  bill  or  note  ought  not  to  avail  himself  of  the  ignorance  of 
the  notary  as  to  the  residence  of  the  endorsers  in  giving  tliem  notice  of  protest ; 
if  he  knows  he  must  disclose  their  residence,  or  it  seems  that  his  neglect  will 
discharge  the  endorsers.'    And  this  is  the  case  now  before  the  Court. 

"  There  was  no  proof  that  the  notary  knew  where  Robinson,  the  plaintiff 
below,  resided ;  but  it  is  proved  that  he  lived  in  the  same  town,  his  name  being 
on  the  note,  and  from  the  fact  that  the  notary  gave  no  notice  to  him,  as 
endorser,  it  is  clear  that  he  knew  he  was  the  holder.  In  Hill  vs,  Varrell,  3 
Greenl.  233,  it  was  held, '  that  where  the  residence  of  the  drawer  of  a  bill  is 
unknown  to  the  holder,  he  ought  to  inquire  of  the  other  parties  to  the  bill  if 
their  residence  is  known  to  him.'  And  in  Hartford  Bank  vs.  Stedman,  3 
Conn.  Rep.  489, '  where  the  holder,  who  was  ignorant  of  the  endorser^'s  resi- 
dence, sent  the  notice  to  A.,  who  was  acquainted  with  it,  requesting  him  to 
add  to  the  direction  the  endorser's  place  of  residence,  it  was  held  sufficient.' 

^  *  If  the  holder  of  a  bill  uses  reasonable  diligence  to  discover  the  residence 
of  an  endorser,  notice  given  as  soon  as  this  is  discovered  is  sufficient.'  Pres- 
ton vs.  Daysson  et  al.,  7  Louisiana  Rep.  7.  In  Beveridge  vs.  Burgis,  3  Camp. 
262,  Ijord  Ellenborough  said, — *  Ignorance  of  the  endorser's  residence  may  ex- 
cuse the  v^ant  of  due  notice,  but  the  party  must  show  that  he  has  used  reason- 
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able  diligence  to  find  it  out.  Has  he  done  so  here?  How  should  it  be 
expected  that  the  requisite  information  should  be  obtained  where  the  bill  was 
payable  ?  Inquiries  might  have  been  made  of  the  other  persons  whose  names 
appeared  upon  the  bill/  &c.  In  Bateman  vs,  Joseph,  12  East,  433,  'in  an 
action  by  an  endorsee  against  the  payees  and  first  endorser  of  a  bill,  it  appeared 
the  plaintiff  received  notice  of  its  dishonor  on  the  30th  of  September,  in  time  to 
give  notice  to  the  defendant  on  that  day ;  he  gave  no  notice,  however,  until  the 
4th  of  October ;  to  excuse  which,  his  clerk  proved  that  the  plaintiff  did  not 
know  the  defendant's  residence  until  that  day.  Lord  EUenborough  left  it  to 
the  jury,  whether  the  plaintifi^  had  used  due  diligence  to  find  the  defendant's 
residence.' 

"  In  Story  on  Promissory  Notes,  370,  note  1,  it  is  laid  down, — ^*That  merely 
inquiring  at  the  house  where  a  bill  is  payable  is  not  due  diligence  for  finding 
out  an  endorser.  Inquiry  should  be  made  of  some  of  the  other  parties  to  the 
bill  or  note,  and  of  persons  of  the  same  name.'  And  again,  in  page  368, 
note, — *  To  excuse  the  not  giving  regular  notice  of  the  dishonor  of  a  bill  to  an 
endorser,  it  is  not  enough  to  show  that  the  holder,  being  ignorant  of  his  resi- 
dence, made  inquiries  upon  the  subject  at  the  place  where  the  bill  was  payable ; 
he  should  have  inquired  of  every  other  party  to  the  bill.' 

"  There  is  no  pretence  that  the  bank  was  the  holder  of  this  bill.  For  the 
evidence  showed  that  the  notary  did  inquire  of  the  cashier  of  the  bank  where 
the  endorsers  resided.  But  the  Court  charged  that,  under  the  circumstances,  it 
was  not  necessary  for  the  notary  '  to  make  inquiry  of  the  holder  of  the  note  as  to 
the  residence  of  the  endorser ;'  the  Court,  therefore,  referred  to  Robinson  as  the 
holder,  and  not  to  the  bank.  The  charge  is  wholly  inconsistent  with  the  sup- 
position that  the  note  was  discounted  by  the  bank,  for  then  it  would  have  been 
the  holder,  and  the  proper  inquiry,  as  to  the  residence  of  the  endorsers,  was 
made  of  it.  The  note  bears  no  marks  of  its  having  been  discounted.  That 
Robinson  was  the  holder  appears  from  the  notice  he  gave  to  the  parties  when 
the  note  would  become  due,  from  the  fact  that  he  was  not  notified  as  an  en- 
dorser, and  also  that  he  commenced  suit  as  the  holder,  after  the  dishonor  of  the 
note. 

"  The  turning  point  in  the  case  is,  whether  the  holder,  in  failing  to  give  the 
proper  direction  to  the  notices  by  his  agent,  the  notary,  is  not  answerable  for  the 
knowledge  he  possessed  of  the  residences  of  the  endorsers,  which  he  failed  to 
communicate  to  the  notary.  I  care  not  whether  or  not  Robinson  knew  the  post- 
offices  of  the  endorsers.  He  had  communicated  with  them  through  Bradley, 
the  witness,  and  if  the  notices  had  been  thus  sent,  the  law  required  nothing 
more. 

*'  It  will  be  observed,  that  the  cases  cited  show  the  duty  of  the  holder  as  to 
giving  notice.  And  it  is  believed  no  case  has  been  reported,  except  the  one  cited 
from  Louisiana  Reports,  where  it  has  been  supposed  that  a  principal  having 
knowledge  of  the  residence  of  the  endorsers  could  excuse  himself  from  giving 
notice  to  them  by  a  want  of  such  knowledge  in  his  agent.  That  the 
notary  knew  Robinson  was  the  holder  is  conclusively  shown,  as  before 
remarked,  by  not  treating  him  as  an  endorser.  His  name  was  upon  the  note  as 
an  endorser,  and  he  must  have  understood  the  purpose  for  which  the  endorse- 
ment by  him  was  made. 
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**  All  the  authorities  say  the  holder  is  bound  to  use  reasonable  diligence  to 
ascertain  the  residence  of  the  endorser ;  and  when  he  attains  that  knowledge, 
is  he  not  governed  by  it  ?  And  if  so,  is  he  not  equally  bound  to  communicate 
it  to  his  agent  whom  ho  may  employ  to  give  the  notice  ?  A  denial  of  this 
principle  will  overthrow  the  doctrine  of  notice,  as  established  for  more  than 
half  a  century. 

^  I  think  the  judgment  should  be  reversed,  and  the  cause  remanded  for  a 
venire  de  now,  in  the  Circuit  Court." 

Second^  as  io  the  time  iciJhin  which  notice  must  be  given : 

The  general  rule  is  fully  stated  in  the  text,  by  Mr.  Justice  Thompson,  and  we 
have  seen  in  the  case  of  Kenner  vs.  The  Bank  of  Columbia,  the  e^ct  of  usage 
in  controlling  and  modifying  it.  In  accordance  with  the  English  rule,  it  was 
decided  in  Bussard  vs.  Levering,  6  Wheaton,  102;  6  Cond.  Rep.  18;  that 
where  the  second  day  of  grace  falls  on  Saturday,  it  is  the  last  day  of  grace ; 
and  notice  of  non-payment,  given  to  the  drawer  of  a  bill  on  that  day,  after  a 
demand  upon  the  acceptor  on  the  same  day,  is  sufficient  to  charge  the  drawer. 

Where  there  are  several  endorsers,  each  is  entitled  to  the  same  length  of  time 
to  give  notice  to  his  antecedent  endorser  as  the  law  allows  to  the  holder,  but  no 
more.  And  in  the  case  of  The  United  States  vs.  Barker,  12  Wheat.  559,  6 
Cond.  Rep.  639,  it  was  held  that  the  same  diligence  was  required  of  the  United 
States  to  charge  an  endorser,  when,  through  its  lawfully  authorized  agents,  it 
becomes  the  holder  of  a  bill  of  exchange  between  private  individuals. 

Third,  as  to  the  form  of  the  notice : 

This  subject  was  for  the  first  time  fully  examined  by  the  Supreme  Court  in 
the  case  of  Mills  vs.  The  Bank  of  the  United  States,  11  Wheaton's  Rep.  431 ; 
6  Cond.  Rep.  372 ;  and  there  has  been  no  departure  since  from  the  doctrine 
which  was  then  settled.  The  notary  bad  described  the  note  in  the  notice  of 
dishonor  as  bearing  date  on  the  20th  of  September,  when  the  true  date  was  the 
20th  of  July.  The  Court  charged  the  jury,  that  if  there  was  no  other  note 
drawn  by  the  same  persons.  Wood  and  Ebert,  payable  in  the  office  of  the  Bank 
at  Chilicothe,  referred  to  in  the  notice,  and  endorsed  by  the  defendant,  except 
the  note  in  controversy,  the  mistake  in  the  date  of  the  note  made  by  the  notary 
in  the  notice,  did  not  impair  the  liability  of  the  defendant,  and  the  plaintiffs  were 
entitled  to  recover  on  this  question.     Judge  Story  observes : 

^*  It  is  contended  that  this  opinion  is  erroneous,  because  the  notice  was  fatally 
defective,  by  reason  of  its  not  stating  who  was  the  holder,  by  reason  of  its 
misdescription  of  the  date  of  the  note,  and  by  reason  of  its  not  stating  that  a 
demand  had  been  made  at  the  bank  when  the  note  was  due.  The  first  objec- 
tion proceeds  upon  a  doctrine  which  is  not  admitted  to  be  correct ;  and  no 
authority  is  produced  to  support  it.  No  form  of  notice  to  an  endorser  has  been 
prescribed  by  law.  The  whole  object  of  it  is  to  inform  the  party  to  whom  it  is 
sent,  that  payment  has  been  refused  by  the  maker;  that  he  is  considered  liable; 
and  that  payment  is  expected  of  him.  It  is  of  no  consequence  to  the  endorser 
who  is  the  holder,  as  he  is  equally  bound  by  the  notice,  whomsoever  he  may 
be ;  and  it  is  time  enough  for  him  to  ascertain  the  true  title  of  the  holder,  when 
ho  is  called  upon  for  payment 
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"  The  objection  of  misdescription  may  be  disposed  of  in  a  few  words.  It 
cannot  be  for  a  moment  maintained,  that  every  variance,  however  immaterial,  is 
fatal  to  the  notice.  It  must  be  such  a  variance  as  conveys  no  sufficient  knowledge 
to  the  party  of  the  particular  note  which  has  been  dishonored.  If  it  does  not 
mislead  him,  if  it  conveys  to  him  the  real  fact  without  any  doubt,  the  variance 
cannot  be  material,  either  to  ^ard  his  rights,  or  avoid  his  responsibility.  In 
the  present  case,  the  misdescription  was  merely  in  the  date.  The  sum,  the 
parties,  the  time  and  place  of  payment,  and  the  endorsement,  were  truly  and 
accurately  described.  The  error,  too,  was  apparent  on  the  face  of  the  notice. 
The  party  was  informed  that  on  the  22d  of  September,  a  note  endorsed  by  him, 
payable  in  sixty  days,  was  protested  for  non-payment ;  and  yet  the  note  itself 
was  stated  to  be  dated  on  the  20th  of  the  same  month,  and  of  course,  only  two 
days  before.  Under  these  circumstances,  the  Court  laid  down  a  rule  most 
favorable  to  the  defendant.  It  directed  the  jury  to  find  the  notice  good,  if  there 
was  no  other  note  payable  in  the  office  at  Chilicothe,  drawn  by  Wood  &  Ebert, 
and  endorsed  by  the  defendant.  If  there  was  no  other  note,  how  could  the 
mistake  of  date  possibly  mislead  the  defendant  7  If  he  had  endorsed  but  one 
note  for  Wood  &  Ebert,  how  could  the  notice  fail  to  be  full  and  unejcception- 
able  in  fact  ? 

**  The  last  objection  to  the  notice  is,  that  it  does  not  state  that  payment  was 
demanded  at  the  bank  when  the  note  became  due.  It  is  certainly  not  neces- 
sary that  the  notice  should  contain  such  a  formal  allegation.  It  is  sufficient 
that  it  states  the  fact  of  non-payment  of  the  note,  and  that  the  holder  looks  to 
the  endorser  for  indemnity.  Whether  the  demand  was  duly  and  regularly 
made,  is  matter  of  evidence  to  be  established  at  the  trial.  If  it  be  not  legally 
made,  no  averment,  however  accurate,  will  help  the  case ;  and  a  statement  of 
non-payment  and  notice  is,  by  necessary  implication,  an  assertion  of  right  by 
the  holder,  founded  upon  his  having  complied  with  the  requisitions  of  law 
against  the  endorser.  In  point  of  fact,  in  commercial  cities,  the  general,  if  not 
universal  practice,  is,  not  to  state  in  the  notice  the  mode  or  place  of  demand, 
but  the  mere  naked  non-payment. 

"  Upon  the  point,  then,  of  notice,  we  think  there  is  no  error  in  the  opinion  of 
the  Circuit  Court." 

In  tlie  Bank  of  the  United  States  ts.  Carneal,  2  Peters,  552,  a  suggestion 
was  made  at  the  bar,  that  the  letter  to  the  endorser  stating  the  demand,  and 
the  dishonor  of  the  note,  was  not  sufficient,  because  it  did  not  expressly  inform 
the  endorser  that  he  was  looked  to  for  payment.  *'But,"  says  the  Court, 
"  when  such  notice  is  sent  by  the  holder  or  his  order,  it  necessarily  implies 
such  a  responsibility  over,  for  what  other  purpose  could  it  be  sent  ?  We  know 
of  no  rule,  which  requires  any  formal  declaration  to  be  made  to  this  efiect  It 
is  sufficient,  if  it  may  be  reasonably  inferred  from  the  nature  of  the  notice." 

S.  P.  Reedy  vs.  Seixas,  2  Johns.  Cas. ;  Ransom  vs.  Mack,  2  Hill,  N.  Y.  R., 
588 ;  Ex'ors  of  Sinclair  vs.  Lynah,  1  Speers  Rep.  244 ;  Gilbert  vs.  Dennie,  3 
Met.  496;  Cowles  vs.  Hart,  Johnson  &  Co.,  3  Conn.  516;  Miers  vs.  Brown, 
11  Excheq.  372. 

In  Piatt  vs.  Drake,  1  Douglas  Rep.,  Michigan,  296 ;  the  notice  to  the  endor- 
Bor  of  a  promissory  note  (not  required  to  be  protested)  stated  that  the  note  had 
been  ^  protested  for  non-payment,  and  the  liolders  looked  to  him  for  payment 
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of  the  same."  The  Court  held  that  this  notice  was  insafficient.  "  The  notice 
mnst  contain  words  showing  directly  or  by  necessary  construction,  that  the 
note  had  been  presented  for  payment,  and  payment  refused.  A  protest  is  a 
formal  instrument,  made  by  a  notary  public,  alleging  the  due  presentment  and 
dishonor  of  a  bill,  and  declaring  that  the  notary  protests  the  same  for  non- 
payment or  non-acceptance,  as  the  case  may  be ;  and  the  statement  that  a 
bill  or  note  has  been  protested,  refers  rather  to  the  making  by  the  notary,  of  the 
instrument  denominated  a  protest,  than  to  the  acts  which  might  authorize  such 
protest  to  be  made."  This  case,  it  is  believed,  lays  down  a  stricter  rule  than 
is  supported  by  the  current  of  American  authorities,  which  incline  to  sustain 
every  notice  containing  averments,  from  which  all  the  essential  facts  may  be 
reasonably  inferred.  A  more  rigorous  doctrine  has  prevailed  in  England,  but 
Mr.  Justice  Story,  in  his  Treatise  on  Promissory  Notes,  page  429,  declares 
that  there  is  a  manifest  disinclination  in  the  English  courts  to  extend  its  opera- 
tion ;  if  not,  indeed,  a  strong  disposition  to  place  the  general  rule  upon  a  footing 
more  consonant  with  the  common  understanding  of  merchants,  and  public 
convenience. 


Maoruder  vs.  The  Union  Bank  of  Georgetown.* 

The  Endorser  of  a  Promissory  Note,  who  becomes  the  administrator  of  the  maker 
before  its  maturity,  is  discharged  by  a  failure  of  the  holder  to  make  demand  of 
payment  and  give  notice  of  dishonor. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

This  action  was  brought  by  the  Union  Bank  of  Georgetown 
against  George  B.  Magruder,  as  endorser  of  a  promissory  note 
made  by  George  Magruder.  The  maker  of  the  note  died  before 
it  became  payable,  and  letters  of  administration  on  his  estate 
were  taken  out  by  the  endorser.  When  the  note  became  paya- 
ble, suit  was  commenced  against  the  endorser,  without  any 
demand  of  payment  other  than  the  suit  itself,  without  any  pro- 
test for  non-payment,  and  without  any  notice  that  the  note  was 
not  paid,  and  that  the  holder  looked  to  him  as  endorser  for  pay- 
ment. Upon  these  circumstances  the  counsel  for  the  defendant 
moved  the  Court  to  instruct  the  jury,  that  before  the  plaintiff  can 
recover  in  this  action,  it  is  essential  for  him  to  prove  demand,  and 

•  3  Peters'  Rep.  87. 
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notice  to  the  endorser  of  the  non-payment ;  which  not  being 
done,  the  verdict  should  be  for  the  defendant.  But  the  Court 
refused  to  give  this  instruction,  and  charged  the  jur\%  that  no 
demand  or  notice  of  non-payment  was  necessary.  To  this 
opinion  the  counsel  for  the  defendant  in  the  Circuit  Court 
excepted,  and  lias  brought  the  cause  to  this  Court  by  writ  of 
error. 

The  general  rule  that  payment  must  be  demanded  from  the 
maker  of  a  note,  and  notice  of  its  non-payment  forwarded  to  the 
endorser  within  due  time  in  order  to  render  him  liable,  is  so 
firmly  settled  that  no  authority  need  be  cited  in  support  of  it. 
The  defendant  in  error  does  not  controvert  this  rule,  but  insists 
that  this  case  does  not  come  within  it ;  because  demand  of  pay- 
ment and  notice  of  non-payment  are  totally  useless,  since  the 
endorser  has  become  the  personal  representative  of  the  maker, 
lie  has  not,  however,  cited  any  case  in  support  of  this  opinion, 
nor  has  he  shown  that  the  principle  has  been  ever  laid  down  in 
any  treatise  on  promissory  notes  and  bills.  The  Court  ought  to 
be  well  satisfied  of  the  correctness  of  the  principle,  before  it 
sanctions  so  essential  a  departure  from  established  commercial 


usage. 


The  suit  is  not  brought  against  George  B.  Magruder  as  admi- 
nistrator of  George  Magruder,  the  maker  of  the  note,  but  against 
him  as  endorser.  These  two  characters  are  as  entirely  distinct 
as  if  the  persons  had  been  different.  A  recovery  against  George 
B.  Magruder,  as  endorser,  will  not  affect  the  assets  in  his  hands 
as  administrator.  It  is  not  a  judgment  against  the  maker,  but 
against  the  endorser  of  the  note.  The  fact  that  the  endorser  is 
the  representative  of  the  maker  does  not  oppose  any  obstacle  to 
proceeding  in  the  regular  course.  The  regular  demand  of  pay- 
ment may  be  made,  and  the  note  protested  for  non-payment,  of 
which  notice  may  be  given  to  him  as  endorser  with  as  much 
facility  as  if  the  endorser  had  not  been  the  administrator.  It  is 
not  alleged  that  any  difficulty  existed  in  proceeding  regularly ; 
the  allegation  is,  that  it  was  totally  useless. 

The  note  became  payable  on  the  8th  day  of  November,  1824. 
The  writ  was  taken  out  against  the  endorser  on  the  26th  day  of 
April,  1835.  If  this  unusual  mode  of  proceeding  can  be  sus- 
tained, it  must  be  on  the  principle  that,  as  the  endorser  must  have 
known  that  he  had  not  paid  the  note  as  the  representative  of  the 
maker,  notice  to  him  was  useless.     Could  this  be  admitted,  does 


AND  PROMISSORY  NOTES.  821 

Magnider  va.  The  Unkm  Bank  of  GeorgBtowB. 

it  dispense  with  the  necessity  of  demanding  payment  ?  It  is  pos- 
sible that  assets  which  might  have  been  applied  in  satisfaction  of 
this  debt,  had  payment  been  demanded,  may  have  received  a 
diflferent  direction.  It  is  possible  that  the  note  may  have  been 
paid  by  the  maker  before  it  fell  due.  Be  this  as  it  may,  no  prin- 
ciple is  better  settled  in  commercial  transactions  than  that  the 
undertaking  of  the  endorser  is  conditional.  If  due  diligence  be 
used  to  obtain  payment  from  the  maker  without  success,  and 
notice  of  non-payment  be  given  to  him  in  time,  his  undertaking 
becomes  absolute ;  not  otherwise.  Due  diligence  to  obtain  pay- 
ment from  the  maker  is  a  condition  precedent,  on  which  the  lia- 
bility of  the  endorser  depends.  As  no  attempt  to  obtain  payment 
from  the  maker  was  made  in  this  case,  and  no  notice  of  non-pay- 
ment was  given  to  the  endorser,  we  think  the  Circuit  Court  ought 
to  have  given  the  instruction  prayed  for  by  the  defendant  in  that 
Court. 

The  judgment  is  reversed,  and  the  cause  remanded,  with  di- 
rections to  award  a  venire  facias  de  novo. 

The  point  decided  in  this  case  had  been  previously  ruled  in  Pennsylvania, 
in  the  case  of  Banks  vs.  The  Juniata  Bank  of  Pennsylvania,  16  Serg.  &,  Raw. 
165.  The  opinion  is  interesting,  both  for  its  learned  exposition  of  the  law,  and 
the  curious  coincidence  in  the  train  of  reasoning  which  led  two  great  minds  to 
a  common  but  independent  conclusion. 

^  This  was  an  action  against  the  defendants  on  a  negotiable  note,  dated  the 
10th  November,  1816,  for  six  hundred  dollars,  in  which  Starrett  was  the 
drawer,  E.  W.  Hale  the  payee;  Hale  the  first  endorser,  and  Chriawell  the 
second.  It  was  a  note  for  the  accommodation  of  the  drawer,  and  Hale  declares, 
in  the  memorandum  subjoined  to  it,  that  it  was  for  the  use  of  the  drawer.  It 
was  payable  in  six  months,  and  was  discounted  by  the  Juniata  Bank.  The 
drawer  died  before  the  day  of  payment;  and  on  the  2d  of  December,  1816, 
letters  of  administration  issued  on  his  efl^ts  to  Rebecca,  his  widow,  Robert, 
his  brother,  and  Hale  and  Chriswell. 

^  On  the  14th  of  May,  1817,  the  note  was  protested,  but  no  notice  of  demand 
or  non-payment  was  given  to  the  endorsers,  or  either  of  them. 

**  The  Juniata  Bank  contended,  that  notice  of  non-payment  was  unnecessary, 
inasmach  as  the  endorsers  were  two  of  the  administrators,  who,  in  tlieir 
character  of  administrators,  must  have  had  knowledge  of  the  non-payment  of 
the  note,  and  had  all  the  estate  of  the  drawer  in  their  hands  to  secure  them- 
selves. 

^  The  endorsers  insist,  that  if  knowledge  were  proved  on  them,  of  the  fact 
of  non-payment,  still  they  we.'e  entitled  to  notice  from  the  Juniata  Bank,  the 
holder  of  the  note,  of  the  intention  of  the  bank  to  call  on  them.  And  Chris- 
well,  who  18  joined  in  the  action  under  the  act  of  assembly,  insists,  furtbefi 
that  he  should  have  had  notice ;  for  although  the  note  may  not  have  been  paid 
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by  the  drawer,  who  died  before  it  became  due,  still  it  might  have  been  paid  hj 
the  first  endorser ;  and  the  notice  of  the  non-payment  was  an  important  matter 
to  him.  It  is  further  insisted  by  the  defendants,  that,  so  far  from  the  bank 
giving  notice  of  an  intention  to  look  to  them  for  payment,  in  1818  they  obtained 
a  judgment  by  confession  from  the  administrators,  a  special  judgment  de  bonis 
iniestati,  and  not  otherwise ;  and  that  they  delayed  to  proceed  on  this  judgment, 
and  did  not  call  on  the  endorsers  until  this  action  was  brought,  which  was 
lacking  a  few  days  of  six  years,  when  the  statute  of  limitations  would  have 
barred  the  recovery. 

^  On  the  trial  of  the  cause  before  the  Chief  Justice  of  the  Circuit  Court,  for 
the  purpose  of  having  the  question  settled  in  this  Court,  which  is  admitted  to 
be  new  in  species,  he  instructed  the  jury,  that  neither  the  demand  of  payment 
nor  notice  of  non-payment  was  necessary,  and  it  b  from  this  decision  the 
defendants  appealed ;  and  on  this  opinion  it  is  now  only  necessary  for  this 
Court  to  decide.  From  the  view  they  have  taken  of  this  subject,  if  the  Court 
did  not  decide  on  the  general  doctrine  of  the  necessity  of  notice  of  non-payment 
from  the  holders  of  the  note,  the  circumstances  of  the  situation  in  which  Chris- 
well,  the  second  endorser,  stood,  and  the  judgment  against  the  administrators, 
and  the  long  delay  in  bringing  the  action,  w^re  matters  worthy  of  serious 
consideration  ;  but  they  have  judged  it  most  advisable  to  decide  upon  the 
general  principle. 

''  What  is  the  nature  of  the  engagement  of  the  endorser  ?  It  is  founded  on 
the  law  merchant,  and  is  governed  by  its  principles ;  his  undertaking  is  only  to 
pay  in  case  the  maker  does  not  pay.  The  endorser  takes  it  on  the  condition 
that  he  will  first  apply  to  the  maker,  and  in  an  action  by  the  endorsee  against 
the  endorser,  the  declaration  must  aver  that  on  the  note  becoming  due,  the 
demand  was  made  of  the  drawer,  and  that  he  refused  to  pay,  of  which  the 
defendant  had  notice.  It  is  an  essential  part  of  the  plaintifi^'s  case,  and  even  a 
verdict  would  not  cure  the  omission.  This  was  decided  in  the  Court  of  Errors 
and  Appeals,  and  the  judgment  of  the  Supreme  Court  reversed.  Miles  vs. 
O'Hara.  And  though  the  declaration  alleged  that  the  drawer  of  the  bill 
became  liable  by  the  custom  of  merchants,  this  is  not  sufficient,  because  the 
law  merchant  is  not  a  matter  .of  fact,  but  of  law,  and  the  want  of  notice  is  the 
very  gist  of  the  action ;  for  it  is  that  which  raises  the  implied  promise.  Mc- 
Kinney  vs.  Crawford,  8  Serg.  &  Rawle,  353. 

^  That  knowledge  of  non-payment  is  not  notice,  is  very  clear  for  the  notice 
must  come  from  the  holder  himself,  or  some  one  who  is  a  party,  for  the  notice 
must  assert  that  the  holder  intends  to  stand  on  his  legal  rights,  and  to  resort  to 
the  endorser  for  payment ;  and  therefore,  where  the  drawer  had  notice  before 
the  bill  was  due,  that  the  acceptor  had  failed,  and  gave  another  person  money 
to  pay  the  bill,  and  the  holder  neglected  to  give  notice  of  its  dishonor,  it  was 
held  the  drawer  was  discharged,  Nicholson  vs.  Gouthit,  2  Hen.  Bl.  612; 
Whitfield  vs.  Savage,  2  Bos.  &  Pull,  277;  Esdaile  rs.  Sowerby,  11  East,  114, 
117.  And  where  a  few  days  before  the  bill  became  due  the  acceptor  informed 
the  drawer  that  he  must  take  it  up,  and  gave  him  part  of  the  money  to  assist 
him  in  so  doing,  and  the  latter  promised  to  take  up  the  bill  accordingly,  it 
was  held  the  latter  might  set  up  nevertheless,  in  his  defence,  that  the  bill 
waa  not  duly  presented  for  payment,  and  that  he  had  not  regular  notice  of  the 
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dishonor.  Baker  vs.  Birch,  3  Campb.  107.  The  notice  must  come  from  one 
who  can  give  the  drawer  or  endorser  his  immediate  remedy  on  the  bill,  and  not 
from  a  stranger ;  otherwise  it  is  merely  an  historical  fact ;  it  most  be  legal 
notice,  otherwise  the  party  is  discharged  from  the  liability  he  contracted  by 
endorsing  it.  2  Cowp.  177 ;  Chitty  on  Bills,  292.  The  reason  given,  in  Ex* 
parte  Baizley,  7  Ves.  jr.  597,  is  very  satisfactory ;  for  the  ground  of  discharg- 
ing the  drawer  is,  that  the  holder  gave  credit  to  some  other  person  liable,  as 
between  him  and  the  drawer.  Notice  from  any  other  person  than  the  holder, 
that  the  note  is  not  paid,  is  not  notice  that  the  holder  does  not  give  credit  to  a 
third  person.  This  is  very  strongly  put  by  Ashhurst  &  Buller,  Justices,  in 
Tindall  vs.  Brown,  1  Term.  Rep.  167.  According  to  Ashhurst, '  notice  means 
something  more  than  knowledge,  because  it  is  competent  to  the  holder  to  give 
credit  to  the  maker.  It  is  not  enough  to  say  that  the  maker  does  not 
intend  to  pay;  but  that  the  holder  does  not  intend  to  give  credit  to 
such  maker;  the  party  ought  to  know  whether  the  holder  intends  to 
give  credit  to  the  maker,  or  to  resort  to  him.'  And  by  Buller,  J.,  it 
was  said, '  The  notice  ought  to  purport,  that  the  holder  looks  to  the  party  for 
payment,  and  a  notice  from  another  party  cannot  be  sufficient ;  it  must  come 
from  the  holder.'  And  this  doctrine  of  Buller  has  been  acted  upon  in  many 
cases,  as  Lord  Eldon  observed  in  Baizley 's  case.  Now  here  these  endorsers 
ought  to  have  had  notice  from  the  Juniata  Bank ;  for  that  would  be  notice 
that  they  did  not  mean  to  resort  to  the  estate,  on  which,  with  others,  they  had 
administered,  but  to  them  in  the  character  of  endorsers ;  whereas,  by  not  giving 
notice,  they  had  a  right  to  conclude  that  the  bank  intended  to  look  to  the 
drawer.  And  according  to  Ashhurst's  opinion,  they  had  a  right  to  know  from 
the  holder,  the  Juniata  Bank,  that  they  intended  not  to  give  credit  to  the  estate 
of  John  Starrett,  but  to  look  to  them  personally,  as  endorsers. 

**  The  argument,  that  the  endorsers  received  no  injury  from  want  of  notice, 
does  not  now  hold.  Whatever  vacillation  prevailed  in  courts  for  a  time,  it  is 
now  settled,  that  the  insolvency  of  the  drawer  of  a  note  does  not  dispense  with 
the  necessity  of  demand,  and  notice  of  non-payment.  Between  the  parties  to 
the  notice  the  rule  is  inflexible,  and  it  is  not  open  to  the  inquiry  whether  notice 
could  have  availed  the  endorsers.  The  holder  has  no  right  to  speculate  and 
judge  what  may  be  the  interest  of  the  parties ;  his  duty  is  a  plain  one — ^to  give 
notice;  and,  if  that  rule  is  dispensed  with,  it  opens  a  door  for  endless  litigation 
and  perplexing  inquiries.  Death,  bankruptcy,  notorious  insolvency,  or  the 
drawer 's  being  in  prison,  constitute  no  excuse  either  in  law  or  equity.  Gibbe 
vs.  Cannon,  9  SSerg.  /Sl  Rawle,  201.  Notice  to  one  of  several  partners,  who 
are  joint  endorsers,  is  notice  to  all ;  and  if  one  of  the  drawers  of  the  bill  be 
also  an  acceptor,  and  there  is  no  fraud  in  the  transaction,  no  notice  in  fact  is 
necessary  to  the  others. 

"  Neither  is  notice  necessary  to  a  party  who  by  his  conduct  dispensed  with 
it,  as,  by  engaging  to  call  on  Uie  holder,  and  ascertain  whether  the  acceptor 
has  not  paid  the  bill.  Chitty  on  Bills  (Cary  &  Lea's  Ed.),  297.  So  if  the 
drawer  of  a  bill  promises  to  pay,  this  is  a  waiver  of  tlie  objection  of  want  of 
notice,  where  the  party  knew  all  the  facts  and  the  legal  consequences.  But  it 
has  been  recently  held  that  though  the  drawer  of  a  bill  may  impliedly  waive 
his  right  of  defence,  founded  on  the  laches  of  the  holder,  yet  an  endorser  can 
only  do  so  by  an  express  waiver.    Borradale  v<.  Lowe,  4  Taunt  93,  96,  97 ; 


824  BILLS  OF  EXCHANGE 


Maf rader  vs.  The  Unton  Bank  of  Geof^Btown. 


Brown  vs,  McDerroot,  6  Esp,  Rep.  265.  And  there  is,  in  all  thoee  cuseB  of 
want  of  notice,  a  material  and  essential  difierence  between  the  drawer  of  a 
bill  and  the  endorser ;  for,  if  the  drawer  of  a  bill  had  no  effects  in  the  hands  of 
the  drawee  or  acceptor,  and  the  bill  is  drawn  for  the  accommodation  of  sach 
drawer,  he  is  prima  facie  not  entitled  to  notice  of  the  dishonor  of  the  bill,  not 
can  he  object  in  such  case.  He  being  the  real  debtor,  acquires  no  right  of 
action  against  the  acceptor  by  p&ying  the  bill,  and  su^rs  no  injury  from  want 
of  notice  of  non-acceptance  or  non-payment  (12  East,  171),  and  therefore  the 
laches  of  the  holder  afibrds  him  no  defence,  4  Taunt  733.  But  it  is  do 
excuse  for  not  giving  notice  to  the  endorser  of  a  bill,  that  the  acceptor  had  no 
effects.  Peake's  Rep.  202.  *  That  circumstance,'  said  Lord  Kenyon,  <  will 
not  avail  the  plaintiff.  The  rule  extends  only  to  actions  brought  against  the 
drawer  i  the  endorser  is  in  all  cases  entitled  to  notice.'    See  Chitty,  259,  295. 

'*  It  has  been  attempted  to  bring  this  within  the  principle  of  Bond  vs.  Fam- 
ham,  5  Mass.  R.  170,  and  Barton  vs.  Baker,  1  Serg.  &  Rawie,  334 ;  but 
those  cases  were  decided  on  very  difierent  grounds.  In  the  first.  Chief  Justice 
Parsons  says,  'The  opinion  was  founded  on  this,  that  if  the  endorser,  repre- 
senting himself  liable  for  the  payment  of  particular  endorsements,  receives  « 
security  to  meet  them,  he  shall  not  afterwards  insist  on  a  frmitlese  demand 
upon  the  maker,  or  a  useless  notice  to  himself,  to  avoid  payment  of  demands 
which,  on  receiving  security,  he  has  undertaken  to  pay.'  In  the  latter,  the 
late  Chief  Justice  put  it  on  the  ground,  that  it  was  not  unreasonable  to  suppose 
that  the  defendant  took  upon  himself  the  payment  of  the  endorsed  notes,  and 
on  no  other  ground  could  it  be  held  that  the  notice  of  the  non-payment  was 
not  necessary'. 

"  But  here  the  endorsers  had  no  security,  beyond  any  other  simple  contract 
creditor  of  John  Starrett ;  they  obtained  no  advantage  beyond  strangers  to  the 
administration ;  for  by  the  death  of  the  intestate,  his  goods  and  lands  were 
seized  by  act  of  law,  by  a  kind  of  statute  execution  in  the  hands  of  his  ad- 
ministrators, just  as  in  the  case  of  a  commission  of  bankruptcy,  and  to  be 
discharged  in  a  prescribed  order ;  in  which  the  administrator  cannot  prefer 
himself  or  retain  his  own  debt,  as  he  could  by  the  laws  of  England.  The 
lands,  the  fund  here  for  the  payment  of  debts,  do  not  come  into  the  possessioa 
of  the  administrator;  he  has  no  right  of  entry  and  can  bring  no  ejectment; 
the  possession  descends  to  the  heir.  The  executor  or  administrator  have,  fay 
virtue  of  their  office,  in  no  case  a  right  to  the  possession  of  the  deceased's 
lands.  As  I  do  not  find  the  case  of  an  endorser  becoming  an  administrator 
to  the  drawer  in  any  decision  among  the  books  of  authority,  to  form  an  excep- 
tion to  the  necessity  of  giving  notice  to  the  drawer,  and  as  there  is  no  reason 
why  it  should,  I  am  not  for  relaxing  one  jot  further  than  it  has  been  done,  this 
wholesome  and  convenient  rule.  Indeed,  we  find  judges  regretting  that  it  had 
ever  been  departed  from  in  any  case. 

^  The  Chief  Justice,  who  decided  the  case  in  this  Court,  for  the  purpose  of 
bringing  this  new  question  before  the  Court,  joins  in  the  opinion  of  the  other 
members  of  the  Court,  that  the  endorsers  not  having  received  notice  of  their 
non-payment,  are  not  liable  on  the  endorsement,  and  that  the  appeal  be 
sustained. 

"  The  rule  of  demand  and  notice  is  one  of  universal  obligation.    I  would  not 
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extend  the  exceptions  farther,  than  to  the  cases  which  have  been  expressly 
decided.  Policy  and  the  convenience  of  the  republic,  require  a  rigid  adherence 
to  the  rule;  for  otherwise,  exception  would  creep  in  after  ^exception,  and  leave 
the  law,  which  ought  to  be  certain,  open  to  speculation  and  doubt." 

The  class  of  cases  referred  to,  in  the  course  of  this  opinion  of  Judge  Duncan, 
where  the  endorser  has  taken  from  the  maker  an  assignment  of  his  efiects,  for 
indemnity,  has  given  rise  to  great  diversity  of  judicial  opinion  in  the  American 
eourts.  The  general  rule,  as  stated  by  Mr.  Justice  Story,  in  his  Treatise  on 
Promissory  Notes,  page  439,  is,  that "  if  the  security  be  to  the  full  amount  of 
the  note,  the  endorser  will  be  held  liable  without  notice,  for  its  full  payment  If 
the  security  be  partial,  he  will  be  bound  pro  tanto"  An  examination,  however, 
of  some  of  the  cases  which  have  been  decided,  will  show  the  uncertainty 
which  prevails  as  to  the  extent  and  limitation  of  the  principle. 

The  question  was  very  fully  and  learnedly  considered  by  the  Supreme  Court 
of  North  Carolina,  in  Denny  vs.  Palmer,  5  Iredell's  L.  R.  610.  An  assign- 
ment had  been  made  to  a  trustee  by  the  maker  of  the  note,  of  all  his  property, 
for  the  indemnity  of  the  defendant,  who  had  endorsed  his  paper,  and  it  was 
contended  that  in  law  this  amounted  to  a  waiver  of  notice.  ''  For  tliis,"  says 
C.  J.  Ruffin, "  Bond  vs.  Famham,  5  Mass.  Rep.  170,  the  leading  case  on  the 
subject,  is  relied  on.  Those  notes  were  given  in  the  ordinary  course  of  busi- 
ness, as  far  as  appears ;  at  any  rate  they  were  not  to  be  renewed  from  time  to 
time,  as  securities  for  a  permanent  loan  from  the  holder  to  the  makers,  but  were 
negotiated  in  the  market,  and  lodged  in  bank  for  collection  at  maturity.  Be- 
fore the  particular  note  fell  due,  the  maker  became  insolvent,  and  conveyed  to 
the  defendant  his  endorser  for  his  security,  all  his  property,  which  was  not 
sufficient  to  pay  all  his  liabilities  for  the  maker.  It  was  held  that  the  endorser 
had  waived  a  demand  and  notice  thereby.  Chief  Justice  Parsons  gives  us  the 
reason.  '  That  the  endorser  knew  a  demand  would  be  fruitless,  as  he  had 
secured  all  the  property  the  maker  had,  and  he  secured  it  for  the  express  pur- 
pose of  meeting  his  endorsements,  he  must  be  considered  as  having  waived 
the  condition  of  his  liability,  and  as  having  engaged  with  the  maker  on  re- 
ceiving all  his  property,  to  take  up  his  notes.'  There  are  other  cases  to  the 
same  efiect.  Mechanics  Bank  of  New  York  vs.  Griswold,  7  Wend.  165,  is 
one.  The  declaration  contained  two  counts ;  the  first,  tliat  before  the  note  fell 
due,  the  maker  assigned  to  the  defendant  (the  endorser)  and  another  person 
effects  to  a  greater  value  than  the  amount  of  all  tlie  debts  mentioned  in  the 
schedule,  in  trust,  to  pay  this  note,  and  others  specified :  the  second,  after 
stating  the  making  and  endorsing  of  the  note,  and  the  assignment  to  the  de- 
fendant, and  another  as  before  averred  that  the  efiects  assigned,  constituted  all 
the  property  the  makers  had,  each  concluding  in  the  usual  form,  that  the  de- 
fendant had  sustained  no  damage  by  reason  of  no  demand  and  notice.  Upon 
demurrer  to  both  counts,  the  plaintiff  had  judgment.  Mr.  Justice  Nelson, 
after  citing  several  of  the  cases  already  noticed,  and  relying  particularly  on 
Bond  vs.  Famham  as  the  strongest^  adds,  that  '  although  insolvency  is  rather  a 
reason  for  requiring  than  dispensing  with  notice,  in  order  that  an  endorser  may 
fasve  an  opportunity  of  saving  something  from  the  wreck  of  the  estate ;  yet, 
fasving  anticipated  that  event,  and  taken  into  his  possession  the  whole  of  the 
estate,  expressly  to  meet  his  responsibilities,  the  endorser  has  efiectually  se- 
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cured  every  object  which  the  law  presumes  would  be  the  conaequence  of 
notice.'  It  is  obvious  that  the  reasons  given  for  the  two  judgments  do  not 
accord.  In  the  latt^  case,  notice  is  dispensed  with,  because  it  is  supposed  to 
be  of  no  use :  that  the  endorser  could  not  possibly  be  prejudiced,  and  he  had 
already  '  secured  every  object  for  which  the  law  entitles  him  to  notice,'  inas- 
much as  the  maker  has  no  more  property.  But  it  will  occur  to  every  mind, 
that  precisely  the  same  argument  is  applicable  to  every  case  of  total  insolvency 
or  bankruptcy.  Yet  in  those  cases,  the  law  requires  notice,  as  peradventure 
some  one  else  may  be  willing  to  engage  for  the  debtor.  We  presume,  how- 
ever, that  it  was  not  intended  to  go  beyond  the  doctrine  of  Bond  vs.  Famham. 
Now  the  case  of  Bond  vs.  Farnham  puts  the  doctrine  explicitly  upon  a  sup- 
posed engagement,  to  be  inferred  from  the  circumstance  that  the  endorser  took 
to  himself  a  conveyance  of  all  the  debtor's  property,  to  meet  notes,  and  that  he, 
the  endorser,  would  take  up  his  notes.  We  do  not  question  that  an  engagement 
by  an  endorser  upon  any  adequate  consideration,  though  not  a  full  one,  to  make 
the  debt  his  own,  will  bind  him ;  as  in  Comey  vs.  Du  Costa,  and  in  Brown  vs. 
Maffey.  So  in  Bond  xs,  Famham,  the  rule  is  right,  if  the  inference  of  fiict  of 
the  agreement  by  the  endorser,  to  take  up  the  notes,  can  be  sustained,  and  we 
do  not  see  that  a  jury  might  not  draw  that  inference  under  the  circumstances,  or 
that  upon  a  case  agreed  the  Court  might  not  do  it.  But  we  cannot  agree  that  the 
law  will  adjudge  on  demurrer,  that  if  an  endorser,  in  order  to  save  himself  as  fiir 
as  he  can,  take  from  the  irsolvent  maker  of  a  note,  a  conveyance  by  way  of 
security  of  property,  even  though  it  be  all  he  have,  the  endorser,  thereby  engages 
to  make  the  debt  his  own,  and  that  it  is  an  act  of  bad  faith  to  require  the  holder 
to  make  a  demand  and  see  if  he  cannot  get  something  more. 

**  But  it  strikes  us,  that  there  exists  yet  another  distinction  between  this  case 
and  those  cited,  equaUy  important  in  repelling  the  inference  that  the  endorser 
had  undertaken  to  pay  the  notes.  In  all  the  cases  we  have  considered,  the 
funds  were  put  into  the  hands  of  the  endorser,  or  the  conveyance  made  to  the 
endorser  himself,  except  in  that  of  the  Mechanics  Bank  of  New  York  xs.  Gris- 
wold ;  and  there  it  was  to  the  endorser  and  another  person.  Here  the  assign- 
ment is  to  a  third  person  as  a  trustee,  not  for  the  endorser  merely,  but  for  both 
the  makers  and  the  endorser,  and  the  conveyance  to  him  was  upon  an  arrange- 
ment to  which  the  bank  as  the  creditor  was  a  party,  so  as  clearly  to  entitle  the 
bank  also  to  the  benefit  of  the  assignment,  and  like  other  cestms  que  trusts,  to  in- 
terpose and  call  for  the  execution  of  the  trusts,  or  control  the  trustee.  The 
di^rence  is  essential.  '\Vhere  funds  are  supplied  to  the  endorser  or  property 
conveyed  to  him,  he  has  the  absolute  control  of  the  matter,  and  can  sell  when 
and  how  he  pleases.  He  may  be  supposed,  therefore,  to  assume  the  debt  imme- 
diately and  absolutely.  But  in  the  other  case,  in  the  absence  of  direct  evidence 
of  an  assumpsit,  the  inference  is  the  other  way."  After  considering  the  appli- 
cation of  these  principles  to  the  case  before  the  Court,  the  Chief  Justice  thus 
concludes  his  opinion :  '^  In  fine  we  think  that  the  acceptance  by  an  endorser  of 
an  assignment  to  a  third  person,  whether  the  maker  be  solvent  or  insolvent,  or 
the  assignment  be  partial  or  total,  as  an  indemnity  against  existing  and  future 
endorsements  of  notes  given  in  renewal,  as  the  maker  may  require,  in  order  to 
keep  his  paper  from  being  dishonored,  aiK)rds  no  presumption  in  law,  that  the 
endorser  is  under  an  obligation  to  take  up  the  notes,  when  the  maker  shall  £ul 
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to  offer  renewals  and  pay  discounts ;  and  such  an  obligation  we  conceive  to  be 
the  true  test  of  the  endorser's  being  entitled  or  not  entitled  to  notice." 

The  case  of  Watkins  vs.  Cronch  &>  Co.,  5  Leigh,  522,  was  that  of  an 
assignment  by  the  maker  of  a  promissory  note  of  all  his  property  to  a  trustee, 
to  indemnify  his  endorser  against  responsibility  for  one  fourth  of  the  amount 
of  the  debt,  the  deed  providing  for  several  other  creditors,  and  it  not  appearing 
what  was  the  value  of  the  property.  The  Court  held,  that  an  acceptance  by  the 
endorser  of  this  assignment  did  not  exempt  the  holders  from  the  duty  of 
making  due  presentation  of  the  note  and  demand  of  payment  at  the  place 
appointed,  and  giving  notice  to  the  endorser  of  its  dishonor.  Judge  Tucker 
says, ''  If  the  question  was  merely  as  to  notice,  I  should  inchne  to  think  the 
taiung  a  conveyance  of  all  his  property  from  the  maker  ought  to  dispense 
with  the  necessity  of  notice.  The  object  of  notice  to  an  endorser  is  to  put 
him  on  the  alert ;  to  announce  to  him  that  he  will  be  looked  to,  and  to  warn 
him  to  take  care  of  himself.  And  hence  even  insolvency  or  bankruptcy  is  no 
excuse  for  want  of  notice,  since  it  is  possible  the  endorser  might  find  some 
means  to  save  himself  out  of  the  wreck  of  his  debtor's  fortune,  or  through  the 
assistance  of  his  friends.  But  when  the  endorser  himself,  conscious  of  his 
liability,  is  already  on  the  alert,  and  proceeds  to  take  care  of  himself  with  ail 
diligence  and  activity,  and  actually  sweeps  the  whole  estate  of  the  maker  for 
his  own  indemnification,  when  he  has  done  this  with  a  knowledge  of  the 
maker's  insolvency,  and  after  consulting  with  a  friend  whether  he  had  better 
pay  the  note  or  sufier  it  to  take  its  course,  cui  bono  shall  the  holder  give  him 
notice  7  Is  it  to  stimulate  his  vigilance  who  already  ha#  proved  himself  so 
watchful  ?  Is  it  to  warn  him  to  take  care  of  himself  who  has  already  been 
on  the  alert,  and  swept  off  the  entire  estate  of  the  maker !  It  were  a  mockery 
to  give  or  require  a  notice  to  be  given  to  one  thus  circumstanced  !  If  pay- 
ment of  part,  or  a  promise  to  pay,  or  to  see  it  paid,  or  an  acknowledgment  that 
it  must  be  paid,  dispenses  with  the  necessity  of  notice,  how  much  stronger 
the  case  of  one  who  not  only  confesses  his  liability  by  taking  an  indemnity 
providing '  for  paying  off  and  discharging  the  note,'  but  who  takes  a  convey- 
ance of  every  article  of  property  held  by  the  maker,  and  thus  prevents  the 
maker  from  complying  in  whole  or  in  part  with  his  engagement  to  the  holder. 
Accordingly  we  find  the  clearest  authority  on  this  subject  in  the  courts  of  two 
of  our  sister  States ;  Bond  vs.  Farnham,  5  Mass.  170,  and  Barton  vs.  Baker, 
1  Serg.  &  Rawle,  334,  in  both  of  which  the  acceptance  by  the  endorser  from 
the  drawer  of  a  general  assignment  of  his  estate  and  e^cts,  was  held  to 
dispense  with  the  necessity  of  notice.  That  the  assignment  was  made  in 
this  case  to  a  trustee,  I  consider  not  at  all  varying  the  case." 

The  conclusions  of  Judge  Tucker  in  this  case  seem  to  be  sustained  by  the 
weight  of  American  authority.  Besides  the  cases  cited,  see  Durham  vs.  Rice, 
6  Yerg.  300 ;  Bank  vs.  Myers,  1  Bailey,  412 ;  Prentiss  vs.  Danielson,  6  Conn. 
176 ;  Andrews  vs.  Boyd,  3  Mete.  Rep.  444. 

In  Kramer  vs.  Sandford,  4  Watts  &,  Serg.  328,  C.  J.  Gibson  has,  with  his 
usual  strength  of  reasoning  and  terseness  of  expression,  laid  down  what 
seems  to  the  editor,  to  be  the  true  principle  in  these  cases.  ^  An  endorser  is 
entitled  to  notice  wherever  it  is  necessary  for  his  protection  ;  for  he  is  not  pre^ 
Mumed  to  have  waived  it  to  his  detriment.    It  is  useless  to  him,  where  he  has 
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taken  a  general  asBignment  of  the  maker's  efl^ts,  and  thus  obtained,  before- 
hand, all  tlie  advantages  which  his  own  or  the  endorser's  vigilance  could  give 
him ;  and  it  has  accordingly  been  held,  that  he  assumes  the  maker's  debt  when 
he  receives  his  means  to  pay  it.  The  chance  of  the  maker's  acquiring  other 
property,  to  which  he  might  resort,  if  the  funds  in  his  hands  should  fall  short, 
is  so  inconsiderable  as  to  fall  within  the  maxim  de  minimis,  fint  the  supposed 
waiver  of  notice,  in  consideration  of  a  chose  in  action  given  as  a  collateral 
security,  contingent  and  inadequate  to  produce  perfect  safety,  as  every  chose  in 
action  must  be,  stands  on  a  less  firm  foundation.  The  acceptance  of  such  a 
security  is  never  thought  to  be  a  waiver  by  the  parties  themselves,  though  it  is 
frequently  a  motive  for  the  act  of  endorsement.  Collateral  security  is  cumit- 
kuive  in  its  very  essence ;  and  it  is  never  suffered  to  impair  the  obligation  of 
the  contract  immediately  between  the  parties.  It  may  be  accepted  though 
known  to  be  inadequate  at  the  time,  the  endorser  relying  for  the  rest  on  the 
maker's  other  means,  and  his  own  energy  of  pursuit  when  warned  of  the  neces- 
sity of  exerting  it ;  and  it  would  be  contrary  to  the  understanding  of  the  parties, 
to  make  the  acceptance  of  such  a  security  a  substitute  for  notice.  There  can 
be  no  presumptive  waiver  of  notice,  where  there  has  been  no  waiver  of 
recourse  upon  the  maker,  and  the  acceptance  of  a  security  is  not  such  unless 
it  has  been  taken  in  satis&ction.  Notice  may  be  necessary  to  make  the  very 
security  available  on  which  the  endorser  is  supposed  to  have  relied,  but  which 
he  has  reserved  for  the  critical  moment."  The  Chief  Justice,  after  examining 
the  adjudged  cases,  concludes  that "  the  doctrine  of  waiver,  in  consideration  of 
a  security,  has  no  fboting  in  Westminster  Hall,"  and  that  the  principle  that  an 
endorser  is  not  entitled  to  notice,  who  has  taken  an  assignment  or  ccdlateral 
security,  is  too  broadly  laid  down  by  Chancellor  Kent.  **  The  true  criterion 
seems  to  be  the  obligation  to  take  up  the  note.  When  that  remains  with  the 
maker  it  continues  to  be  the  duty  of  the  holder  to  apprise  the  endorser  of  his 
default ;  where  it  has  devolved  on  the  endorser  himself  he  needs  no.9atifi0.*' 
See  to  same  eflfect,  Sronson  r5.  Napier,  1  Yerg.  199 ;  Burrows,  Hall  &  Co.  vs. 
Hannegan,  1  McLean,  309  ;  Spencer  vs.  Wendell,  17  Wend.  489. 


French's  Executrix  vs.  Bank  op  Columbia.* 

When  the  Holder  will  be  excused  for  not  giving  notice  to  the  drawer  of  the  dis- 
honor of  a  bill. 

The  Endorser  of  a  note  given  for  the  accommodation  of  the  maker  is  entitled  to 
strict  notice  of  non-payment. 

Error  to  the  Circuit  Court  of  the  district  of  Columbia  for  the 
county  of  Washington. 

*  4  Cranch  Rep.  141.   2  Cond.  R.  58. 
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This  was  an  action  of  assumpsit  upon  a  promissory  note 
drawn  by  Duncanson  in  favor  of  French,  and  endorsed  by  him 
to  the  plaintiff  below,  dated  October  10,  1798,  and  due  Decem- 
ber 9  and  12,  1798. 

The  facts  of  the  case,  as  they  appeared  by  the  bill  of  excep- 
tions, were : 

The  banking-house  of  the  Bank  of  Columbia  was  situated  in 
Georgetown,  in  the  District  of  Columbia,  at  the  time  the  note 
became  payable  ;  in  which  town  French  also  resided ;  Duncan- 
son,  the  maker  of  the  note,  lived  in  the  city  of  Washington,  four 
miles  distant  from  the  Bank  of  Columbia.  The  last  day  of 
grace  upon  the  note  expired  with  the  12th  of  December,  1798. 
French  was  very  ill,  and  confined  to  his  bed  from  the  9th  to  the 
14th  of  December,  1798,  on  which  last-mentioned  day  he  died. 
The  defendant  proved  his  will,  and  took  out  letters  testamentary 
on  the  28th  of  the  same  month.  On  the  15th  of  December,  a 
notary  public  called  at  the  house  of  Duncanson,  the  maker  of  the 
note,  to  demand  payment,  but  was  informed  that  he  had  gone 
into  Georgetown,  whereupon  the  note  was  protested  :  one 
Weems,  an  agent  of  French,  had  notice  of  the  dishonor  of  the 
note  in  January,  1799,  and  conversed  with,  and  endeavored  to 
make  arrangements  with  the  plaintiffs  for  the  same. 

The  note  was  endorsed  by  French,  without  any  valuable  con- 
sideration passing  from  him  to  any  person  for  the  same,  merely 
to  accommodate  Duncanson,  the  maker  of  the  note,  and  to  give 
him  a  credit  with  the  bank  for  the  amount  thereof,  and  the  plain- 
tiffs received  the  same  with  a  knowledge  of  its  being  so  drawn 
and  endorsed  ;  French,  in  his  lifetime,  and  his  executrix,  since 
his  death,  have  suffered  no  loss  or  injury  from  the  circumstance 
of  the  note  not  having  been  demanded  of  the  maker  before 
the  16th  of  December,  1798,  or  of  the  want  of  notice 
to  French,  or  to  his  executrix,  other  than  as  aforesaid  ;  and 
the  Court,  at  the  plaintiff's  request,  thereupon  instructed  the  jury 
that  such  laches  and  neglect  of  the  bank  as  to  a  demand  on  the 
maker,  and  in  not  giving  other  notice  than  as  above  stated  to  the 
endorser,  does  not  debar  and  take  away  the  right  of  the  bank  to 
recover  upon  that  note  in  this  action. 

Another  bill  of  exceptions  was  taken  to  the  refusal  of  the 
Court  to  instruct  the  jury  that  the  neglect  of  the  bank  to  demand 
payment  and  to  give  notice  as  before  stated,  discharged  French 
from  all  liability  upon  the  note,  if  the  jury  should  be  satisfied  by 
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the  evidence,  that  Duncanson  received  the  money  from  the  bank, 
with  the  assent  of  the  defendant's  testator,  after  his  endorsement, 
and  that  at  the  time  of  the  drawing  and  endorsing  of  the  note, 
it  was  the  understanding  of  all  parties  that  the  money  should  be 
so  paid ;  and  that  such  payment  and  assent  were  a  sufficient 
consideration  passing  from  French  to  Duncanson. 

The  judgment  below  being  for  the  plaintiffs,  the  defendant 
brought  this  writ  of  error. 

Harper,  for  the  Bank  of  Columbia,  contended,  that  they  were 
entitled  to  recover,  notwithstanding  the  laches. 

1.  Because  it  was  an  accommodation  note,  and  no  considera- 
tion passed  from  French  to  Duncanson. 

2.  That  French  had  suffered  no  injury  by  the  neglect  of  the 
plaintiffs. 

3.  The  assent  of  the  agent  of  French's  executrix  after  the  note 
became  payable. 

Upon  the  first  point  were  cited  De  Berdt  vs.  Atkinson,  2  H.  Bl. 
336 ;  Nicholson  vs.  Gouthit,  2  H.  Bl.  609 ;  Whitfield  vs.  Savage, 
2  Bos.  and  Pull.  277. 

Mason,  contra,  cited  Chittyon  Bills,  68, 88.     2  Bl.  Com.  470. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

The  material  question  in  this  case  is,  whether  a  person  who 
endorses  a  promissory  note  for  the  accommodation  of  the  drawer, 
be  discharged  from  the  responsibility  which  the  endorsement 
creates,  by  the  failure  of  the  holder  to  demand  payment  of  the 
maker  in  the  usual  time,  and  to  give  notice  to  the  endorser  that 
the  note  is  not  paid. 

That  by  the  general  rule  of  law  the  omission  to  demand  pay- 
ment from  the  maker  when  the  note  becomes  payable,  and  to 
give  notice  to  the  endorser  that  payment  has  been  refused,  dis- 
charges the  endorser,  is  admitted ;  but  from  this  general  rule  of 
law  exceptions  exist,  and  the  counsel  for  the  defendants  in  error 
contend  that  the  case  stated  is  comprehended  in  one  of  these 
exceptions. 

It  is  laid  down  as  an  exception  to  the  general  rule,  in  its  appli- 
cation to  bills  of  exchange,  that  if  the  drawer  has  no  effects  in 
the  hands  of  the  drawee,  notice  of  the  dishonor  of  the  bill  may 
be  dispensed  with,  and  the  case  of  an  endorser  of  a  promissory 
note  for  the  accommodation  of  the  maker,  is  said  to  come  within 
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the  same  reason  and  the  same  law.  The  correctness  of  this 
position  will  be  best  tested  by  considering  the  reason  of  the  rule, 
and  the  reason  for  the  exception. 

Why  is  it  that  notice  must  immediately  be  given  to  the 
drawer  that  his  bill  is  dishonored  by  the  drawee  ?  It  is  because 
he  is  presumed  to  have  effects  in  the  hands  of  the  drawee,  in 
consequence  of  which  the  drawee  ought  to  pay  the  bill,  and  that 
he  may  sustain  an  injury  by  acting  on  the  presumption  that  the 
bill  is  actually  paid.  The  law  requires  this  notice,  not  merely  as 
an  indemnity  against  actual  injury,  but  as  a  security  against  a 
possible  injury  which  may  result  from  the  laches  of  the  holder 
of  the  bill.  To  this  security,  then,  it  would  seem,  the  drawer 
ought  to  remain  entitled,  unless  his  case  be  such  as  to  take  him 
out  of  the  reason  of  the  rule. 

A  drawer  who  has  no  effects  in  the  hands  of  the  drawee,  is 
said  to  be  without  the  reason  of  the  rule,  and  therefore  to  form 
an  exception  to  it.  This  has  been  laid  down  in  the  books  as  a 
positive  qualification  of  the  rule,  but  has  seldom  been  so  laid 
down,  except  in  cases  where,  in  point  of  fact,  the  drawer  had 
no  right  to  expect  that  his  bill  would  be  honored,  and  could 
sustain  no  injury  by  the  neglect  of  the  holder  to  give  notice  of 
its  being  dishonored.  In  reason  it  would  seem,  that  in  such 
cases  only  can  the  exception  be  admitted,  and  that  the  necessity 
of  notice  ought  to  be  dispensed  with  only  in  those  cases  where 
notice  must  be  unnecessary,  or  immaterial  to  the  drawer. 

The  reasoning  of  the  judges,  in  most  of  the  cases  which 
have  been  cited,  would  seem  to  warrant  this  restriction  of 
the  exception.  The  case  of  Bikerdike  vs.  Bollman  was  a  bill 
drawn  by  a  debtor  on  his  creditor,  without  a  single  accom- 
panying circumstance  which  could  raise  an  expectation  that 
the  bill  would  be  accepted  or  paid.  Notice  in  this  case  was 
declared  to  be  unnecessary.  Justice  Ashhurst  gives  as  a  reason 
for  this  opinion,  that  the  drawing  was  in  itself  a  fraud.  This 
reason  must  be  considered  as  additional  to  the  general  ground 
on  which  the  case  was  placed  in  the  argument,  which  was  that 
the  want  of  notice  could  not  possibly  affect  the  drawer.  The 
particular  reason  given  by  Justice  Ashhurst  for  his  opinion,  is 
clearly  inapplicable  to  any  case  in  which  the  drawer  was 
justified  in  drawing. 

Into  the  opinion  of  Justice  Buller,  some  general  reasoning  is 
introduced,  from  which  it  is  fairly  deducible  that  he  considered 
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the  drawer  as  having  no  right  to  expect  that  the  bill  would  be 
paid,  and  as  being  liable  to  no  injury  from  the  want  of  notice, 
and  that  these  were  the  true  grounds  of  the  exception.  He  says, 
"  If  it  be  proved  on  the  part  of  the  plaintiff,  that  from  the  time 
the  bill  was  drawn,  till  the  time  it  became  due,  the  drawee  never 
had  any  effects  of  the  drawer  in  his  hands,  I  think  notice  to  the 
drawer  is  not  necessary ;  for  he  must  know  whether  he  had 
effects  in  the  hands  of  the  drawee  or  not ;  and  if  he  had  none,  he 
had  no  right  to  draw  upon  him  and  to  expect  payment  from  him ; 
nor  can  he  be  injured  by  the  non-payment  of  the  bill,  or  the 
want  of  notice  that  it  has  been  dishonored." 

These  observations  were,  in  fact,  applicable  to  the  case,  for  the 
drawer  was  the  debtor  of  the  drawee,  and  had  no  right  to  draw 
the  bill,  nor  reason  to  expect  that  it  would  be  accepted. 

This  principle  was  recognised  in  Goodall  et  al.  vs.  Dolly,  in 
which  the  same  idea,  so  far  as  respects  the  impossibility  of  injury 
to  the  drawer,  was  repeated. 

This  point  came  on  again  to  be  considered  in  the  case  of 
Rogers  vs.  Stephens,  2  T.  R.  713,  in  which,  as  between  the 
drawer  and  drawee,  there  was  no  pretext  of  a  right  to  draw.  It 
was  said  that  a  third  person  had  stated  himself  to  have  funds  in 
the  hands  of  the  drawee ;  that  the  bill  was  really  drawn  on  the 
credit  of  those  funds,  and  that  loss  had  been  actually  sustained 
from  the  want  of  notice.  But  these  facts  formed  no  part  of  the 
case.  If  they  had,  it  is  apparent  that,  in  the  opinions  of  Lord 
Kenyon  and  Justice  Grose,  they  would  have  been  decisive  in 
favor  of  the  necessity  of  notice,  unless  that  necessity  had  been 
dispensed  with  by  the  subsequent  conduct  of  the  drawer.  Lord 
Kenyon  states  the  reason  why  notice  need  not  be  given  to  the 
person  who  draws  without  funds  in  the  hands  of  the  drawee  to 
be,  **  because  the  drawer  must  know  that  he  had  no  right  to  draw 
on  the  drawee."  The  opinions  of  Lord  Kenyon  and  Justice 
Grose  in  this  respect,  though  not  assented  to,  were  not  contro- 
verted by  Justice  Ashhurst.  The  decision  in  Rogers  vs.  Ste- 
phens was  made  on  the  authority  of  Bikerdike  vs.  Bollman. 

It  would  seem  to  be  the  fair  construction  of  these  cases,  that  a 
person  having  a  right  to  draw  in  consequence  of  engagements 
between  himself  and  the  drawee,  or  in  consequence  of  consign- 
ments made  to  the  drawee,  or  from  any  other  cause,  ought  to  be 
considered  as  drawing  upon  funds  in  the  hands  of  the  drawee, 


AND  PROMISSORY  NOTES.  338 

FxeDCh*s  Executrix  ««.  The  Bank  of  Colombia. 


and  therefore,  as  not  coming  within  the  exception  to  the  general 
rule. 

The  transaction  cannot  be  denominated  a  fraud,  for  in  such 
case  it  is  a  fair  commercial  transaction.  Neither  can  it  be  truly 
said  that  he  had  no  right  to  expect  his  bill  would  be  paid,  for  a 
person  authorized  to  draw  must  expect  his  draft  will  be  honored. 

Neither  can  it  be  said  that  he  has  virtual  notice  of  the  protest, 
and  that  actual  notice  is  useless,  and  the  want  of  it  can  do  him 
no  injury ;  for  this  is  only  true  when  at  the  time  of  drawing  the 
drawer  has  no  reason  to  expect  that  his  bill  will  be  paid. 

A  person  having  a  right  to  draw,  and  a  fair  right  to  expect  that 
his  bill  will  be  honored,  would  not  come  within  the  reason  of  the 
exception,  and  therefore,  it  may  well  be  considered,  ought  not  to 
be  brought  within  the  exception  itself. 

This  doctrine  appears  to  be  contradicted  in  the  case  of  Wal- 
wyn  vs.  St.  Quintin.  In  that  case  the  bill  was  drawn  to  accom- 
modate the  endorser,  who  previously  placed  securities,  on  which 
he  wished  to  raise  money,  in  the  hands  of  the  acceptor ;  but  the 
drawer  had  no  effects  in  his  hands.  It  was  determined  that,  in 
this  case,  notice  to  the  drawer  was  unnecessary. 

If  this  determination  should  be  considered  without  examining 
the  reasoning  on  which  it  was  founded,  the  reader  would  con- 
clude that  the  single  circumstance  of  drawing  without  funds  in 
the  hands  of  the  drawee  belonging  to  the  drawer,  subjected  him, 
without  notice,  to  the  payment  of  his  bill,  if  dishonored,  at  any 
period  of  time  when  not  barred  by  the  act  of  limitations ;  and 
that  no  demonstration  of  his  perfect  right  to  draw,  or  of  the  loss 
to  which  the  want  of  notice  had  exposed  him  could  relieve  him 
from  the. claim  of  the  holder  of  the  bill.  For  in  this  case  the 
drawee  having  accepted  on  funds,  the  drawer  had  a  right  to  ex- 
pect that  the  bill  would  be  paid,  could  not  be  chargeable  with 
fraud  in  drawing,  nor  required  to  prepare  other  funds  to  prevent 
the  disgrace  and  injury  of  his  bill  being  dishonored,  or  to  take 
measures  to  secure  himself  against  the  acceptor  or  endorser. 
He  does  not  appear  to  have  come  within  any  one  reason  assigned 
in  the  case  of  Bikerdike  vs.  Bollmah,  or  of  Rogers  vs.  Stephens, 
for  the  exception  stated  in  those  cases  to  the  general  rule. 

This  induces  the  necessity  of  examining  with  particular  atten- 
tion the  reasons  given  by  the  judge,  which  must  be  considered 
as  explanatory  of  the  decision. 

In  delivering  the  opinion  of  the  Court,  Lord  Chief  Justice  Eyre 
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said,  "  The  true  fact  is,  that  this  was  the  acceptor's  bill,  and  not 
the  drawer's.''  **  The  transaction  in  this  case  was  a  mode  by 
which  the  acceptor  advanced  a  sum  of  money  to  the  payee,  and 
the  drawer  was  a  mere  instrument  of  the  acceptor."  "  It  seems 
clear,  that  notice  can  be  of  no  use  to  him,  his  situation  being 
this,  that  if  the  acceptor  do  not  pay,  he  must,  and  may  then,  and 
not  till  then,  resort  to  the  acceptor  to  be  reimbursed.  Notice, 
therefore,  can  amount  to  nothing,  for  his  situation  cannot  be 
changed." 

It  is  observable  that  the  principle  supposed  to  be  laid  down  in 
the  cases  previously  adjudged  as  constituting  the  reason  for  the 
exception  is  here  expressly  recognised,  and  forms  the  great  and 
operative  motive  for  the  judgment  of  the  Court.  It  is  that  notice 
could  be  of  no  use,  that  the  drawer  could  not  avail  himself  of  it, 
that  he  could  take  no  step  which  would  in  any  manner  change 
his  situation,  that  he  could  have  no  recourse  against  the  acceptor 
until  he  paid  the  bill. 

In  no  case  is  the  reason  of  the  exception  more  explicitly 
given,  and  the  only  diJBBculty  is  to  apply  the  reasoning  to  the 
facts  as  reported.  The  Court  seem  to  have  supposed,  that  since 
the  drawer  could  not  maintain  an  action  against  the  acceptor 
until  he  had  taken  up  the  bill,  .it  was  perfectly  useless  to  en- 
able him,  by  proper  notice,  to  employ  those  other  various  means 
which  he  might  have  taken  to  secure  himself.  Such  is  not  the 
reasoning  of  the  judges  in  the  cases  previously  decided ;  and  this 
reasoning  certainly  would  not  be  permitted  to  apply  to  an  endorser 
who  had  given  value  for  the  bill,  not  knowing  that  it  was  drawn 
without  funds  in  the  hands  of  the  drawee.  Yet  he  would  be  un- 
able to  recover  from  the  drawer  until  he  had  taken  up  the  bill. 

If  an  action  could  not  have  been  maintained,  might  not  the 
drawer  have  effects  of  the  drawee  in  his  hands  which  he  might 
retain  ;  or  might  not  various  other  means  of  saving  himself  be 
neglected,  in  consequence  of  the  opinion  that  the  bill  would  be 
paid  ?  If  this  might  be,  how  can  it  be  true  that  notice  can  be 
of  no  use  to  him  ? 

If  the  fact  even  be  that  the  drawer  could  only  sue  the  accept- 
or in  such  a  case  as  this,  after  having  discharged  the  bill,  still  he 
ought  to  have  notice,  that  he  might  immediately  take  it  up  for 
the  purpose  of  proceeding  against  the  acceptor. 

The  reasoning  of  Lord  Chief  Justice  Eyre,  to  be  perfectly 
consistent  with  itself  and  with  the  principles  laid  down  in  pre- 
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vious  decisions,  would  seem  to  be  predicated  on  an  understand- 
ing on  the  part  of  the  drawer  when  the  bill  was  drawn,  that  it 
was  not  to  be  paid  by  the  acceptor ;  or  on  the  idea  that  a  bill 
drawn  without  funds  is  not  a  commercial  transaction,  and  not 
subject.to  commercial  rules. 

The  presumptions  are  rendered  stronger  from  the  cases  after- 
wards stated,  in  which  a  drawer  without  funds  in  the  hands  of 
his  drawee  would  still  be  entitled  to  notice.  These  are  "  accept- 
ances on  the  faith  of  consignments  from  the  drawer  not  come  to 
hand,"  and  "  acceptances  on  the  ground  of  fair  mercantile  agree- 
ment ;"  to  which,  he  says,  may  possibly  be  added  many  others.  If 
the  exception  admits  of  these  exceptions,  and  of  many  others,  it 
would  be  difficult  to  apply  it  to  any  case  of  a  fair  transaction, 
where  the  drawer  had  really  a  right  to  draw,  unless  it  be  sup- 
posed not  to  be  governed  by  the  law  merchant.  The  judge 
next  proceeds  to  describe  the  case  in  which  notice  is  not  requi- 
site. He  says,  "  where  the  drawer  has  no  effects,  and  has  no 
fair  pretence  for  drawing,  or  where  he  draws  without  effects 
intended  to  be  applied  in  payment,  and  only  for  the  purpose  of 
raising  money  by  discount  for  himself  and  a  fortiori  for  the 
acceptor,  it  is  fairly  deducible  from  the  cases  that  notice  need  not 
be  given." 

It  is  not  only  necessary  that  the  drawer  should  have  no  effects, 
but  also  that  he  should  have  no  fair  pretence  for  drawing.  Now 
he  may  have  a  fair  pretence,  as  in  the  case  of  a  '^fair  mercantile 
agreement,'*  without  having  any  funds  in  the  hands  of  the 
drawee,  which  notice  of  non-acceptance  of  the  bill  might  enable 
him  to  withdraw ;  and  yet  in  such  case  it  would  appear,  from 
the  language  of  the  Court,  that  notice  could  not  be  dispensed 
with. 

"  Where  he  draws  only  for  the  purpose  of  raising  money  by 
discount  for  himself,  and  a  fortiori  for  the  acceptor,"  notice  need 
not  be  given. 

Where  he  draws  solely  for  the  purpose  of  raising  money  by 
discount  for  himself,  he  expects  to  pay  the  bill,  and  there  is  no 
person  to  whom  he  can  resort  for  repayment.  There  is  no 
person  on  whom  he  can  have  a  legal  or  an  equitable  demand,  in 
consequence  of  the  non-payment  of  the  bill.  But  how  can  the 
same  reasoning  be  said  to  apply  a  fortiori  to  the  case  of  the  bill 
being  drawn  for  the  use  of  the  acceptor?  In  such  case  the 
relative  situation  of  the  parties  must  be  substantially  the  same 
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as  if  the  money  raised  on  the  bill  for  the  acceptor  were  funds  of 
the  drawer  in  his  hands,  on  which  the  bill  was  drawn.  Every 
motive  for  requiring  notice  of  non-payment,  in  the  case  of  a  bill 
drawn  upon  funds,  except  that  which  results  from  a  right  to 
claim  those  funds  by  a  suit,  would  apply  to  a  bill  drawn  to  raise 
money  for  the  acceptor,  unless  it  was  understood  at  the  time 
that  the  acceptor  was  not  to  pay  the  bill. 

The  case  of  Walwyn  vs.  St.  Quintin,  then,  can  only  be  sup- 
ported on  the  idea  of  an  understanding  that  the  drawee  was  not 
to  pay  the  bill,  or  that  a  bill,  drawn,  not  in  the  usual  course  of 
bysiness,  is  a  transaction  to  which  commercial  rules  do  not 
apply.  In  the  case  of  Whitfield  vs.  Savage,  2  Bos.  and  Pull. 
277,  the  drawer  had  funds  in  the  hands  of  the  acceptor,  and  the 
decision  turned  upon  that  point.  The  reasoning  on  the  cases  of 
protested  bills  has  been  gone  into  more  at  large,  because  it  has 
been  considered  as  applicable  to  promissory  notes  endorsed 
under  the  statute  of  Anne,  which  is  admitted  to  be  in  force  in 
Maryland.  The  endorser  has  been  considered  as  the  drawer, 
and  the  maker  of  the  note  as  the  acceptor ;  and  in  all  cases  of  an 
endorsement  for  accommodation,  the  endorser  is  likened  to  a 
drawer  without  funds  in  the  hands  of  the  acceptor. 

Where  the  money  raised  upon  the  note  is  received  by  the 
endorser,  so  that  the  note  is  discounted,  in  truth,  for  his  accom- 
modation, not  for  that  of  the  maker,  he  is  unquestionably  with- 
out funds  in  the  hands  of  the  acceptor,  must  expect  to  pay  the 
note  himself,  and  cannot  require  notice  of  its  non-payment  by 
the  maker.  But  the  same  reasons  do  not  appear  to  exist  where 
the  note  has  been  discounted  for  the  maker.  In  that  case  the 
funds  which  represent  the  note  are  in  the  hands  of  the  maker, 
or,  to  use  the  language  applicable  to  bills,  in  the  hands  of  the 
acceptor  before  the  draft  becomes  payable ;  the  drawer  had  a 
right  to  draw,  and  had  a  right  to  expect  that  his  bill  would  be 
paid.  Upon  principles  of  reason  and  of  justice,  then,  it  would 
seem  that  notice  of  non-payment  could  as  little  be  dispensed 
with  in  this  case,  as  if  he  had  himself  paid  the  money  to  the 
maker  of  the  note,  and  then  received  it  from  the  bank,  or  as  if 
the  note  had  been  given  him  for  a  previous  debt,  and  had  been 
discounted  for  his  own  use. 

Notice  of  non-payment  by  the  maker  is  necessary,  because 
the  undertaking  of  the  endorser  is  conditional,  and  wherever,  in 
fact,  the  transaction  is  such  that  the  maker  of  the  note  ought  in 
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justice  to  pay  it,  and  is  bound  ultimately  to  make  it  good,  it 
would  seem  reasonable  that  payment  should  be  demanded  from 
him,  and  that  reasonable  notice  of  non-payment  should  be  given 
to  the  endorser.  If,  however,  the  course  of  decisions  be  other- 
wise, the  endorser  of  a  note  for  the  accommodation  of  the 
maker  must  come  within  the  exception  which  dispenses  with 
notice  in  his  case. 

The  cases  which  have  been  adjudged  in  England  on  promis- 
sory notes,  are  anterior,  in  point  of  time,  to  the  cases  of  Wal- 
wyn  vs.  St.  Quintin,  and  of  Whitfield  vs.  Savage.  The  first 
which  has  been  cited  is  De  Berdt  vs.  Atkinson.  This  note  was 
endorsed  for  the  accommodation  of  the  maker,  the  endorser 
well  knowing  at  the  time  that  the  maker  was  insolvent.  Four 
judges  who  tried  the  cause  were  unanimously  of  opinion,  that 
want  of  notice  did  not  discharge  the  endorser.  The  opinion  of 
the  Chief  Justice  was  founded  on  the  known  insolvency  of  the 
maker,  and  the  consequent  impossibility  that  loss  could  be  sus- 
tained by  the  endorser  from  want  of  notice.  The  opinion  of 
Justice  BuUer  was  founded  upon  the  circumstance  that  the  note 
was  endorsed  for  the  accommodation  of  the  drawer.  He  states 
explicitly,  that  the  general  rule  is  only  applicable  to  fair  trans- 
actions, and  by  fair  transactions  he  means  "  bills  or  notes  given 
for  value  in  the  ordinary  course  of  trade." 

Justices  Heath  and  Rooke  accorded  in  the  decision,  but 
whether  for  the  reasons  assigned  by  the  Chief  Justice,  or  for 
those  assigned  by  Justice  Buller,  or  for  both,  does  not  appear. 

The  same  point  came  on  to  be  considered  in  the  case  of 
Nicholson  vs.  Gouthit, 

This  was  a  strong  case,  because  the  endorsement  was  made 
in  consequence  of  a  previous  engagement  on  the  part  of  the 
endorser  to  guarantee  the  payment  of  a  debt  due  from  the 
maker  of  the  note,  who  appears,  from  the  transaction,  to  have 
been  in  bad  circumstances  at  the  time,  and  who  became  insolv- 
ent before  the  note  was  payable.  From  his  connexion  with  the 
maker,  and  from  other  circumstances,  the  endorser  must  have 
known  that  the  maker  would  not  pay  the  note,  and  it  was  the 
understanding  of  all  parties  that  it  should  be  paid  by  the 
endorser. 

The  justice  of  the  case  was  said  to  be  clearly  in  favor  of  the 

plaintiflT,  and  under  an  impression  that  the  want  of  notice  in 

this  case  could  not  injure  the  plaintiff,  the  Lord  Chief  Justice 
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had  at  the  trial  instructed  the  jury  that  it  was  unnecessary, 
and  indeed  that  it  might  be  considered  as  received  by  anti- 
cipation. 

In  this  case  the  note  was  not  made  merely  to  raise  money,  but 
was  made  to  pay  a  debt.  The  endorser,  however,  gave  no 
value  for  it,  and,  if  likened  to  the  drawer  of  a  bill  of  exchange, 
he  had  drawn  without  funds  in  the  hands  of  the  acceptor,  and 
with  a  knowledge  that  the  acceptor  would  not  pay  the  bill. 

But  in  the  argument  in  favor  of  a  new  trial,  the  counsel  con- 
tended that  the  law  upon  a  promissory  note  was  different,  in 
this  respect,  from  the  law  on  a  bill  of  exchange,  and  though 
notice  of  the  dishonor  of  a  bill  drawn  without  funds  in  the  hands 
of  the  drawee  need  not  be  given,  yet  the  rule  in  the  case  of 
promissory  notes  is  totally  different,  and  notice  must  in  all  cases 
be  given  to  the  endorser. 

In  delivering  the  opinion  of  the  Court,  Lord  Chief  Justice 
Eyre  assented  to  this  distinction,  and  admitted  the  rule  with 
respect  to  notice  to  the  endorser,  to  be  as  stated.  He  therefore 
reversed  his  own  decision  at  Nisi  Prius,  and  granted  a  new 
trial  upon  the  strict  law,  contrary  to  his  ideas  of  the  justice  of 
the  case. 

Heath  and  Rooke  concurred  in  this  opinion.  Buller  was  not 
present,  and  reasoning  from  his  opinion  in  the  case  of  De  Berdt 
vs,  Atkinson,  it  is  probable  he  would  not  have  concurred  in  the 
decision  of  this  case. 

However,  then,  the  law  may  be  with  regard  to  the  drawer  of 
a  bill  of  exchange,  who  from  other  circumstances  may  fairly 
draw,  but  who  has  no  effects  in  the  hands  of  the  drawer,  it 
seems  settled  in  England,  by  the  case  of  Nicholson  vs.  Gouthit, 
that  the  law  with  regard  to  a  promissory  note  is  different,  and 
that  if,  in  any  case  where  the  note  is  made  for  the  benefit  of 
the  maker,  notice  to  the  endorser  can  be  dispensed  with,  it  is 
only  in  the  case  of  an  insolvency  known  at  the  time  of  endorse- 
ment. 

In  point  of  reason,  justice,  and  the  nature  of  the  undertaking, 
there  is  no  case  in  which  the  endorser  is  better  entitled  to 
demand  strict  notice  than  in  the  case  of  an  endorsement  for 
accommodation,  the  maker  having  received  the  value. 

This  Court  is  of  opinion  that  the  Circuit  Court  erred  in  direct- 
ing the  jury  that  the  laches  of  the  plaintiffs,  in  failing  to  demand 
payment  of  the  maker  of  the  note,  an4  to  give  notice  of  non- 
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payment  to  the  endorser,  did  not  deprive  the  plaintiffs  of  their 
remedy   against    the    endorser,  and   therefore    the    judgment 
rendered  in  this  case  is  reversed,  and  the  cause  remanded  for 
further  trial.     A  new  trial,  with  instructions,  &c. 
Judgment  reversed. 

This  case  was  cited  and  approved  in  Dickens  vs.  Beal,  10  Peters,  673,  and 
the  rale  which  is  here  laid  down,  that  where  the  drawer  of  a  hill  has  no  fair 
pretence  for  drawing,  there  is  no  person  upon  whom  he  can  have  a  legal  or 
equitable  demand  in  consequence  of  the  non-payment  or  non-acceptance  of  the 
bill,  is  declared  to  be  supported  by  the  cases  which  have  been  since  decided  in 
England  and  New  York.  To  place  the  transaction  without  the  pale  of  com- 
mercial usage,  and  to  relieve  himself  from  the  obligation  of  proving  notice  of  the 
dishonor  of  the  bill,  it  is  incumbent  upon  the  holder  to  show  that  the  drawer  was 
without  funds,  property,  or  authority;  and  that,  therefore,  the  giving  of  notice 
would  have  been  an  idle  and  useless  form.  If  the  drawer  has  any  efiects 
whatever  in  the  hands  of  the  drawee,  or  any  in  transitu  to  him,  or  if  there  is  a 
running  account  between  them,  or  a  fluctuating  balance  in  the  course  of  their 
transactions;  or  if  the  course  of  business  between  them  could  have  induced 
any  reasonable  expectation  that  the  bill  would  be  paid ;  or  if  the  drawer  would 
be  entitled  upon  taking  up  the  bill  to  sue  the  acceptor,  or  any  other  party,  as 
where  it  was  drawn  for  the  accommodation  of  the  acceptor,  the  want  of  notice 
will  be  fatal. 

Bee  Robinson  vs.  Ames,  20  Johns.  Rep.  146 ;  Stanton  vs.  Blossom,  14  Mass. 
Rep.  116;  Campbell  vs,  Pentengill,  7  Green,  126;  Barber  vs.  Graves,  2 
Marsh.  152;  Hopkirk  vs.  Page,  2  Brok.  20;  Smith's  Leading  Cases,  Vol.  3, 
page  36,  and  Norton  vs.  Pick,  8  Barn.  &  Cres.  610. 

It  is  not  to  be  supposed,  however,  in  every  case  where  the  drawer  has 
any  funds  in  the  hands  of  the  drawee,  however  inadequate  to  meet  the  draft, 
that  he  is  entitled  to  notice.  ''If  this  doctrine  was  true,  the  mere  fact  tliat  a 
drawer  has  a  single  dollar  in  the  hand  of  the  drawee,  without  any  expectation 
that  more  will  be  added,  or  any  right  to  believe  that  a  bill  for  more  would  be 
honored,  would  authorize  him  to  draw  for  ten  thousand  dollars ;  and  if  the  bill 
shoald  be  dishonored  (as  he  knows  it  will  he),  claim  to  the  letter  the  rights  of  a 
fair  endorser ;  whereas,  if  he  had  not  a  dollar  in  the  drawee's  hands,  he  would 
be  entitled  to  no  notice  at  all.  Now  I  do  not  understand  the  law  to  involve 
any  such  strange  anomaly,  not  to  say  absurdity.  In  each  case  the  same  rea- 
son applies,  the  draft  is  a  fraud  upon  the  holder,  and  in  neither  case  will  a 
meditated  fraud  be  protected  behind  a  rule  intended  to  protect  the  inndbent 
and  trustworthy.  The  two  cases  which  have  been  relied  upon  at  the  bar  to 
establish  the  opposite  doctrine,  turn  upon  the  considerations  which  have  been 
previously  suggested.  In  Hammond  vs.  Dufrene  (3d  Camp.  R.  146\  the  bill 
was  drawn  by  the  party  having  no  funds  at  the  time ;  but  the  drawees  accepted 
the  bill,  and  afterwards  and  before  the  same  became  due,  the  drawer  paid  a 
larger  sum  on  account  of  the  acceptors ;  and  Lord  Ellenborough  held  that  the 
drawer  was  entitled  to  strict  notice  of  the  dishonor  when  the  bill  became  due. 
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Why  ?  Because  the  drawer  had  a  reasonaUe  expectation  that  the  bill  would 
be  accepted  (and  it  was  accepted),  and  that  it  would  be  paid  at  maturity  by  the 
acceptors,  as  he  was  then  in  advance  for  them  to  a  larger  amount  In  Thack- 
ery  vs.  Blackett,  3  Camp.  Rep.  163,  the  two  bills  drawn  were  accepted,  and 
were  dishonored  at  their  maturity  by  the  acceptors ;  but  due  notice  thereof  was 
not  given  to  the  drawer.  The  bills  were  in  fact  drawn  for  the  accommodatioa 
of  the  drawer ;  but  before  they  became  due  he  had  contracted  engagements  on 
account  of  the  acceptors,  to  the  amount  of  about  jClOOO,  the  bills  amounting  to 
upwards  of  £3600.  Lord  EUenborough  held  that  the  drawer  was  entitled  to 
strict  notice ;  but  it  was  upon  the  ground  that  there  was  an  open  account  be- 
tween the  parties,  and  therefore  the  drawer  could  not  necessarily  have  been 
aware  beforehand  that  either  of  the  bills  would  be  dishonored ;  so  that  the  case 
was  put  upon  the  clear  ground  that  the  drawer  had  a  right  to  draw  and  also  to 
believe  that  his  drafts  would  be  honored.  Indeed,  in  cases  of  a  fluctuating 
balance  between  the  parties,  this  may  well  constitute  a  ground  upon  which, 
without  knowing  the  exact  state  of  the  balance,  the  drawer  may  reasonably 
draw.  And  to  this  effect  are  the  cases  of  Orr  rs.  Maginnis,  7  East's  Rep.  358, 
and  Legge  vs.  Thorpe,  12  East's  Rep.  171."  In  the  matter  of  Brown,  2  Sto- 
ry's C.  C.  R.  621. 

This  decision  is  sustained  by  the  case  of  Rhett  vs.  Poe,  2  How.  S.  C.  R. 
467.  It  appeared  there  that  the  drawee  of  a  bill  of  exchange  had  funds  of  the 
drawer  in  his  hands,  at  the  time  of  the  acceptance  of  the  dralt,  but  by  a  previ- 
ous arrangement  between  the  parties,  this  amount  was  to  have  been  applied  to 
the  satisfaction  of  joint  claims  against  drawer  and  drawee,  and  in  (kct  was 
subsequentiy  so  appropriated  ;  and  the  draft  in  question  was  to  be  paid  by  the 
drawee,  in  the  event  of  the  drawer's  making  arrangements  to  meet  accept- 
ances of  the  drawee  to  a  larger  amount,  w^hich  became  due  before  the  maturity 
of  the  draft.  The  drawer  having  failed  to  provide  for  these  acceptances,  they 
were  protested,  and  the  question  arose  whether  he  was  entitied  to  notice  of  the 
subsequent  dishonor  of  his  own  draft  Judge  Daniel,  delivering  tiie  opinion  of 
the  Court,  says :  "  There  could  be  no  reason  for  such  notice.  Timberlake 
(the  drawer)  could  have  no  right  to  calculate  on  the  payment  of  this  draft ;  on 
the  contrary,  he  was  bound  to  infer  its  dishonor.  He  knew  that  the  payment 
of  the  draft  was  dependent  upon  a  condition  to  be  performed  by  himself,  and 
he  was  obliged  to  know,  from  the  notice  of  the  dishonor  of  all  his  bills,  that  he 
had  not  performed  that  condition,  and  had  thereby  intercepted  the  very  fundi 
from  which  the  acceptances  of  the  drawee  were  to  be  met  He,  therefore, 
qfuoad  this  draft,  never  had  any  funds  in  the  hands  of  Smith  (the  drawee),  and 
consequentiy  never  had  any  claim  to  notice  of  non-payment  from  the  holder. 
The'case  of  Claridge  vs.  Dalton,  4  Maul.  &  Selw.  226,  is  strongly  illustrative 
of  the  principles  here  laid  down.  The  drawer  had  supplied  the  drawee  with 
goods  which  were  not  yet  paid  for.  To  this  extent,  then,  the  former  unques- 
tionably had  funds  in  the  hands  of  the  latter ;  but  on  tiie  day  of  payment  of  the 
bill,  the  credit  on  which  the  goods  were  sold  had  not  expired,  and  the  Court 
thereupon  unanimously  ruled,  that  guoad  the  obligations  of  the  parties  arising 
upon  these  transactions,  the  drawer  must  be  understood  as  having  no  ef&(ts  in 
the  hands  of  the  drawee,  and  therefore  not  entitied  to  notice."  See  also,  Valk 
«s.  Simmons,  4  Mason,  113,  Baker  vs.  Gallagher,  1  Wash.  C.  C.  R.  461. 
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The  point  decided  in  this  case  was  expressly  ruled  by  the  Supreme  Court 
of  North  Carolina,  in  the  case  of  Smith  vs,  McLean,  Term  (Taylor)  Rep.  72. 
**!  cannot  perceive,"  says  J.  Rnffin,  ''either  in  common  sense,  or  in  the 
naLure  of  the  engagement  of  an  endorser^  any  reason  why  an  endorser  who  has 
had  no  benefit,  and  who  accommodated  with  his  credit  the  maker,  to  whom  all 
the  value  went,  should  not  be  entitled  to  the  strictest  notice.'*  S.  P.  Denny 
vs.  Palmer,  6  Iredell's  L.  R.  610. 


McLemore  v8,  Powell  et  al.* 

What  Agreement  between  the  holder  of  a  bill  of  exchange,  and  the  drawer  or 
principal  debtor,  will  be  sufficient  to  discharge  the  endorser. 

Mb.  Justice  Story  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  to  the  Circuit  Court  of  the  United 
States  for  the  district  of  West  Tennessee. 

The  original  action  was  assumpsit,  brought  by  Powell,  Fosters 
and  Co.,  as  holders  of  a  bill  of  exchange,  drawn  by  one  Thomas 
Fletcher,  in  May,  1819,  at  Nashville,  upon  Messrs.  M'Neil,  Fisk 
and  Rutherford,  at  New  Orleans,  payable  to  Thomas  Read,  or 
order,  for  two  thousand  dollars,  in  sixty  days  after  date,  and  by 
him  endorsed  to  the  defendant,  John  C.  M'Lemore,  and  by  him 
to  the  plaintiffs.  The  bill,  upon  presentment  for  acceptance,  was 
dishonored,  and  due  notice  of  the  dishonor  was  given  to  the 
defendant. 

At  the  trial,  upon  the  general  issue,  Thomas  Fletcher  the 
drawer  was,  under  a  release  from  the  defendant,  M'Lemore,  ex- 
amined as  a  witness,  and  among  other  things  testified,  that  in  the 
month  of  October  following  the  dishonor  of  the  bill,  "  one  of  the 
plaintiffs  applied  to  him  at  Nashville  for  the  money  on  the  bill, 
and  threatened  to  sue  immediately  if  an  arrangement  was  not 
made  to  pay  the  bill.  The  witness  then  proposed  to  the  plain- 
tiff, if  he  would  indulge  him  four  or  five  weeks,  he  would  him- 
self to  a  certainty  pay  the  bill.  To  this  the  plaintiff  agreed,  and 
told  the  witness  he  was  going  to  Louisville,  Kentucky,  and  would 
return  by  Nashville  about  the  expiration  of  that  time,  and  would 
receive  said  payment.     Since  said  time  the  witness  has  never 

•  12  Wheaton's  Rep.  554 ;  6  Cond.  Rep.  634. 
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seen  said  plaintiff.**  The  witness  further  testified,  that  the  de- 
fendant was  an  accommodation  endorser  for  him  on  the  bill ; 
that  the  plaintiff  told  him  that  the  bill  would  be  left  with  a  Mr. 
Washington  at  Nashville ;  that  he  expected  he  would  himself  be 
at  that  place  at  the  time  agreed  on ;  but  that  if  he  did  not  come, 
he  would  give  the  instructions  to  Mr.  Washington,  by  letter, 
what  to  do  if  the  witness  did  not  pay  at  the  expiration  of  the 
time  agreed  on.  It  did  not  appear  that  any  consideration  was 
paid  or  stipulated  for  this  delay ;  and  no  suit  was  commenced 
until  after  this  period  had  elapsed.  The  district  judge  instructed 
the  jury,  that  if  they  believed  the  conversation  above  stated 
amounted  to  no  more  than  an  agreement  that  a  suit  should 
not  be  brought  for  four  or  five  weeks,  and  that  no  premium  or 
consideration  was  given  or  paid,  or  to  be  paid  by  Fletcher,  the 
endorsers  were  not  discharged ;  that  an  agreement  for  giving 
delay  must  be  an  obligatory  contract  for  a  consideration  which 
ties  up  the  hands  of  the  creditor,  and  disables  him  from  suing, 
thereby  affecting  the  interests  and  rights  of  the  endorser ;  that 
the  endorser  has  a  right  to  require  and  demand  of  the  creditor 
to  bring  a  suit  against  the  drawer,  and  if  he  has  disabled  himself 
from  bringing  a  suit  by  a  contract  for  a  consideration,  he  has 
thereby  released  the  endorser ;  and  that  if  the  jury  were  satisfied 
from  the  testimony,  that  time  was  given  for  a  valuable  conside- 
ration paid  or  to  be  paid,  or  that  a  new  security  was  taken  by 
the  holder,  that  the  endorser  was  discharged  and  absolved  from 
all  the  obligations  of  the  endorsement. 

Under  this  instruction,  the  jury  found  a  verdict  for  the  plain- 
tiffs, upon  which  there  was  judgment  given  in  their  favor.  A 
bill  of  exceptions  was  taken  to  the  charge  of  the  Court ;  and  the 
present  writ  of  error  is  brought  for  the  purpose  of  ascertaining 
its  legal  correctness. 

It  is  unnecessary  to  give  any  opinion  upon  that  part  of  the 
charge  which  respects  the  right  of  an  endorser  to  require  the 
holder  to  commence  a  suit  against  the  drawer.  In  general, 
the  endorser,  by  paying  the  bill,  has  a  complete  power  to  re- 
instate himself  in  the  possession  and  ownership  of  the  bill, 
and  thus  entitle  himself  to  a  personal  remedy  on  the  instrument 
against  all  antecedent  partie$.  The  same  reason,  therefore,  does 
not  exist,  as  may  in  common  cases  of  suretyship,  to  compel  the 
creditor  to  active  diligence  by  suit  against  the  principal.  With- 
out expressing  any  opinion  on  this  point,  it  is  sufficient  to  say. 
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that  the  error,  if  any,  was  favorable  to  the  defendant,  and,  there- 
fore, it  can  form  no  subject  of  complaint  on  his  part. 

The  case  then  resolves  itself  into  this  question,  whether  a 
mere  agreement  with  the  drawers  for  delay,  without  any  consi- 
deration for  it,  and  without  any  communication  with,  or  assent 
of,  the  endorser,  is  a  discharge  of  the  latter,  after  he  has  been 
fixed  in  his  responsibility  by  the  refusalirf  the  drawee,  and  due 
notice  to  himself.    And  we  are  all  of  opinion  that  it  does  not. 
We  admit  the  doctrine,  that  although  the  endorser  has  recelveJ  ~ 
due  notice  of  the  dishonor  of  the  bill,  yet  if  the  holder  afterwards 
enters  into  any  new  agreement  with  the  drawer  for  delay,  in 
any  manner  changing  the  nature  of  the  original  contract,  or 
affecting  the  rights  of  the  endorser,  or  to  the  prejudice  of  the 
latter,  it  will  discharge  him.     But,  in  order  to  produce  such  a 
result,  the  agreement  must  be  one  binding  in  law  upon  the 
parties,  and  have  a  sufficient  consideration  to  support  it.    An 
agreement  without  consideration  is  utterly  void,  and  does  not 
suspend  for  a  moment  the  rights  of  any  of  the  parties.     In  the 
present  case,  the  jury  have-  found  that  there  was  no  cpnsider- 
ation  for  the  promise    to  delay  a  suit,  and  consequently,  the 
plaintiffs  were  at  liberty  immediately  to  have  enforced  their 
remediefiJtgainst  alt  the  parties.     It  was  correctly  said  by  Lord" 
—      Eldon,  in  English  vs.  Darley,  2  Bos.  and  Pull.  61,  that  **as  long 
as  the  holder  is  passive,  all  his  remedies  remain  ;"  and,  we  add, 
that  he  is  not  bound  to  active  diligence.     But  if  the   holder 
enters  into  a  valid  contract  for  delay,  he  thereby'  suspends  his 
own  remedy  on  the  bill  for  the  stipulated  period ;  and  if  .the 
endorser  were  to  pay  the  bill,  he  could  only  be  subrogated  to 
the  rights  of  the  holder,  and  the  drawer  Cfiuld  or  might  have 
the  same^equTtie?  against  him  as  against  the  holder  himself.     If, 
therefore,  such  a  contract  be  entered  into  without  his  assent,  it 
is  to  his  prejudice,  and  discharges  him. 

The  cases  proceed  upon  the  distinction  here  pointed  out, 
and  conclusively  settle  the  present  action.  In  Natwyn  vs.  St. 
Quintin,  1  Bos.  and  Pull.  652,  where  the  action  was  by 
endorsees  against  the  drawer  of  a  bill,  it  appeared,  that,  after  the 
bill  had  become  due,  and  been  protested  for  non-payment, 
though  no  notice  had  been  given  to  the  drawer,  he  having  no 
effects  in  the  hands  of  the  acceptor,  the  plaintiffs  received  part 
of  the  money  on  account  from  the  endorser ;  and  to  an  applica- 
tion from  the  acceptor,  stating  that  it  was  probable  he  should  be 
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able  to  pay  at  a  future  period,  they  returned  for  answer,  that 
they  would  not  press  him.  The  Court  held  it  no  discharge  ;  and 
Lord  Chief  Justice  Eyre,  in  delivering  the  opinion  of  the  Court, 
said,  that  if  this  forbearance  to  sue  the  acceptor  had  taken  place 
before  noticing  and  protesting  for  non-payment,  so  that  the  bill 
had  not  been  demanded  when  due,  it  was  clear  the  drawer 
would  have  been  discharged,  for  it  would  be  giving  a  new 
credit  to  the  acceptor.  But  that,  after  protest  for  non-payment, 
and  notice  to  the  drawer,  or  an  equivalent  to  notice,  a  right  to 
sue  the  drawer  had  attached,  and  the  holder  was  not  bound  to 
sue  the  acceptor.  He  might  forbear  to  sue  him.  The  same 
doctrine  was  held  in  Arundel  Bank  vs,  Goble,  reported  in  a  note 
to  Chitty  on  Bills.  (Chitty,  379,  note  c.  edit.  1821.)  There  the 
_accegtpr  applied  for  time,  and  the  holders  assented  to  it,  but  said 
, -they  should  expect  interest.  It  was  contended  that  this  was  a 
discharge  of  the  drawer ;  but  the  Court  held  otherwise,  because 
"^he  agreement  of  the  plaintiffs  to  wait  was  without  considera- 
^tion,  and  the  acceptor  might,  notwithstanding  the  agrBmncTSt^ 
have  been  sued  the  next  instant ;  and  that  the  understanding 
that  interest  should  be  paid  by  the  acceptor,  made  no  difference. 
So,  in  Badnall  vs.  Samuel,  3  Price's  Exch.  Rep.  521,  in  a  suit 
by  the  holder  against  a  prior  endorser  of  a  bill  of  exchange,  it 
was  held,  that  a  treaty  for  delay  between  the  holder  and 
acceptor,  upon  terms  which  were  not  finally  accepted,  did 
not  discharge  the  defendant,  although  an  actual  delay  had  taken 
place  during  the  negotiation,  because  there  was  no  binding  con- 
tract which  precluded  the  plaintiffs  from  suing  the  acceptor  at 
any  time. 

Upon  authority,  therefore,  we  are  of  opinion,  that  this  writ  of 
error  cannot  be  sustained,  and  that  the  judgment  below  was 
right.  Upon  principle,  we  should  entertain  the  same  opinion, 
as  we  think  the  whole  reasoning  upon  which  the  delay  of 
the  holder  to  enforce  his  rights  against  the  drawer Tslfeld  to 
discharge  the  endorser  after  notice,  is  founded  upon  the  notion, 
that  the  stipulation  for  delay  suspends  the  present  rights  and 
remedies  of  the  holder. 

The  judgment  of  the  Court  below  is,  therefore,  affirmed,  with 
costs. 

The  general  principles  laid  down  in  this  case  came  np  again  for  discussion  in 
ttie  United  States  vs.  Hatch,  6  Peters'  Rep.  260.    The  plaintifis  were  pro- 
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ceeding  against  the  defendant  by  scire  facias,  upon  a  judgment  obtained  against 
Elijah  Pearson,  in  a  suit  brought  against  him  and  the  defendant,  upon  which 
the  marshal  had  made  a  return  of  "  not  found  "  as  to  the  latter.  It  appeared 
upon  the  trial  of  the  scire  facias  that  the  judgment  against  Pearson  had  been 
rendered  on  a  bill  of  exchange,  of  which  Pearson  was  the  drawer,  and  Hatch 
the  endorser.  Before  tlie  judgment,  but  when  the  suit  stood  for  trial  at  an 
approaching  term,  the  agent  and  attorney  of  the  bank  agreed  with  Pearson 
that  the  same  should  be  continued  without  judgment  until  the  term  after  that 
at  which  judgment  would  have  been  entered,  if  Pearson  would  permit  a  person 
in  confinement  under  an  execution  at  his  suit  to  attend  a  distant  court  as  a 
witness  for  the  bank,  in  a  suit  in  which  it  was  plaintiff.  The  witness  was 
permitted  to  attend,  and  the  suit  continued  agreeably  to  this  arrangement 
The  Court  in  their  opinion  conclude  from  an  examination  of  the  agreement, 
that  it  was  the  intention  of  the  parties  to  suspend  the  right  to  recover  the  debt 
until  the  next  term  of  the  Court ;  and  that  being  a  valid  agreement  upon  suffi- 
cient consideration  to  give  indulgence  for  a  definite  period,  it  fell  directly 
within  the  rule  laid  down  in  M'Lemore  ts.  Powell,  and  operated  to  discharge 
the  surety.  They  also  cite  the  case  of  Levi  vs.  Levi,  1  Carr  &  Payne,  553,  as 
very  similar  in  its  circumstances,  and  an  authority  in  point.  There  the  holder 
of  a  bill  after  suit  brought  against  the  acceptor  and  the  endorser,  had  taken  a 
cognovit  of  the  acceptor  for  the  amount  of  the  bill,  payable  by  instalments ; 
and  at  the  trial  of  the  suit  against  the  endorser.  Lord  Chief  Justice  Abbot - 

thought  that  this  was  a  giving  of  time  which  discharged  the  endorser,^d  the 

jury  found  a  verdict  accordingly.  S.  P.  Puller  &  Co.  rs.  Milford,  2  M'Lean's 
C.  C.  Rep.  74 ;  Hunt  vs.  United  States,  1  Gall.,  31 ;  Sprigg  vs.  Bank  of 
Mount  Pleasant,  14  Peters,  201 ;  S.  C.  10  Peters,  257.  In  the  latter  case,  the 
Court  would  not  permit  one  of  two  obligors  in  a  sealed  instrument,  in  which 
each  of  the  parties  acknowledged  himself  bound  as  a  principal,  to  introduce 
parol  testimony  to  prove  that  he  was  in  fact  a  surety,  and  that  he  had  been 
discharged  by  the  laches  of  the  obligee.  Justice  Thompson,  delivering  the 
opinion  of  the  Court,  says,  "  In  ordinary  cases,  when  sureties  sign  an  instru- 
ment, without  any  designation  of  the  character  in  which  they  become  bound, 
it  may  be  reasonable  to  conclude  that  their  liability  was  conditional,  and 
attached  only  in  default  of  payment  by  the  principal.  And  hence  tlie  reason- 
ableness of  the  rule  of  law,  which  requires  of  the  creditor  that  his  conduct 
with  respect  to  his  debtor  should  be  such,  as  not  to  enlarge  the  liability  of  the 
surety,  and  make  him  responsible  beyond  what  he  understood  he  had  bound 
himself.  But  when  one  who  is  in  reality  only  a  surety  is  willing  to  place 
himself  in  the  situation  of  a  principal,  by  expressly  declaring  upon  his  contract 
that  he  binds  himself  as  such,  there  cannot  be  any  hardship  in  holding  him  to 
the  character  which  he  assumes.  As  to  that  particular  contract  he  under- 
takes as  a  partner  with  the  debtor,  and  has  no  more  right  to  disclaim  the 
character  of  the  principal,  than  the  creditor  would  have  to  treat  him  as  a 
principal,  if  he  had  set  out  in  the  obligation  that  he  was  only  a  surety." 

^  The  obligation  of  a  surety,"  says  C.  J.  Robertson,  in  Tudor  vs.  Goodloe, 
1 B.  Mon.  Rep.  322,  "  according  to  the  common  law,  is  not,  as  under  the  civil 
code,  merely  accessorial  and  consequential,  to  be  enforced  or  fulfilled  only  after 
t  fruitless  '  discussion'  of  the  principal  obligor ;  but  so  far  as  the  obligee  is 
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concerned,  the  principal  and  surety,  bound  by  the  same  agreement  and  at  the 
same  time,  are  equally  liable,  and  it  is  the  duty  of  each  of  them  to  discharge  the 
obligation  punctually.    Hence  there  is,  in  such  case,  no  implied  agreement  that 
the  obligee  will  coerce  the  principal  promptly,  or  look  to  him  alone  in  the  first 
instance,  or  that  he  will  not  indulge  him  ex  gratia.    It  is  the  surety's  duty  to 
the  obligee  to  discharge  the  obligation  when  it  becomes  due;  and  for  his  own 
security,  it  is  his  privilege  to  do  so  then,  or  at  any  time  ailerwards,  so  as  to  be 
either  subrogated  to  the  rights  of  the  creditor,  or  enabled  otherwise  to  proceed 
forthwith  against  the  principal  obligor;  and  he  has  an  equitable  right  also  to 
require  the  creditor  to  sue.    If  by  any  new  contract,  made  without  his  consent, 
he  is  denied  any  of  his  rights,  or  obstructed  in  any  of  his  remedies,  legal  or 
equitable,  his  attitude  having  been  thus  essentially  changed,  in  inviium^  h6  is 
no  longer  bound  by  his  contract."    The  grounds  of  the  doctrine  are  thus  stated 
by  Chancellor  Kent,  in  King  ts,  Baldwin,  2  J.  C.  R.  659.    ^  The  doctrine  is, 
that  the  surety  is  bound  by  the  terms  of  his  contract ;  and  if  the  creditor,  by 
agreement  with  the  principal  debtor,  without  the  concurrence  of  the  suretyt 
varies  these  terms  by  enlarging  the  time  of  performance,  the  surety  is  dis- 
charged, for  he  is  injured  and  his  risk  is  increased.    The  surety  is  entitled  to 
pay  the  debt  when  it  becomes  due,  or  he  may  call  upon  the  creditor  by  the  aid 
of  this  Court,  to  enforce  his  demand  against  the  principal  debtor.   On  paying  the 
debt,  he  is  entitled  to  the  creditor's  place  by  substitution,  and  if  the  creditor,  by 
agreement  with  the  principal  debtor,  without  the  consent  of  the  surety,  has  di^ 
abled  himself  from  suing,  when  he  would  otherwise  have  been  entitled  to  sue, 
under  the  original  contract,  or  has  deprived  the  surety,  on  his  paying  the  debt, 
from  having  immediate  recourse  to  his  principal,  the  contract  is  varied  to  his 
prejudice,  and  he  is  consequeutly  discharged.    This  is  the  true  principle  to  be 
extracted  from  the  eases."    Nor  will  the  application  of  these  principles  be 
affected  by  the  circumstance,  that  the  indulgence  granted  to  the  principal  debtor 
has  produced  no  actual  harm  to  the  surety,  or  that  it  has  even  resulted  in  a  bene- 
fit to  him.   Gahn  is.  Niemcewicz,  1 1  Wend.  312.    Miller  vs.  McCann,  7th  Paige, 
451.    Nisbet  t5.  Smith,  2  Brown.  C.  C.  579,  and  learned  note  of  the  American 
editor. 

There  is  no  conflict  among  the  American  authorities,  so  far  as  the  editor  has 
been  able  to  examine  them,  as  to  the  precise  point  adjudicated  in  this  case. 
What  agreement,  extending  time,  will  be  suflicient  to  discharge  the  surety,  has 
been  much  discussed.  In  Alcock  vs.  Hill.  4  Leigh's  Rep.  626,  four  elements 
were  considered  necessary.  Ist.  A  consideration ;  for  without  it  a  promise  to  in- 
dulge, is  not  binding.  2d.  A  promise  to  indulge.  3d.  That  the  promise  should 
not  be  altogether  indefinite,  for  an  indefinite  promise  is  nugatory.  4th.  That 
the  surety  has  not  assented.  The  student  will  find  the  aubject  learnedly  ex- 
amined in  the  following,  among  other  cases,  besides  those  already  cited. 
Chichester  vs.  Mason,  7  Leigh,  244.  Sailly  vs,  Elmore,  2  Paige's  Rep.  497. 
Greely  vs,  Dow,  2  Mete.  176.  Braman  vs.  Howk,  1  Black.  292,  note  of 
the  reporters.  Newell  &.  Pierce  vs.  Hamer  et  al.,  4  How.  M.  R.  684.  Fanners 
Bank  of  Canton  vs.  Reynolds,  13  Ohio,  84.  Bell  vs.  Banks,  3  Man.  &  Grang. 
258. 

The  jurisdiction  of  this  class  of  cases  originally  and  intrinsically  belonged  to 
equity ;  but  it  has  to  a  very  great  extent  been  received  and  adopted  in  the  courts 
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of  law.  The  principles  upon  which  the  jurisdiction  is  founded,  arise  indeed 
ont  of  the  contract  itself,  and  are  recognised  by  both  courts ;  and  the  exceptions 
to  its  exercise  in  courts  of  law  do  not  depend  upon  any  peculiar  views  which  are 
entertained  by  that  court  as  to  the  nature  of  the  contract,  but  are  the  result  of 
its  peculiar  and  defective  forms  and  process.  Thus,  Lord  Loughborough,  in 
the  leading  case  of  Rees  vs.  Berrington,  2  Ves.  jr.  640,  says :  *^  The  form  of 
the  secority  forces  these  cases  into  equity ;  but  take  it  out  of  that  form,  and 
suppose  in  this  instance  that  the  plaintiff  was  a  surety,  by  a  proper  bond  at  law 
as  surety,  what  is  the  consequence  7  Where  a  man  is  surety  at  law  for  the 
debt  of  another,  payable  at  a  given  day,  if  the  obligee  defeats  the  condition  of 
the  bond,  he  discharges  the  surety.  When  they  are  bound  jointly  and  severally, 
the  surety  cannot  aver  by  pleading  that  he  is  bound  as  surety  ;  but  if  he  could 
establish  that  at  law,  the  principle  at  law  is,  that  he  has  an  interest  in  the  con- 
dition ;  and  if  the  period  is  extended,  that  totally  defeats  the  condition ;  and  the 
consequence  is,  the  surety  is  released  from  his  engagement.  Suppose  a  bond 
payable  in  six  months,  with  surety ;  he  does  not  become  bound  to  answer  the 
engagement  at  twelve  months,  where  it  was  to  be  at  six.  The  principle  is  a 
legal  principle."  S.  P.  King  vs.  Baldwin,  2  J.  C.  R.  554.  The  People  vs. 
Jansen,  7  J.  R.  332.  The  doctrine  thus  stated  is  involved  in  all  the  American 
decisions  we  have  cited ;  and  has  indeed  become  too  elementary  to  require 
further  countenance  from  authority. 

There  seem  to  be  two  classes  of  cases  in  which  the  defence  cannot  be  made 
at  law.  I.  Where  from  the  form  of  the  instrument  the  relation  of  surety  can- 
not be  established ;  or,  2.  When  the  agreement  to  give  time,  though  binding  in 
equity,  would  not  be  valid  at  law.  Thus  the  rule  seems  to  be  well  settled,  that 
when  a  principal  and  surety  are  bound  jointly  and  severally  in  a  bond,  the 
latter  cannot  aver  by  pleading  that  he  is  surety  only,  although  there  is  no  ex- 
press admission  upon  the  face  of  the  instrument  that  all  are  principals.  Rees 
vs.  Berrington,  2  Ves.  jr.  542 ;  The  People  vs.  Jansen,  7  Johns.  Rep.  337 ; 
Sprigg  vs.  The  Bank  of  Mount  Pleasant,  10  Peters,  265. 

An  illustration  of  the  second  class  of  cases  is  furnished  in  Davis  et  al.  vs. 
Prendergrass,  5  Barn.  &  Aid.  187,  where  in  an  action  upon  a  sealed  instrument 
against  a  surety,  the  latter  was  not  permitted  to  prove  a  parol  agreement  to  give 
time  to  the  principal. 

"  The  ground  of  my  opinion  in  this  case,"  says  C.  J.  Abbot,  "  is,  that  gene- 
ral rule  of  the  common  law,  which  requires  that  the  obligation  created  by  an 
instrument  under  seal,  shall  be  discharged  by  force  of  an  instrument  of  equal 
validity.  The  operation  of  that  rule  is,  indeed,  sometimes  such  as  to  make  it 
imperative  upon  a  court  of  equity  to  interpose  and  grant  relief,  but  it  by  no 
means  follows,  that  the  rule  of  law  is  to  be  broken  down,  because  a  court  having 
jurisdiction  of  another  kind,  will  interpose,  where  there  is  a  particular  case  in 
which  the  rule  of  law  may  be  found  to  operate  harshly.  There  is  great  objec- 
tion to  a  court  of  law  taking  upon  itself  to  act  as  a  court  of  equity ;  because 
they  have  not  the  means  of  doing  that  full  and  ample  justice  which  the  par- 
ticular case  may  require.  We  ought  not,  therefore,  to  interpose  in  a  matter 
which  seems  peculiariy  to  belong  to  the  jurisdiction  of  a  court  of  equity.  If  a 
parol  agreement  is  entered  into,  to  give  time  to  the  parties,  supposing  it,  not 
the  case  of  a  surety,  but  simply  the  case  of  a  common  bond,  conditioned  for 
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payment  of  money  at  a  certain  day,  it  will  not  prevent  the  party  from  proceed- 
ing at  law,  immediately,  whatever  the  consideration  for  the  delay  may  be.  And 
if  that  be  so,  how  can  the  giving  of  time  to  a  third  person,  by  such  an  agree- 
ment, prevent  the  obligee  of  the  bond  from  proceeding  at  law  against  the  surety. 
There  may,  indeed,  be  such  a  consideration  for  the  agreement,  as  may  indace 
a  court  of  equity  to  direct,  that  the  party  shall  not  proceed  to  enforce  his 
remedy  at  law.  But  a  parol  agreement  of  this  nature  can  never  operate  to 
control  the  obligation  of  this  bond  in  a  court  of  law.  The  decisions  which 
have  taken  place  in  courts  of  equity,  in  cases  of  this  nature,  have  always,  as 
I  understand  them,  proceeded  on  the  notion,  that  at  law,  the  thing  prayed  for 
could  not  be  done.  Bills  of  exchange  stand  upon  a  very  different  footing; 
there  the  law  merchant  operates,  and  courts  of  law  decide  upon  them,  with 
reference  to  that  law ;  guarantees  for  the  payment  of  debts  are  not  in  gene- 
ral instruments  under  seal,  and  there  is  no  strict  technical  rule  which,  as  to 
them,  prevents  a  court  of  law  from  looking  to  the  real  justice  of  the  case* 
The  cases  of  bail  and  replevin  bonds  are  provided  for  by  act  of  parliament, 
giving  the  Court  an  authority  over  them.  But  in  both  of  these  cases,  the  jurisdic- 
tion is  exercised  always  on  special  application,  founded  upon  affidavits,  and 
not  upon  plea.  I  am  of  opinion  that  we,  in  this  case,  deciding  on  legal 
principles,  are  bound  to  say,  that  this  plea  is  no  answer  to  the  plaintiff's 
action." 


Raborg  et  al.  vs.  Peyton.* 

The  Payee  or  Endorser  of  a  Bill  of  Exchange  may  maintain  an  action  of  debt 
against  the  acceptor,  if  the  bill  is  expressed  to  be  for  value  received. 

Mr.  Justice  Story  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  debt  brought  against  the  defendant  in  error, 
as  acceptor  of  a  bill  of  exchange,  by  the  plaintiffs  in  error,  as 
endorsees.  The  declaration  alleges  that  the  bill  was  drawn, 
accepted,  and  endorsed,  for  value  received.  "  The  only  question 
is,  whether  debt  lies  in  such  a  case. 

The  general  principle  has  been  very  correctly  stated  by  Lord 
Chief  Baron  Comyn,  that  debt  lies  upon  every  express  contract 
to  pay  a  sum  certain  ;  and  he  adds,  also,  that  it  lies  though  there 
be  only  an  implied  contract.  Com.  Dig.  Debt,  a.  8,  a.  9.  But 
it  has  been  supposed  that  this  principle  does  not  apply  to  an 
action  on  a  bill  of  exchange,  even  where  the  suit  is  brought  by 

•  2  Wheaton's  Rep.  385  ;  4  Cond.  Rep.  172. 
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the  payee  against  the  acceptor,  and  a  fortiori  not,  where  it  is 
brought  by  the  endorsee.  It  is  admitted  that  in  Hardres,  485, 
the  Court  held  that  debt  does  not  lie  by  the  payee  of  a  bill  of 
exchange  against  the  acceptor.  The  reasons  given  for  this 
opinion  were,  first,  that  there  is  no  privity  of  contract  between 
the  parties ;  and  secondly,  that  an  acceptance  is  only  in  the 
nature  of  a  collateral  promise  or  engagement  to  pay  the  debt  of 
another,  which  does  not  create  a  duty.  It  is  very  difficult  to 
perceive  how  it  can  be  correctly  affirmed,  that  there  is  no 
privity  of  contract  between  the  payee  and  acceptor.  There 
is,  in  the  very  nature  of  the  engagement,  a  direct  and  immedi- 
ate contract  between  them.  The  consideration  may  not  always, 
although  it  frequently  does  arise  between  them ;  but  privity  of 
contract  may  exist,  if  there  be  an  express  contract,  although 
the  consideration  of  the  contract  originated  aliunde.  Besides, 
if  one  person  deliver  money  to  another  for  the  use  of  a  third 
person,  it  has  been  settled  that  such  a  privity  exists,  that  the 
latter  may  maintain  an  action  of  debt  against  the  bailee. 
Harris  t^s.  De  Bervoir,  Cro.  Jac.  687.  And  it  is  clear  that  an 
acceptance  is  evidence  of  money  had  and  received  by  the  ac- 
ceptor for  the  use  of  the  holder.  Tatlock  vs,  Harris,  3  T.  R. 
174.  Vere  vs.  Lewis,  3  T.  R.  182.  It  is  also  evidence  of 
money  paid  by  the  holder  to  the  use  of  the  acceptor.  Ibid., 
and  Bailey  on  Bills,  164,  3d  edition.  A  privity  of  contract  and 
a  duty  to  pay,  would  seem,  in  such  case,  to  be  completely 
established  ;  and  wherever  the  common  law  raises  a  duty,  debt 
lies.  The  other  reason  would  seem  not  better  founded.  An 
acceptance  is  not  a  collateral  engagement  to  pay  the  debt  of 
another.  It  is  an  absolute  engagement  to  pay  the  money  to  the 
holder  of  the  bill ;  and  the  engagements  of  all  the  other  parties 
are  merely  collateral.  Prima  facie,  every  acceptance  affords 
a  presumption  of  funds  of  the  drawer  in  the  hands  of  the  ac- 
ceptor, and  is,  of  itself,  an  express  appropriation  of  those  funds 
for  the  use  of  the  holder.  The  case  may,  indeed,  be  otherwise, 
and  then  the  acceptor,  in  fact,  pays  the  debt  of  the  drawer. 
But  as  between  himself  and  the  payee  it  is  not  a  collateral  but 
an  original  and  direct  undertaking.  The  payee  accepts  the 
acceptor  as  his  debtor,  and  he  cannot  resort  to  the  drawer  but 
upon  a  failure  of  due  payment  of  the  bill.  The  engagement  of 
the  drawer,  therefore,  may  more  properly  be  termed  collateral. 
Yet  it  has  been  held  that  debt  will  lie  in  favor  of  a  payee  against 
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the  drawer  in  case  of  non-payment  by  the  acceptor.  Hard's 
case,  Salk.  23.  Hodges  vs.  Steward,  Skinn.  346;  and  see 
Bi.shop  vs.  Young,  2  Bos.  &  Pull.  78. 

The  reasons,  then,  assigned  for  the  decision  in  Hardres  are 
not  satisfactory  ;  and  it  deserves  consideration,  that  it  was  made 
at  a  time  when  the  principles  respecting  mercantile  contracts 
were  not  generally  understood. 

The  old  doctrine  upon  this  subject  has  been  very  considerably 
shaken  in  modem  times.  An  indebitatus  assumpsit  will  now  lie 
in  favor  of  the  payee  against  the  acceptor  ;  and  it  is  generally 
true,  that  where  such  an  action  lies,  debt  will  lie.  And  a  still 
stronger  case  is,  that  an  acceptance  is  good  evidence  on  a  count 
upon  an  insimul  compuiassentj  Israel  vs.  Douglass,  1  H.  BL 
239,  which  can  only  be  done  upon  the  footing  of  a  privity  of 
contract. 

But  the  most  important  case  is  that  of  Bishop  vs.  Young,  2 
Bos.  &  Pull.  78.     It  was  there  held,  in  opposition  to  what  was 
supposed  to  have  been  the  doctrine  of  former  cases,  that  debt 
would  lie  by  the  payee  of  a  note  against  the  maker,  where  the 
note  was  expressed  to  be  for  value  received.     That  decision  was 
given  with  measured  caution,  and  the  Court  expressly  declined 
to  give  any  opinion  upon  any  but  the  case  in  judgment.     The 
case  in  Hardres  was  there  discussed,  and  although  its  reasoning 
was  not  impugned,  an  authoritative  weight  was  not  attempted  to 
be  given  to  it.    In  general,  the  legal  predicament  of  the  maker 
of  a  note  is  like  that  of  the  acceptor  of  a  bill.     Each  is  liable  to 
the  payee  for  the  payment  of  the  note  or  bill  in  the  first  instance ; 
and  after  endorsement,  each  incurs  the  same  liabilities.     And  if 
an  action  of  debt  will  lie  in  favor  of  the  payee  of  the  note  against 
the  maker,  it  is  not  easy  to  perceive  any  sound  principle  upon 
which  it  ought  to  be  denied  against  an  acceptor  of  a  bill.     The 
acceptance  of  a  bill  is  just  as  much  an  admission  of  a  debt  be- 
tween the  immediate  parties  as  a  drawing  of  a  note. 

The  case  has  been  thus  far  considered,  as  if  the  action  were 
brought  by  the  payee  against  the  acceptor.  And  this  certainly 
presents  the  strongest  view  in  favor  of  the  argument.  But  in 
point  of  law  every  subsequent  holder,  in  respect  to  the  acceptor 
of  a  bill  and  the  maker  of  a  note,  stands  in  the  same  predicament 
as  the  payee.  An  acceptance  is  as  much  evidence  of  money  had 
and  received  by  the  acceptor  to  the  use  of  such  holder,  and  of 
money  paid  by  such  holder  for  the  use  of  the  acceptor,  as  if  be 
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were  the  payee.  3  T.  R.  172,  184.  Grant  vs.  Vaughan,  3 
Burr.  1515. 

Upon  the  whole,  we  do  not  think  that  the  authority  in  Ilardres 
can  be  sustained  upon  principle ;  and  we  see  no  inconvenience 
in  adopting  a  rule  more  consonant  to  the  just  rights  of  the  parties 
as  recognised  in  modem  times.  In  so  doing,  we  apply  the  well 
settled  doctrine,  that  debt  lies  in  every  case  where  the  common 
law  creates  a  duty  for  the  payment  of  money,  and  in  every  case 
where  there  is  an  express  contract  for  the  payment  of  money. 
We  are,  therefore,  of  opinion,  that  debt  lies  upon  a  bill  of  ex- 
change by  an  endorsee  of  the  bill  against  the  acceptor,  when  it  is 
expressed  to  be  for  value  received.  The  case  at  bar  is  some- 
what stronger ;  for  the  declaration  expressly  avers,  that  the  bill 
was  drawn,  endorsed,  and  accepted  for  value  received,  and  the 
demurrer  admits  the  truth  of  the  averment. 

This  opinion  must  be  certified  to  the  Circuit  Court  of  the  Dis- 
trict of  Columbia. 

The  questions  presented  in  this  case  have  frequently  arisen  in  England, 
since  it  was  decided;  but  their  courts  have  not  gone  to  the  length  of  the  doc- 
trine laid  down  in  Raborg  vs.  Peyton.  In  Priddy  et  al.  vs.  Henbrey,  3  Dow  & 
Ryl.  165, 16  E.  C.  L.  160,  it  was  decided,  that  debt  might  be  maintained  by 
the  drawer  against  the  acceptor  of  a  bill  of  exchange,  expressed  to  be  for  value 
received  in  goods.  In -Hatch  vs,  Trayes,  11  Adol.  &  Ellis,  702,  39  E.  C.  L. 
R.  207,  the  Court  held,  that  debt  would  lie  by  the  drawer  of  a  bill  of  exchange, 
being  also  the  payee,  against  the  acceptor,  although  the  instrument  did  not  ex- 
press to  be  for  value  received,  or  for  any  consideration.  Lord  Denman,  C.  J., 
delivering  the  opinion  of  the  Court,  observes :  "  We  are  of  opinion  that  those 
words  express  only  what  the  law  must  imply,  in  each  case,  from  the  nature  of 
the  instrument,  and  the  relation  of  the  parties  apparent  upon  it,  and  that  it 
therefore  makes  no  diflerence  whether  the  words  be  inserted  or  not." 

But  in  Clover  vs.  Williams,  3  Bing.  N.  C.  868, 16  E.  C.  L.  R.  360,  and 
Powell  vs.  Ancell,  3  Mann.  &,  Grang.  171,  42  E.  C.  L.  R.  97,  it  was  decided 
that  the  endorsee  of  a  bill  of  exchange  cannot  bring  an  action  of  debt  against 
the  acceptor.  There  is  not  that  privity  of  contract  between  the  parties,  which 
is  essential  to  support  debt.  In  the  latter  case.  Manning,  Serj.,  submitted  an 
able  and  elaborate  argument  in  defence  of  the  American  rule,  but  it  is  not  all 
coDHidered  by  the  Court  in  their  judgment,  which  is  simply  a  dry  decision  of 
the  point. 

As,  however,  between  an  endorser  and  his  immediate  endorsee,  debt  will  lie. 
The  act  of  endorsement  is  an  admission  of  a  debt  due  from  the  endorser  to  his 
endorsee,  and  also  implies  a  conditional  promise  to  pay  that  debt,  if  the  acceptor 
do  not,  and  upon  having  due  notice  of  the  dishonor  of  the  bill.  On  these 
events  occurring,  it  becomes  an  absolute  debt  payable  on  request.  Stratton  vs. 
Hill,  3  Price,  263.    Watkins  vs.  Wake,  7  Mees  &  Welsh.  488. 
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A  party  to  a  negotiable  instrument  cannot  be  admitted  as  a  witness,  to  invali- 
date it. 
Admissibility  of  parol  evidence  to  explain  a  written  instrument. 

Mr.  Justice  M*Lean  delivered  the  opinion  of  the  Court. 

In  the  Circuit  Court  for  the  District  of  Columbia,  from  which 
this  cause  is  brought  by  writ  of  error,  the  plaintiffs  commenced 
their  action  on  the  case,  against  the  defendant,  as  endorser  of  a 
promissory  note.  The  general  issue  was  pleaded,  and  at  the 
trial  the  jJaintifTs  read  in  evidence  the  following  note : 

81000 — Sixty  days  after  date,  I  promise  to  pay  John  O.  Dunn, 
or  order,  one  thousand  dollars,  for  value  received,  negotiable  and 
payable  at  the  United  States  Branch  Bank  in  Washington. 

John  Scott. 

On  the  back  of  which  was  endorsed, 

J.  O.  Dunn. 
Overton  Carr. 

The  signatures  of  the  parties  w^ere  admitted,  and  proof  was 
given  of  demand  at  the  bank,  and  notice  to  the  endorsers. 

The  defendant  then  offered  as  a  witness  Overton  Carr,  an 
endorser  of  said  note,  who  testified,  that  before  he  endorsed  the 
same,  he  had  a  conversation  with  John  Scott,  the  maker,  and 
was  informed  by  him,  that  certain  bank  stock  had  been  pledged, 
or  was  to  be  pledged,  by  Roger  C.  Weightman,  as  security  for 
the  ultimate  payment  of  the  said  note,  and  that  there  would  be  no 
risk  in  endorsing  it.  That  the  witness  then  went  into  the  room 
of  the  cashier  of  the  plaintiffs'  office  of  discount  and  deposit  at 
Washington,  and  found  there  the  said  cashier,  and  Thomas 
Swann,  the  president  of  the  said  office ;  to  whom  he  communi- 
cated the  conversation  with  Mr.  Scott,  and  from  whom  he 
understood,  upon  inquiry,  that  the  names  of  two  endorsers,  resid- 
ing in  Washington,  were  required  upon  the  said  note,  as  a  mat- 
ter of  form ;  and  that  he  would  incur  no  responsibility  (or  no 
risk)  by  endorsing  the  said  note.  He  does  not  recollect  the  con- 
versation in  terms,  but  such  was  the  impression  he  received 
from  it. 

*  6  Peters,  51. 
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That  he  went  immediately  to  the  defendant,  and  persuaded 
him  to  endorse  the  note,  by  representing  to  him  that  he  would 
incur  no  responsibility  (or  no  risk)  in  endorsing  it,  as  the  pay- 
ment was  secured  by  a  pledge  of  stock ;  and  to  whom  he  re- 
peated the  conversation  with  Mr.  Scott,  and  said  president  and 
cashier.  That  no  person  was  present  at  the  conversation,  the 
terms  of  which  he  does  not  recollect,  but  that  the  impression  he 
received  from  this  conversation  with  the  aforesaid  president  and 
cashier,  and  with  the  said  Scott,  and  which  impression  he  con- 
veyed to  the  defendant,  was,  that  the  endorsers  of  said  note 
would  not  be  looked  to  for  payment,  until  the  security  pledged 
had  been  first  resorted  to ;  but  that  the  said  endorsers  would  be 
liable  in  case  of  any  deficiency  of  the  said  security  to  supply 
the  same.  That  neither  this  witness  nor  Mr.  Dunn  was  at  the 
time  able  to  pay  such  a  sum,  and  that  both  endorsed  the  note  as 
volunteers  and  without  any  consideration  ;  but  under  the  belief 
that  they  incurred  no  responsibility  (or  no  risk),  and  were  only 
to  put  their  names  to  the  paper  for  form's  sake. 

To  which  evidence  the  plaintiffs,  by  their  counsel,  objected ; 
but  the  Court  permitted  it  to  go  to  the  jury. 

The  plaintififs  examined  as  a  witness  Richard  Smith,  the 
cashier,  whose  testimony  was  overruled;  and  then  Thomas 
Swann,  the  president  of  the  bank,  was  ofifered  as  a  witness  and 
rejected,  it  appearing  that  they  were  both  stockholders  in  the 
bsuik.  To  this  decision  of  the  Court,  a  bill  of  exceptions  was 
taken  by  the  plaintiffs,  and  exception  was  also  taken  to  the  evi- 
dence of  Overton  Carr. 

On  this  last  exception  the  plaintiffs  rely  for  a  reversal  of  the 
judgment  of  the  Circuit  Court.  And  first,  the  question  as  to  the 
competency  of  this  witness  is  raised. 

He  is  not  incompetent  merely  from  the  fact  of  his  name  being 
endorsed  on  the  bill.  To  exclude  his  testimony  on  this  ground, 
he  must  have  an  interest  in  the  result  of  the  cause.  Such  interest 
is  not  apparent  in  this  case  ;  and  any  objection  which  can  arise 
from  his  being  a  party  to  the  bill,  goes  rather  to  his  credibility 
than  his  competency. 

But  it  is  a  well  settled  principle,  that  no  man  who  is  a  party 
to  a  negotiable  note  shall  be  permitted,  by  his  own  testimony,  to 
invalidate  it.  Having  given  it  the  sanction  of  his  name,  and 
thereby  added  to  the  value  of  the  instrument  by  giving  it  cur- 
rency, he  shall  not  be  permitted  to  testify  that  the  note  was  given 
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for  a  gambling  consideration,  or  under  any  other  circumstances 
which  would  destroy  its  validity.  This  doctrine  is  clearly  laid 
down  in  the  case  of  Walton  et  al.,  assignees  of  Sutton  vs.  Shelley, 
reported  in  1  Term  Rep.  296 ;  and  is  still  held  to  be  law,  al- 
though in  7  Term  Rep.  56,  it  is  decided,  that  in  an  action  for 
usury  the  borrower  of  the  money  is  a  competent  witness  to 
prove  the  whole  case. 

Several  authorities  are  cited  by  the  plaintiff's  counsel  to  show 
that  parol  evidence  is  not  admissible  to  vary  a  written  agree- 
ment. 

In  the  case  of  Hoare  and  others  vs.  Graham  and  another,  3 
Camp.  56,  the  Court  lay  down  the  principle,  that  **  in  an  action  on 
a  promissory  note  or  bill  of  exchange,  the  defendant  cannot  give 
in  evidence  a  parol  agreement  entered  into  when  it  was  dravm, 
that  it  should  be  renewed  and  payment  should  not  be  demanded 
when  it  became  due. 

This  Court,  in  the  case  of  Renner  vs.  The  Bank  of  Columbia, 
9  Wheat.  587,  in  answer  to  the  argument  that  the  admission  of 
proof  of  the  custom  or  usage  of  the  bank  would  go  to  alter  the 
written  contract  of  the  parties,  say,  "  If  this  is  the  light  in  which 
it  is  to  be  considered,  there  can  be  no  doubt  that  it  ought  to  be 
laid  entirely  out  of  view  ;  for  there  is  no  rule  of  law  better  set- 
tled, or  more  salutary  in  its  application  to  contracts,  than  that 
which  precludes  the  admission  of  parol  evidence,  to  contradict 
or  substantially  vary  the  legal  import  of  a  written  agreement" 

Parol  evidence  may  be  admitted  to  explain  a  written  agree- 
ment where  there  is  a  latent  ambiguity ;  or  a  want  of  consideration 
may  be  shown  in  a  simple  contract ;  or,  to  defeat  the  plaintiff's 
action,  the  defendant  may  prove  that  the  note  was  assigned  to 
the  plaintiff  in  trust  for  the  payer.     6  Mass.  432. 

It  is  competent  to  prove  by  parol  that  a  guarantor  signed  his 
name  blank  on  the  back  of  a  promissory  note,  and  authorized 
another  to  write  a  sufficient  guarantee  over  it.     7  Mass.  233. 

To  show  in  what  cases  parol  evidence  may  be  received  to  ex- 
plain a  written  agreement,  and  where  it  is  not  admissible,  the 
following  authorities  have  been  referred  to.  8  Taunt.  92 ;  1  Chit 
661 ;  Peake's  Cases,  40 ;  Gilbert's  Rep.  154. 

On  the  part  of  the  defendant's  counsel  it  is  contended,  that  be- 
tween parties  and  privies  to  an  instrument  not  under  seal,  a  want 
of  consideration  in  whole  or  in  part  may  be  shown.  That  the 
endorsement  in  question  was  made  in  blank,  and  that  it  is  com- 
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petent  for  the  defendant  to  prove  under  what  circumstances  it 
was  made.  That  if  an  assurance  were  given  at  the  time  of  the 
endorsement,  that  the  names  of  the  defendant  and  Carr  were 
only  required  as  a  matter  of  form,  and  that  a  guarantee  had  been 
given  for  the  payment  of  the  note,  so  as  to  save  the  endorsers 
from  responsibility  ;  it  may  be  proved  under  the  rule  which  per- 
mits the  promissor  to  go  into  the  consideration  of  a  note  or  bill 
between  the  original  parties. 

In  support  of  this  position  authorities  are  read  from  5  Serg. 
and  Rawle,  363,  and  4  Wash.  C.  C.  Rep.  480.  In  the  latter  case 
Mr.  Justice  Washington  says,  "The  reasons  which  forbid  the 
admission  of  parol  evidence  to  alter  or  explain  written  agree- 
ments and  other  instruments,  do  not  apply  to  those  contracts 
implied  by  operation  of  law,  such  as  that  which  the  law  implies 
in  respect  to  the  endorser  of  a  note  of  hand.  The  evidence  of 
the  agreement  made  between  the  plaintiffs  and  defendants, 
whereby  the  latter  were  to  be  discharged  on  the  happening  of  a 
particular  event,  was  therefore  properly  admitted.'*  The  deci- 
sion in  5  Serg.  and  Rawle  was  a  question  somewhat  analogous 
to  the  one  under  consideration,  except  in  the  present  case  there 
is  no  allegation  of  fraud,  and  the  decision  in  that  case  was  made 
to  turn,  in  part  at  least,  on  that  ground. 

In  Pennsylvania  there  is  no  Court  of  Chancery,  and  it  is  known 
that  the  courts  in  that  State  admit  parol  proof  to  affect  written 
contracts,  to  a  greater  extent  than  is  sanctioned  in  the  States 
where  a  Chancery  jurisdiction  is  exercised.  The  rule  has  been 
differently  settled  in  this  Court. 

The  note  in  question  was  first  endorsed  by  the  defendant  to 
Carr,  and  by  him  negotiated  with  the  bank.  It  was  discounted 
on  the  credit  of  the  names  endorsed  upon  the  note.  This  is  the 
legal  presumption  that  arises  from  the  transaction ;  and  if  the 
first  endorser  were  permitted  to  prove  that  there  was  a  secret 
understanding  between  himself  and  his  assignees  that  he  should 
not  be  held  responsible  for  the  payment  of  the  note,  would  it 
not  seriously  affect  the  credit  of  this  description  of  paper? 
Might  it  not,  in  many  cases,  operate  as  a  fraud  upon  subsequent 
endorsers  T 

The  liability  of  parties  to  a  bill  of  exchange  or  promissory 
note,  has  been  fixed  on  certain  principles,  which  are  essential  to 
the  credit  and  circulation  of  such  paper.     These  principles 
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originated  in  the  convenience  of  commercial  transactions,  and 
cannot  now  be  departed  from. 

The  facts  stated  by  the  witness  Carr  are  in  direct  contradic- 
tion to  the  obligations  implied  from  the  endorsement  of  the 
defendant.  By  his  endorsement,  he  promised  to  pay  the  note 
at  maturity,  if  the  drawer  should  fail  to  pay  it.  The  only  con- 
dition on  which  this  promise  was  made,  was,  that  a  demand 
should  be  made  of  the  drawer  when  the  note  should  become 
due,  and  a  notice  given  to  the  defendant  of  its  dishonor.  But 
the  facts  stated  by  the  witness  would  tend  to  show  that  no  such 
promise  was  made.  Does  not  this  contradict  the  instrument ; 
and  would  not  the  precedent  tend  to  shake,  if  not  destroy  the 
credit  of  commercial  paper  ?  On  this  ground  alone  the  excep- 
tion would  be  fatal ;  but  the  most  decisive  objection  to  the  evi- 
dence is,  that  the  agreement  was  not  made  with  those  persons 
who  have  power  to  bind  the  bank  in  such  cases.  It  is  not 
the  duty  of  the  cashier  and  president  to  make  such  contracts ; 
nor  have  they  the  power  to  bind  the  bank,  except  in  the  dis- 
charge of  their  ordinary  duties. 

All  discounts  are  made  under  the  authority  of  the  directors, 
and  it  is  for  them  to  fix  any  conditions  which  may  be  proper  in 
loaning  money.  If,  therefore,  the  evidence  were  clear  of  other 
legal  objections,  it  could  not  have  the  effect  to  release  the  defend- 
ant from  liability.  The  assurances  relied  on,  if  made,  were  not 
made  by  persons  authorized  to  make  them.  The  bank  is  not 
bound  by  them,  nor  would  it  be  bound  if  the  assurances  had 
been  made  in  so  specific  and  direct  a  manner  as  to  create  a  per- 
sonal responsibility  on  the  part  of  the  cashier  and  president. 

Upon  a  full  view  of  the  case,  the  Court  are  clearly  of  the 
opinion,  that  the  evidence  of  Carr  should  have  been  overruled 
by  the  Circuit  Court ;  or  they  should  have  instructed  the  jury 
that  the  facts  proved  were  not  in  law  suflUcient  to  release  the 
defendant  from  liability  on  his  endorsement.  The  judgment  of 
the  Circuit  Court  must  therefore  be  reversed,  and  a  venire  de 
novo  awarded. 

The  Supreme  Coort  have  steadily  adhered  to  the  rule  of  evidence,  kid 
down  in  this  case,  excluding  parties  to  a  negotiable  instrument  from 
giving  testimony  to  invalidate  it.  Bank  of  the  Metropolis  vs,  Jones, 
8,  Peters,  12 ;  Henderson  vs.  Anderson,  3  Howard,  73.  The  rule,  how- 
ever, even  in  that  Court,  is  confined  to  the  case  of  negotiable  instni- 
mentB,   and    does   not   extend  to   any  other  species   of  security.       The 
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United  States  vs.  Leffler,  11  Peters,  86.  And  this  limitation  has  been  sup- 
posed to  be  a  yirtual  abandonment  of  the  ground  upon  which  the  rule  was 
originally  founded,  in  as  much  as  the  impropriety  or  indecency  of  allowing 
a  man  to  contradict  his  own  acts,  can  in  no  degree  depend  on  the  form  or 
character  of  the  instrument  sou^^t  to  be  impeached.  Indeed,  the  maxim  of 
the  civil  law,  ^*nemo  allegans  turpilvdinem  suam  est  avdiendus^  upon  the 
strength  of  which  Lord  Mansfield  originally  introduced  this  rule  into  the 
commercial  law  of  England,  in  the  &mou8  case  of  Walton  vs.  Shelly,  was 
evidently  misapplied  It  is  directed  rather  to  the  parties  to  the  suit,  than  to 
the  witnesses,  to  those  who  allege  their  turpitude  as  the  foundation  of  a 
claim  of  right,  and  not  to  those  who  come  forward  to  speak  for  the  benefit 
of  others ;  and  in  this  sense,  it  is  equivalent  to  another  axiom  in  the  same 
system, ''  ex  turpi  causa  non  rmsciiur  actio^^  and  to  the  common  law  principle, 
that  *^  no  one  shaU  take  advantage  of  his  own  wrong."  The  circumstance, 
when  urged  as  an  objection  to  a  witness,  goes  rather  to  his  credibility  than 
competency.  These  considerations  induced  the  English  courts  to  anticipate  the 
legislation,  which  has  recently  swept  away  all  objections  to  the  competency  of 
witnesses;  and  in  the  case  of  Bent  vs.  Baker,  3  Term  Rep.  27,  the  rule 
was  limited  by  Lord  Eenyon  to  negotiable  paper,  and  in  1798,  in  the  case  of 
Jordune  vs.  Lashbrooke,  7  Term,  601,  the  whole  doctrine,  after  an  existence 
of  twelve  years,  was  exploded,  so  that  in  England,  both  at  common  law  and 
by  statute,  a  party  whose  name  appears  to  any  instrument,  is  held  competent 
to  impeach  its  validity. 

In  the  courts  of  the  several  States  tbe  rule  of  Walton  and  Shelly  seems  to 
have  prevailed  very  generally  at  an  early  period,  but  the  current  of  American 
authority  has  been  gradually  turning  against  it.  In  Massachusetts  it  is  limited 
to  bona  fide  holders  without  notice,  Fox  et  al.  admstr's  vs.  Whitney,  16  Mass. 
118.     12  Picker,  665. 

As  modified  by  Bent  and  Baker,  it  is  adopted  in  Pennsylvania,  New  Ham^y 
shire,  Maine,  and  Mississippi. 

Chandler  vs.  Norton,  6  Green,  374,  Davenport  vs.  Freeman,  3  Watts  &  Serg. 
557.    aN.  H.  212.    Walk.  541. 

It  is  repudiated  in  Virginia,  Maryland,  in  North  and  South  Carolina,  in 
Connecticut,  Vermont,  in  New  Jersey,  in  Alabama,  Tennessee,  Kentucky, 
Georgia,  and  after  some  fluctuation  in  her  courts,  in  New  York.  Taylor  vs. 
Beck,  3  Rand.  316.  Hunt  vs.  Edwards,  4  Harr.  &  J.  283.  Hall  vs.  Hale,  8 
Conn.  336.  Freeman  vs.  Britton,  2  Harr.  192.  Winkler  vs.  Scudder,  1 
Kelly  (Georgia)  Rep.  108.  2  Yer.  35,  3  Murp.  151,  9  Porter,  226,  1  Munroe, 
23,  2  Aik.  138.  Tnthill  vs.  Davis,  20  Johns,  285,  Williams  vs.  Walbridge, 
3  Wend.  415,  Stafford  vs.  Rice,  5  Cow.  23,  Starkweather  vs.  Matthews  et  al., 
2  Hill,  131. 

The  student  who  wishes  to  investigate  more  fully  this  question  and  the  other 
proposition  afiirmed  by  the  Court  in  their  opinion,  and  which  does  not  fall 
within  the  range  of  this  volume,  will  find  the  authorities  cited  and  discussed 
in  the  elementary  treatises  on  Evidence. 
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Under  what  circnmstaDces  the  Holder  of  one  of  a  set  of  exchange  maj  maintain 
an  action  upon  it,  without  producing  the  rest,  or  accounting  for  their  bob- 
production. 

Mr.  Justice  Story  delivered  the  opinion  of  the  Court 
This  is  the  case  of  a  certificate  of  division  of  the  judges  of  the 
Circuit  Court  for  the  district  of  Mississippi.  The  action  was  as- 
sumpsit, founded  on  the  second  part  of  a  foreign  bill  of  exchange, 
by  the  endorsee  against  the  endorser  for  non-acceptance.  The 
plaintiffs  declared  upon  the  second  of  the  set  of  exchange,  which 
second  of  the  set  was  protested  for  non-acceptance,  and  the  same, 
with  the  protest  attached  thereto,  was  read  to  the  jury.  Where- 
upon a  question  arose,  whether  the  plaintiffs  could  recover  upon 
the  said  second  of  exchange  without  producing  the  first  of  the 
same  set,  or  accounting  for  its  non-production ;  upon  which 
question  the  judges  were  opposed  in  opinion.  And  the  same 
has  been  accordingly  certified  to  this  Court  under  the  act  of 
Congress. 

We  are  of  opinion  that  the  plaintiflTs  are  entitled  to  recover 
upon  the  second  of  the  set  without  producing  the  first,  or  ac- 
counting for  its  non-production.  No  authority  has  been  referred 
to  which  is  exactly  in  point,  nor  are  we  aware  that  the  question 
has  ever  been  judicially  decided.  Mr.  Starkie,  in  his  work  on 
Evidence  (part  iv.,  p.  228,  1st  edit.)  has  said,  ^  In  the  case  of  a 
foreign  bill  drawn  in  sets,  both  the  sets  should  be  produced." 
But  for  this  proposition  he  has  cited  no  authority.  The  question 
must,  then,  be  decided  upon  principle.  The  object  of  drawing  a 
foreign  bill  in  sets  is  for  the  convenience  of  the  payee,  or  other 
holder,  to  enable  him  to  forward  the  same  for  acceptance  by 
different  conveyances,  and  thus  to  guard  against  any  loss,  by  ac- 
cident or  otherwise,  which  might  occur  if  there  were  but  a  single 
bill.  But  from  the  very  frame  of  the  set,  if  one  is  paid  or  dis- 
charged by  the  acceptor,  or  other  party  liable  on  it,  he  is  ordi- 
narily discharged  from  the  others ;  since  each  part  contains  a 
condition,  that  it  shall  be  payable  only  when  the  others  remain 
unpaid.  Now,  when  one  of  the  set  is  protested  for  non-acceptance, 

•  13  Peters  206. 
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and  due  notice  is  given  to  an  endorser,  and  on  the  trial  of  an 
action  brought  against  him  by  the  endorsee,  the  same  bill  of  the 
set  on  which  the  protest  is  made  is  produced,  that  is  prima  facie 
proof  of  his  being  responsible  thereon.    Either  of  the  set  may  be 
presented  for  acceptance,  and,  if  not  accepted,  a  right  of  action 
presently  arises  upon  due  notice  against  all  the  antecedent  parties 
to  the  bill,  without  any  others  of  the  set  being  presented  ;  for  it 
is  by  no  means  necessary  that  all  the  parts  should  be  presented 
for  acceptance  before  a  right  of  action  accrues  to  the  holder. 
Under  such  circumstances,  it  is  properly  a  matter  of  defence  on 
the  other  side,  to  show  either  that  some  other  bill  of  the  set  has 
been  presented  and  accepted,  or  paid ;  or  that  it  has  been  pre- 
sented at  an  earlier  time  and  dishonored,  and  due  notice  has  not 
been  given ;  or  that  another  person  is  the  proper  holder,  and  has 
given  notice  of  his  title  to  the  party  sued ;  or  that  some  other 
ground  of  defence  exists,  which  displaces  the  prima  facie  title 
made  out  by  the  plaintiff.     The  law  will  not  presume  that  the 
other  bills  of  the  set  have  been  negotiated  to  other  persons, 
merely  because  they  are  not  produced.    And  the  endorser  is  not 
put  to  any  hazard  or  peril  by  the  non-production  of  them ;  since, 
like  the  acceptor,  if  he  once  pay  the  bill,  without  notice  of  any 
superior  adverse  claim,  by  a  negotiation  of  another  of  the  set  to 
another  party,  he  will  be  completely  exonerated.    On  the  other 
hand,  great  inconveniences  might  arise  from  compelling  the 
plaintiff  to  produce  the  other  parts  of  the  set,  or  to  account  for 
their  non-production ;  as  he  might  not  be  able  satisfactorily  to 
prove  that  they  had  not  been  negotiated,  or  that  they  had  been 
lost.     In  short,  if  the  plaintiff,  before  he  could  recover,  were  re- 
quired to  produce  or  to  account  for  all  the  parts  of  the  set,  he 
would  be  obliged,  in  every  case  where  the  bills  had  been  trans- 
mitted by  different   conveyances  abroad,  to  arm  himself  with 
proofs  of  every  stage  of  their  route  and  progress,  until  they  should 
come  back  again  into  his  hands,  as  preliminaries  to  his  right  to 
recover  upon  their  being  dishonored.     Such  a  requirement  would 
create  most  serious  embarrassments  in  all  commercial  transac- 
tions of  this  sort ;  and  instead  of  bills  drawn  in  sets  being  a  public 
convenience,  they  would  be  greatly  obstructed  in  their  negotia- 
bility, since  the  rights  and  the  remedies  of  the  holder  might  be 
materially  impaired  thereby.     We  are  therefore  of  opinion,  that 
the  question  upon  which  the  Judges  of  the  Circuit  Court  were 
opposed,  ought  to  be  answered  in  the  affirmative ;  and  we  shall 
send  a  certificate  to  the  Court  accordingly. 
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Thornton,  Plaintiff  in  Error,  vs.  Wynn,  Defendant  in 

Error.* 

Liability  of  an  Endorser  who  has  been  discharged  by  laches  of  holder,  upon  subse- 
qoent  promise. 

Mr.  Justice  Washington  delivered  the  opinion  of  the  Court 

This  was  an  action  brought  by  the  defendant  in  error  against 
the  plaintiff  in  error,  in  the  Circuit  Court  for  the  district  of 
Columbia  and  county  of  Washington,  upon  a  promissory  note 
given  by  one  Miller  to  Thornton,  and  by  him  endorsed  to 
Wynn.  The  declaration  contains  a  count  upon  the  note,  and 
also  the  common  counts  for  money  laid  out  and  expended,  and 
for  money  had  and  received. 

At  the  trial  of  the  cause  upon  the  general  issue,  the  defendant 
below  took  two  exceptions  to  the  opinion  of  the  Court,  which 
are  to  the  following  effect.  The  first  states,  that  the  plaintiff 
gave  in  evidence  the  note  and  endorsement  mentioned  in  the 
declaration,  and  in  order  to  dispense  with  the  proof  of  the 
ordinary  steps  of  diligence  in  presenting  and  demanding  the 
note  of  the  drawer,  and  giving  notice  to  the  endorser,  the  plain- 
tiff offered  evidence  to  prove,  that  a  few  weeks  before  the  insti- 
tution of  this  suit,  the  note  in  question  was  presented  to  the 
defendant,  who,  being  informed  that  Miller,  the  drawer,  had  not 
paid  the  note,  said,  *^  he  knew  Miller  had  not,  and  that  Miller 
was  not  to  pay  it ;  that  it  was  the  concern  of  the  defendant 
alone,  and  Miller  had  nothing  to  do  with  it ;  that  the  note  had 
been  given  for  part  of  the  purchase-money  of  a  certain  race- 
horse, called  Rattler,  and  that  the  defendant  offered  to  take  up 
the  said  note  if  the  plaintiff's  agent  would  give  time,  and  re- 
ceive other  notes  mentioned  in  payment ;"  to  the  admission  and 
competency  of  which  evidence  the  defendant  objected  ;  but  the 
Court  overruled  the  objection,  and  admitted  the  evidence  as 
competent  to  support  this  action,  without  any  further  proof  of 
demand  upon  the  drawer,  or  notice  to  the  endorser. 

That  the  said  evidence  being  so  admitted  by  the  Court,  the 
defendant  offered  evidence  to  prove  that  the  said  note  was 
given  for  part  of  the  purchase-money  of  the  said  race-horse, 

•  12  Wheat  Rep.  183^  6  Cond.  Rep.  508. 
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then  celebrated  for  his  performances  on  the  turf,  sold  by  the 
plaintiff  to  the  defendant,  and  the  said  Miller,  the  drawer  of  the 
note,  for  three  thousand  dollars,  of  which  two  thousand  dollars 
had  been  paid ;  that  the  plaintifi)  at  the  time  of  so  selling  this 
horse,  warranted  him  sound,  and  declared  him  capable  of  beat* 
ing  any  horse  in  the  United  States,  and  recommended  the  pur* 
chasers  to  match  him  against  a  celebrated  race-horse  in 
New  York,  called  Eclipse ;  that  he  also  gave  a  representation 
of  his  pedigree,  which  he  described  as  unexceptionable,  and  pro- 
mised to  procure  the  pedigree  and  send  it  to  the  defendant.  And 
the  defendant  then  offered  evidence  to  prove  that  the  said  horse, 
at  the  time  of  the  said  sale,  was  utterly  unsound,  and  broken 
down,  and  had  been  broken  down  whilst  in  the  plaintiff's  pos- 
session, and  was  reputed  and  proven  by  persons  in  the  neigh- 
borhood of  the  plaintifi^  who  afterwards  communicated  the  same 
to  the  purchaser ;  and  was  wholly  unfit  for,  and  incapable  of 
the  action  and  fatigue  necessary  to  a  race-horse ;  and  that  the 
plaintiff  had  wholly  failed  to  procure  and  furnish  the  pedigree  of 
the  horse  as  he  had  agreed,  and  that  a  pedigree  was  an  essential 
term  in  the  purchase  of  the  horse,  or  ordinarily  is  so  in  the  pur- 
chase of  such  horses,  without  which  this  horse  was  worth 
nothing ;  and  that  the  said  Miller,  as  soon  as  it  had  been  ascer- 
tcdned  by  repeated  trials  that  the  horse  was  incurably  unsound, 
offered  to  return  him  to  the  plaintiff,  who  refused  to  take  him 
back,  although  the  former  offered  to  lose  what  he  had  already 
paid  for  the  horse,  which  offer  was  made  after  the  note  fell  due. 
Whereupon  the  Court  instructed  the  jury,  at  the  prayer  of  the 
plaintiff,  that  if  they  should  be  of  opinion,  from  the  said  evidence, 
that  the  said  horse  was,  at  the  time  of  the  said  sale,  utterly 
unsound  and  broken  down,  and  had  been  broken  down  whilst  in 
the  plaintiff's  possession,  and  was  wholly  unfit  for,  and  incapa- 
ble of,  the  action  and  fatigue  necessary  to  a  race-horse,  but  that 
the  said  facts  were  not  known  to  the  plaintiff  at  the  time  of  the 
said  sale,  the  said  facts  are  not  a  sufficient  defence  in  this  action 
to  prevent  the  plaintiff  from  recovering. 

Upon  these  instructions  of  the  Court,  the  jury  found  a  verdict 
for  the  plaintiff,  and  the  cause  now  comes  before  this  Court  upon 
a  writ  of  error. 

This  bill  of  exceptions  presents  two  questions  for  the  decision 
of  this  Court.  The  first  is,  whether  the  evidence  offered  by  the 
plaintiff,  and  admitted  by  the  Court,  dispensed  with  the  necessity 
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of  proving  a  demand  of  payment  of  the  maker  of  the  note, 
and  due  notice  to  Thornton  of  non-payment;  and,  secondly, 
whether  the  Court  below  erred  or  not,  in  stating  to  the  jury  that 
the  alleged  breach  of  the  warranty  of  the  horse,  if  proved  to 
their  satisfaction,  was  not  a  sufficient  defence  in  this  action  to 
prevent  the  plaintiff  from  recovering,  unless  the  facts  stated  in 
the  bill  of  exceptions  were  known  to  the  plaintiff  at  the  time  of 
the  sale. 

In  the  argument  of  the  first  question,  the  counsel  on  both  sides 
considered  the  evidence  offered  by  the  plaintiff  as  presenting  a 
double  aspect.  1st.  As  authorizing  a  conclusi(»i,  in  point  of  fact* 
that  the  note  of  hand  on  which  the  suit  is  brought,  was  made  and 
passed  to  Thornton  without  consideration,  and  merely  for  his 
accommodation ;  and,  2d.  As  amounting  to  a  promise  to  pay  the 
note,  or  at  least  to  an  admission  by  Thornton  of  his  liability  to 
pay  it,  and  of  the  right  of  the  plaintiff  to  resort  to  him,  whether 
it  was  made  solely  for  his  accommodation,  or  was  given  for  value 
in  the  ordinary  course  of  trade. 

As  to  the  first,  the  counsel  treated  the  note  throughout  as  an 
accommodation  note,  and  submitted  to  the  decision  of  this  Court 
the  question,  whether  the  endorser  of  such  a  note  was  entitled 
to  call  for  proof  of  a  demand  of  payment  of  the  maker,  and  notice 
to  himself? 

Whether  this  question  was  ever  raised  in  the  Court  below,  or 
in  what  manner  it  was  there  treated,  does  not  appear  from  the 
bill  of  exceptions.  It  is  possible  that  that  Court  may  have 
intended  nothing  more  by  their  direction  to  the  jury,  than  to 
sanction  the  admissibility  of  the  evidence,  and  its  sufficiency  to 
authorize  a  verdict  for  the  plaintiff,  without  other  proof  of  demand 
and  notice,  provided  the  jury  should  be  of  opinion  that  it  war- 
ranted the  conclusion  that  the  note  was  given  without  considera- 
tion. But  such  is  not  the  language  of  the  Court  as  stated  in  the 
bill  of  exceptions.  The  jury  were  informed  that  the  evidence 
was  competent  to  support  the  action  without  such  further  proof 
of  demand  and  notice,  without  leaving  the  inference  of  fact  that 
the  note  was  given  without  consideration  to  be  drawn  by  the 
jury.  Had  the  Court  distinctly  stated  to  the  jury  that  this  was 
such  a  not»,  and,  therefore,  that  further  proof  of  demand  and 
notice  was  unnecessary,  the  incorrectness  of  the  direction  could 
have  been  doubted  by  no  person,  since  the  Court  would,  in  that 
case,  have  inferred  a  fact  from  the  evidence,  which  it  was  com- 


AND  PROMISSORY  NOTES.  863 

Thornton  «#.  Wynn. 

-  — 

petent  to  the  jury  alone  to  do.  And  yet  it  seems  difficult  to  dis- 
tinguish the  supposed  case  from  the  one  really  presented  by  the 
bill  of  exceptions,  upon  the  hypothesis  that  the  Court  below 
decided  anything  as  to  the  particular  character  of  this  note,  since 
it  is  very  obvious  that  no  question  of  fact  was  submitted  to  the 
consideration  of  the  jury.  It  is,  therefore,  due  from  this  Court 
to  the  one  whose  decision  we  are  revising,  to  conclude,  that  that 
decision  did  not  proceed  upon  the  assumption  that  this  was  a 
note  drawn  for  the  accommodation  of  the  endorser. 

It  remains  to  be  considered,  whether  the  direction  was  cor- 
rect upon  the  other  aspect  of  the  evidence. 

It  is  now  well  settled  as  a  principle  of  the  law  merchant,  that 
an  unconditional  promise  by  the  drawer  or  endorser  of  a  bill,  to 
pay  il^^alter  lull  knowIe3ge~oraH  the  circumstances  necessary  to 
apprise  himofhis3isChai^  from  hls^responsibility  by  the  laches 
of  the  holder,  amounts  to  an  implied^waiver  of  due  notice  of  a 
demand  of  the  drawer  or  acceptor,  and  dispenses  with  the  neces- 
sity of  proving  it.  Such  are  the  cases  of  Borrodaile  vs,  Lowe, 
4  Taunt.  93;  Donaldson  vs.  Mears,  4  Dall.  109,  and  others 
which  need  not  be  cited.  So  if,  with  the  knowledge  of  these 
circumstances,  he  answer,  that  the  bill  "must  be  paid,"  "that 
when  he  comes  to  town  he  would  set  the  matter  right,"  "  that 
his  affairs  were  then  deranged,  but  that  he  would  be  glad  to  pay 
it  as  soon  as  his  accounts  with  his  agents  were  settled,"  or  "  that 
he  would  see  it  paid,"  or  if  he  pay  a  part  of  the  bill ;  in  all  these 
cases  it  has  been  decided  that  proof  of  regular  notice  is  dis- 
pensed with.  2  Term  Rep.  713.  Bull.  N.  P.  276.  2  Camp.  188. 
6  East,  16.    2  Stra.  1246. 

The  principle  upon  which  these  decisions  proceed  is  explained 
in  many  of  the  above  cases,  and  particularly  in  that  of  Rogers 
vs.  Stephens,  2  Term.  Rep.  713.  It  is  this,  that  these  declarations 
and  acts  amount  to  an  admission  of  the  party  that  the  holder  has 
a  right  to  resort  to  him  on  the  bill,  and  that  he  had  received  no 
damage  for  want  of  notice.    See  also  Stark.  Evid.  272. 

The  same  principle  applies  with  equal  force  to  promissory 
notes,  which,  after  endorsement,  partake  of  the  character  of  bills 
of  exchange,  the  endorser  being  likened  to  the  drawer,  and  the 
maker  to  the  acceptor  of  a  bill.  The  case  of  Leffingwell  and 
Pearpoint  vs.  White,  Johns.  Cas.  99,  is  that  of  a  promissory  note, 
where  the  endorser,  before  it  became  due,  stated  that  the  maker 
had  absconded,  and  that  being  secured  he  would  give  a  new  note. 
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and  requested  time.  The  Court  say,  that  the  defendant  had 
admitted  his  responsibility,  treated  the  note  as  his  own,  and 
negotiated  for  further  time  for  payment,  by  which  conduct  he 
had  waived  the  necessity  of  demand  of  the  maker,  and  notice  to 
himself.  Taylor  vs.  Jones,  2  Campb.  105,  Yaughan  vs.  Fuller 
2  Stra.  1246,  and  Aman  vs.  Bailey,  Bull.  N.  P.  276,  were  all 
cases  of  actions  on  promissory  notes  against  the  endorser.  In 
this  case  the  defendant  below,  upon  being  informed  that  Miller, 
the  maker  of  the  note,  had  not  paid  it,  observed,  that  he  knew 
he  had  not,  and  that  he  was  not  to  pay  it ;  that  it  was  the  con- 
cern of  the  defendant  alone,  and  that  Miller  had  nothing  to  do 
with  it,  it  having  been  given  for  part  of  the  purchase-money  of  a 
horse.  These  declarations  amounted  to  an  unequivocal  admis- 
sion  of  the  original  liability  of  the  defendant  to  pay  the  note,  and 
nothing  more.  It  does  not  necessarily  admit  the  right  of  the 
holder  to  resort  to  him  on  the  note,  and  that  he  had  received  no 
damage  from  the  want  of  notice,  unless  the  jury,  to  whom  the 
conclusion  of  the  fact  from  the  evidence  ought  to  have  been 
submitted,  were  satisfied  that  the  defendant  was  also  apprised 
of  the  laches  of  the  holder  in  not  making  a  regular  demand  of 
payment  of  the  note,  by  which  he  was  discharged  from  his 
responsibility  to  pay  it.  The  knowledge  of  this  fact  formed  an 
indispensable  part  of  the  plaintifPs  case,  since  without  it  it  can- 
not fairly  be  inferred  that  the  defendant  intended  to  admit  the 
right  of  the  plaintiff  to  resort  to  him,  if,  in  point  of  fact,  he  had 
been  guilty  of  such  laches  as  would  discharge  him  in  point  of 
law.  For  anything  that  appeared  to  the  Court  below  from  the 
evidence  stated  in  the  bill  of  exceptions,  the  admissions  of  the 
defendant  may  have  been  made  upon  the  presumption  that  the 
holder  had  done  all  that  the  law  required  of  him  in  order  to 
charge  the  endorser.  That  due  notice  was  not  given  to  the 
defendant  he  could  not  fail  to  know ;  but  that  a  regular  demand 
of  the  maker  of  the  note  could  not  be  inferred  by  the  Court  from 
the  admissions  of  the  defendant. 

For  the  reasons  above  stated,  the  judgment  of  the  Court  below 
must  be  reversed,  and  the  cause  remanded  for  a  new  trial. 

But  since  the  second  question  before  mentioned  has  been  dis- 
tinctly brought  to  the  notice  of  this  Court,  has  been  fully  argued, 
and  must  again  be  decided  by  the  Court  below,  it  becomes  neces- 
sary that  this  Court  should  pass  an  opinion  upon  it.  That  ques- 
tion is,  whether  the  alleged  breach  of  the  warranty  of  the  horse, 
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the  price  of  which  formed  part  of  the  consideration  of  the  note, 
if  proved  to  the  satisfaction  of  the  jury,  was  a  sufficient  defence 
in  this  action  to  prevent  the  plaintiff  from  recovering,  unless  the 
facts  stated  in  the  bill  of  exceptions  were  known  to  the  plaintiff 
below  at  the  time  of  the  sale  ? 

The  question  is  not  whether  the  purchaser  of  a  horse  which 
is  warranted  sound  has  a  remedy  over  against  the  vendor  upon 
the  warranty,  in  case  it  be  broken ;  but  whether,  in  an  action 
against  him  for  the  purchase-money,  he  can  be  permitted  to 
defend  himself  by  proving  a  breach  of  the  warranty. 

The  cases  upon  this  subject  are  principally  those  where  the 
vendee,  having  executed  the  contract  on  his  part,  by  paying  the 
purchase-money,  brought  an  action  of  indebitatus  assumpsit 
against  the  vendor  as  for  money  had  and  received  to  his  uee. 
But  it  is  perfectly  clear  that  the  reasoning  of  the  Court  in  those 
cases  applies  with  equal  force  to  a  case  where  the  breach  of  the 
warranty  is  set  up  by  the  vendee  as  a  defence  against  an  action 
against  him  to  recover  the  purchase-money. 

The  first  case  we  meet  with  on  this  subject  is  that  of  Power 
vs.  Wells,  of  which  a  very  imperfect  report  is  to  be  seen  in  a 
short  note  in  Dougl.  24,  and  in  Cowp.  Rep.  818.  There  the 
plaintiff  gave  a  horse  and  twenty  guineas  to  the  defendant  for 
another  horse,  which  he  warranted  to  be  sound,  but  which  proved 
otherwise.  The  plaintiff  offered  to  return  the  horse,  which  was 
refused;  and  the  plaintiff  brought  two  actions,  one  for  money 
had  and  received,  to  recover  back  the  twenty  guineas  which  he  had 
paid,  and  an  action  of  trover  for  the  horse,  possession  of  which 
the  plaintiff  had  delivered  to  the  defendant.  The  Court  decided 
that  neither  action  could  be  maintained ;  not  the  second,  because 
the  property  had  been  changed.  This  case  was  referred  to  by 
the  judge  who  had  decided  it  at  nisi  prius^  in  the  case  of  Wes- 
ton vs,  Downes,  Dougl.  23,  which  soon  after  came  before  the 
Court  of  King's  Bench.  That  was  an  action  for  money  had 
and  received,  and  the  case  was,  that  the  plaintiff  had  paid  a 
certain  sum  to  the  defendant  for  a  pair  of  horses,  which  the 
defendant  agreed  at  the  time  to  take  back,  if  they  were  disap-  \ 
proved  of  and  returned  within  a  month.  They  were  returned 
accordingly  within  the  stipulated  period,  and  another  pair  was 
sent  in  their  stead,  without  any  new  agreement.  These  were 
likewise  returned,  and  accepted  by  the  vendor,  and  a  third  pair 
was    sent,  which  being  likewise    offered  to  be  returned,  the 
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vendor  refused  to  take  them  back.  Lord  Mansfield  was  against 
the  action,  because,  the  contract  being  a  special  one,  the  deftMid- 
ant  ought  to  have  notice  by  the  declaration  that  he  was  sued 
upon  it.  Ashhurst,  J.,  was  of  the  same  opinion ;  but  added,  that 
if  the  plaintiff  had  demanded  his  money  on  the  return  of  the 
first  pair  of  horses,  this  action  would  have  lain,  but  that  the  con- 
tract was  continued ;  from  which  expression  nothing  more  is 
understood  to  have  been  meant  than  that  the  contract  remained 
open.  The  ground  upon  which  BuUer,  J.,  thought  that  the 
action  could  not  be  maintained  was,  that,  by  refusing  to  take 
back  the  horses,  the  defendant  had  not  precluded  himself  from 
entering  into  the  nature  of  the  contract,  and  that,  whenever  that 
is  open,  it  must  be  stated  specially. 

The  meaning  of  these  latter  expressions  is  distinctly  stated  by 
the  Court,  and  particularly  by  this  judge,  in  the  case  of  Towers 
vs,  Barrett,  1  Term  Rep.  123,  which  followed  next  in  order  of 
time;  that  was  also  an  action  for  money  had  and  received. 
The  money  was  paid  for  a  horse  and  chaise,  to  be  returned  in 
case  the  plaintifTs  wife  should  not  approve  of  them.  They 
were  accordingly  sent  back  to  the  defendant  in  three  days  afler 
the  sale,  and  left  on  his  premises  against  his  consent  to  receive 
them. 

Lord  Mansfield,  Ch.  J.,  and  Willis,  J.,  distinguish  this  case 
from  that  of  Weston  vs,  Downes,  upon  the  ground  that  that  was 
an  absolute,  and  this  a  conditional  agreement,  which  was  at  an 
end  by  the  return  of  the  horse  and  chaise,  and  was  no  longer 
open.  Both  the  judges  treat  the  case  as  if  the  vendor  had  taken 
back  the  property,  although,  in  fact,  he  had  not  consented  to  do 
so.  Ashhurst,  J.,  was  of  opinion  that  this  case  resembled  that 
of  Weston  vs.  Downes,  if,  in  that,  the  plaintiff  had  returned  the 
horses.  It  is  very  clear,  from  what  was  said  by  the  same  judge 
in  that  case,  that  his  meaning  in  this  was,  if  the  plaintiff  had 
returned  the  first  pair  of  horses  and  then  demanded  his  money ; 
for  he  adds  that  in  that  case  there  was  an  end  of  the  first  con- 
tract by  the  plaintifTs  taking  other  pairs,  and  this  constituted  a 
new  contract,  not  made  on  the  terms  of  the  first.  But  in  this 
case  the  contract  was  conditional,  and,  when  the  horse  and 
chaise  were  returned,  the  contract  was  at  an  end,  and  the  defend- 
ant held  the  money  against  conscience.  BuUer,  J.,  is  still  more 
explicit  He  says  that  the  defendant,  by  the  contract,  had  put 
it  in  the  power  of  the  plaintiff  to  terminate  it,  by  returning  the 
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horse  and  chaise,  and  that  the  plaintiff  had  no  option  to  refuse 
to  take  them  back ;  and  that,  being  bound  to  receive  them,  the 
case  was  the  same  as  if  he  had  actually  accepted  them.  He 
adds  that  the  distinction  between  those  cases  where  the  contract 
is  open,  and  where  it  is  not,  is,  that  if  it  be  rescinded,  either  by 
the  original  terms  of  the  contract,  as  in  this  case,  where  no  act 
remains  to  be  done  by  the  defendant,  or  by  a  subsequent  assent 
by  him,  the  plaintiff  may  recover  back  his  whole  money,  and 
then  this  action  will  lie.  But  if  it  be  open,  the  plaintiff's  demand 
is  only  for  damages  arising  out  of  the  contract. 

The  Court  proceeded  upon  this  distinction  in  deciding  the  case 
of  Payne  vs.  Whale,  7  East's  Rep.  274,  which  followed  the  one 
just  noticed.  The  action  was  to  recover  back  money  paid  to 
the  defendant  for  a  horse  sold  by  him  to  the  plaintiff,  which  he 
warranted  sound.  The  plaintiff  offered  to  return  the  horse 
upon  an  allegation  of  his  unsoundness,  which  the  defendant 
denied,  and  refused  to  take  him  back,  but  agreed  that,  if  he  was 
in  fact  unsound,  he  would  take  him  back  and  return  the  purchase- 
money.  The  unsoundness  was  proved  at  the  trial;  but  the 
Court  was  of  opinion,  that  the  action  could  not  be  supported, 
and  distinguished  this  case  from  the  preceding  one  by  observing, 
that  in  that  the  plaintiff  had  an  option,  by  the  original  contract, 
to  rescind  it  on  a  certain  event :  but,  here,  it  was  no  part  of  the 
original  contract  that  the  horse  was  to  be  taken  back ;  and  that 
the  subsequent  promise  amounted  to  no  more  than  that  he  would 
take  him  back  if  the  warranty  were  shown  to  be  broken,  which 
still  left  the  question  of  warranty  open  for  discussion,  and  then 
the  form  of  the  action  ought  to  give  the  defendant  notice  of  it 
by  being  brought  upon  the  warranty. 

The  case  of  Lewis  vs.  Congrave,  2  Taunt.  2,  was  precisely 
like  the  present,  in  which  the  same  distinction,  and  the  same 
principles,  were  recognised  by  the  judge  who  tried  the  cause  at 
nisi  prius.  It  was  an  action  on  a  bill  drawn  for  the  price  of 
a  horse,  which,  on  the  sale  of  him,  was  warranted  sound,  but 
turned  out  not  to  be  so.  The  defendant  offered  to  return  the 
horse,  which  was  refused,  and  the  defendant  left  him  in  the 
plaintiff's  stable  without  his  knowledge.  The  judge  decided 
that  as  the  plaintiff  had  refused  to  take  back  the  horse,  the  con- 
tract of  sale  was  not  rescinded,  and  consequently,  that  the 
defendant  must  pay  the  bill,  and  take  his  remedy  by  action  for 
the  deceit.    But  upon  a  rule  to  show  cause  why  a  new  trial 
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should  not  be  granted,  the  Court  said  that  it  was  clear  the  plain- 
tiff knew  of  the  unsoundness  of  the  horse,  which  was  clearly  a 
fraud,  and  that  no  man  can  recover  the  price  of  an  article  sold 
under  a  fraud.  See  also  the  cases  of  Fortune  vs.  Lingham,  2 
Campb.  416,  and  Solomon  vs.  Turner,  1  Stark.  51. 

The  resi;lti;>f  the  above  cases  is  this :  if^  upon  a  sale  with  a 
warranty,  for  iO^y  the  special  terms  of  the  contract,  the  vendee 
is  at  liberty  to  return  the  article  sold,  an  offer  to  return  it  is 
equivalent  to  an  offer  accepted  by  the  vendor,  and,  in  that  case, 
the  contract  is  rescinded  and  at  an  end,  which  is  a  sufficient 
defence  to  an  action  brought  by  the  vendor  for  the  purchase- 
money,  or  to  enable  the  vendee  to  maintain  an  action  for  money 
had  and  received  in  case  the  purchase-money  has  been  paid. 
The  consequences  are  the  same  where  the  sale  is  absolute,  and 
the  vendor  afterwards  consents,  unconditionally,  to  take  back 
the  property ;  because,  in  both,  the  contract  is  rescinded  by  the 
agreement  of  the  parties,  and  the  vendee  is  well  entitled  to 
retain  the  purchase-money  in  the  one  case,  or  to  recover  it 
back  in  the  other.  But  if  the  sale  be  absolute,  and  there  be  no 
subsequent  agreement  or  consent  of  the  vendor  to  take  back  the 
article,  the  contract  remains  open,  and  the  vendee  is  put  to  his 
action  upon  the  warranty,  unless  it  be  proved  that  the  vendor 
knew  of  the  unsoundness  of  the  article,  and  the  vendee  tendered 
a  return  of  it  within  a  reasonable  time.  We  are,  therefore,  of 
opinion,  that  the  direction  of  the  Court  in  this  case,  upon  the 
second  exception,  was  entirely  correct.  The  judgment  is  to  be 
reversed,  and  the  cause  remanded  to  the  Court  below  for  a  new 
trial. 

Two  important  but  entirely  distinct  principles  are  discassed  and  decided  in 
this  case,  to  each  of  which  we  will  give  a  separate  consideration.  The  first 
principle,  as  to  the  liability  of  an  endorser  who  has  been  discharged  by  the 
laches  of  the  holder  upon  his  subeequenA  promise  to  pay,  has  been  repeatedly 
recognised,  with  the  limitations  placed  upon  it  in  the  opinion  of  the  Court,  l^ 
the  American  authorities.  Reynolds  et  al.  vs.  Douglas  et  aL,  12  Peters.  497 ; 
Hopkins  xs,  Sirwell,  12  Mass.  62 ;  Beck  vs,  Thompson,  4  Harr.  &  J.  531 ; 
Farrington  vs.  Brown,  7  N.  Hamp.  271 ;  Martin  v«.  Winslow,  2  Mason,  241 ; 
Moore  v«.  Tucker,  3  Iredell,  L.  R.  347 ;  Contra,  Lawrence  v«.  Ralston,  3 
Bibb's  Rep.  102 ;  Peabody  vn,  Harvey,  4  Conn.  Rep.  119. 

In  Trimble  vs.  Thorn,  16  Johns.  Rep.  162,  it  was  held  that  the  plaintiff  must 
show  affirmatively  that  the  endorser  was  apprised  of  the  want  of  notice,  and 
that  such  knowledge  wiU  not  be  intended  from  the  mere  fact  of  a  Bubsequenl 
promise.    But  a  different  rule  was  recognised  by  the  Court  of  Appeals  of  Vir- 
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ginia  in  the  case  of  Walker  vi,  lAverty  &  Gantley,  6  Manf.  487,  and  Pate  vs. 
McClure,  4  Rand.  170. 

This  question  has  been  discussed  in  several  recent  cases  in  England.  In 
Hicks  vs.  Duke  of  Beaufort,  4  Bing.  N.  C.  229,  33  E.  C.  L.  337,  Tindal,  C.  J., 
says :  *^  The  cases  go  to  this  point  only  ;  that  if  after  the  dishonor  of  a  bill,  the 
drawer  distinctly  promises  to  pay,  that  is  evidence  from  which  it  may  be  infer- 
red, he  has  received  notice  of  tlie  dishonor ;  because  men  are  not  prone  to 
make  admissions  against  themselves ;  and  therefore,  when  the  drawer  promises 
to  pay,  it  is  to  be  presumed  that  he  does  so,  because  he  knows  that  the  acceptor 
has  refused."  Whether,  however,  the  defendant  intended  to  admit  the  notice, 
or  to  waive  it,  seems  to  be  in  all  cases  a  question  of  fact  to  be  submitted  to  the 
jury.  See  Brownell  vs.  Bonney,  1  Ad.  &  Ellis,  N.  S.  89  ;  E.  C.  L.  41,  427 ; 
Curlewis  vs.  Corfield,  ib.  814,  41  E.  C.  L.  R.  796;  Chapman  vs.  Annett,  1 
Carr.  &  Kirw.  651,  47  E.  C.  L.  R. 

The  doctrine  which  is  laid  down  by  Judge  Washington  as  to  the  cases  in 
which  the  vendee  is  at  liberty  to  return  the  article  purchased,  and  when  he 
must  resort  to  his  warranty  for  redress,  is  fully  sustained  by  the  English  author- 
ity of  Street  vs.  Blay,  2  Bam.  &  Adolph.  460,  overruling  Curtis  vs.  Hannay, 
3  Esp.  N.  P.  C.  83.  "  It  is  not  necessary,'*  says  Lord  Tenterden,  "  to  decide 
whether  in  any  case  the  purchaser  of  a  specific  chattel,  who  having  had  an 
opportunity  of  exercising  his  judgment  upon  it,  has  bought  it  with  a  warranty 
that  it  is  of  any  particular  quality  or  description,  and  actually  accepted  and 
received  it  into  bis  possession,  can  afterwards,  upon  discovering  that  the  war- 
ranty has  not  been  complied  with,  of  his  own  will  only,  without  the  concur- 
rence of  the  other  contracting  party,  return  the  chattel  to  the  vendor,  and 
exonerate  himself  from  the  payment  of  the  price,  on  the  ground  that  he  has 
never  received  that  article  which  he  stipulated  to  purchase.  There  is,  indeed, 
authority  for  that  position.  Lord  EldAi,  in  the  case  of  Curtis  vs.  Hannay,  is 
reported  to  have  said  that  '*  he  took  it  to  be  clear  law,  that  if  a  person  pur- 
chases a  horse  which  is  warranted  sound,  and  it  afterwards  turns  out  that  the 
horse  was  unsound  at  the  time  of  the  warranty,  the  buyer  might,  if  he  pleased, 
keep  the  horse,  and  bring  an  action  on  the  warranty,  in  which  he  would  have 
a  right  to  recover  the  difference  between  a  sound  horse  and  one  with  such 
defects  as  existed  at  the  time  of  the  warranty ;  or  he  might  return  the  horse 
and  bring  an  action  to  recover  the  full  money  paid ;  bat  that  in  the  latter  case 
the  seller  had  a  right  to  expect  that  the  horse  should  be  returned  in  the  same 
state  he  was  when  sold,  and  not  by  any  means  diminished. in  value;"  and  he 
proceeds  to  say  that  if  he  were  in  a  worse  state  than  he  would  have  been  in  if 
returned  immediately  after  the  discovery,  the  purchaser  would  have  no  defence 
to  an  action  for  the  price  of  the  article.  It  is  implied  that  he  would  have  a 
defence  in  case  it  were  returned  in  the  same  state,  and  in  a  reasonable  time 
after  the  discovery.  > 

"  This  dictum  has  been  adopted  in  Mr.  Starkie*s  excellent  work  on  the  Law  of 
Evidence,  part  4,  p.  645 ;  and  it  is  there  said,  that  the  vendee  in  such  a  case 
may  rescind  the  contract  altogether  by  returning  the  article,  and  refuse  to  pay 
the  price,  or  recover  it  back,  if  paid.  It  is,  however,  extremely  diflScult,  indeed 
impossible,  to  reconcile  this  doctrine  with  those  cases  in  which  it  has  been  held, 
that  where  the  property  in  the  specific  chattel  has  passed  to  the  vendee,  and  the 
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price  has  been  paid*  he  has  no  right  upon  the  breach  of  the  warranty  to  retarn 
the  article  and  revest  the  property  in  the  vendor,  and  recover  the  price  as  money 
paid  on  a  consideration  that  had  failed,  but  must  sue  upon  the  warranty,  unless 
there  has  been  a  condition  in  the  contract  authorizing  the  return,  or  the  vendor 
has  received  back  the  chattel,  and  has  thereby  consented  to  rescind  the  contract, 
or  has  been  guilty  of  a  fraud  which  destroys  the  contract  altogether.  Weston 
vs.  Downe,  1  Doug.  23;  Towers  vs,  Barrett,  1  Term  Rep.  133;  Payne  vf. 
Whale,  17  East.  274  ;  Power  vs.  Wells,  Dougl.  24,  n. ;  and  Emanuel  vs,  Dane, 
3  Cam.  299 ;  where  the  same  doctrine  was  applied  to  an  exchange  with  a 
warranty,  as  to  a  sale,  and  the  vendee  held  not  to  be  entitled  to  sue  in  trover  for 
the  chattel  delivered,  by  way  of  barter  for  another  received.  If  these  cases  are 
rightly  decided,  and  we  think  they  are,  and  they  certainly  have  been  always 
acted  upon,  it  is  clear  that  the  purchaser  cannot  by  his  own  act  alone,  unless  in 
the  excepted  cases  above  mentioned,  revest  the  property  in  the  seller,  and  reco> 
ver  the  price  when  paid,  on  the  ground  of  the  total  fELilure  of  consideratian ; 
and  it  seems  to  follow,  that  he  cannot  by  the  same  means  protect  himself  from 
the  payment  of  the  price  on  the  same  ground.  On  the  other  hand  the  cases 
have  established,  that  the  breach  of  warranty  may  be  given  in  evidence  in  miti- 
gation of  damages,  on  the  principle,  it  should  seem,  of  avoiding  circuity  of  acUoo, 
Cormack  vs.  Gillis,  7  East,  480  ;  King  vs,  Boston,  7  East,  481,  n. ;  and  there  is 
no  hardship  in  such  a  defence  being  allowed,  as  the  plaintiff  ought  to  be  pre- 
pared  to  prove  a  compliance  with  his  warranty,  which  is  part  of  the  considera- 
tion for  the  specific  price  agreed  to  be  paid  by  the  defendant 

"  It  is  to  be  observed,  that  although  the  vendee  of  a  specific  chattel  delivered 
with  a  warranty,  may  not  have  a  right  to  return  it,  the  same  reason  does  not 
apply  to  cases  of  executory  contracts,  where  an  article,  for  instance,  is  ordered 
from  a  manufacturer,  who  contracts  that  it  shall  be  of  a  certain  quality,  or  fit 
for  a  certain  purpose,  and  the  article  i^nt  as  such  is  never  completely  accepted 
by  the  party  ordering  it.  In  this  and  similar  cases,  the  latter  may  return  it  as 
soon  as  he  discovers  the  defect,  provided  he  has  done  nothing  more  in  the 
meantime  than  was  necessary  to  give  it  a  fair  trial.  Okell  vs.  Smith,  1  Stark. 
N.  P.  C.  107.  Nor  would  the  purchaser  of  a  commodity  to  be  afterwards  de- 
livered according  to  sample,  be  bound  to  receive  the  bulk  which  may  not  agree 
with  it ;  nor  after  having  received  what  was  tendered  and  delivered,  as  being 
in  atcordance  with  the  sample,  will  he  be  precluded  by  the  simple  receipt  from 
returning  the  article  within  a  reasonable  time  for  the  purpose  of  examination 
and  comparison.  The  observations  which  have  been  made,  are  intended  to  ap- 
ply to  the  purchase  of  a  specific  chattel,  accepted  and  received  by  the  vendee 
and  the  property  in  which  is  completely  and  entirely  vested  in  him." 

Among  the  American  cases,  Thornton  vs.  Wynn  is  approved  in  Kase  vs. 
John.,  10  Watt's  Rep.  107;  Williams  vs.  Hurt,  2  Hum.  p.  68;  Contra,  Rut- 
ter  vs.  Blake,  2  Harr.  &  J.  363. 
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The  President,  Directors,  and  Company  of  the  Bank  of  the 
United  States  vs.  the  President,  Directors,  and  Company 
OP  THE  Bank  op  the  State  of  Georgia.* 

A  Bank  having  received  its  own  notes  in  payment,  is  concluded  from  afterwards 
denying  their  genuineness. 

Mr.  Justice  Story  delivered  the  opinion  of  the  Court. 

This  is  a  case  of  great  impoitance  in  a  practical  view,  and 
has  been  very  fully  argued  upon  its  merits.  The  Bank  of  Geor- 
gia having  originally  issued  the  bank  notes  in  question,  they 
were,  in  the  course  of  circulation,  fraudulently  altered,  and  hav- 
ing found  their  way  into  the  Bank  of  the  United  States,  the 
latter  presented  them  to  the  former,  who  received  them  as 
genuine,  and  placed  them  to  the  general  account  of  the  Bank 
of  the  United  States,  as  cash,  by  way  of  general  deposit.  The 
forgery  was  not  discovered  until  nineteen  days  afterwards,  upon 
which  notice  was  duly  given,  and  a  tender  of  the  notes  was 
made  to  the  Bank  of  the  United  States,  and  by  them  refused. 
Both  parties  are  equally  innocent  of  the  fraud,  and  it  is 
not  disputed  that  the  Bank  of  the  United  States  were 
holders  bona  fide,  for  a  valuable  consideration.  Under 
these  circumstances,  the  question  arises,  which  of  the 
parties  is  to  bear  the  loss,  or,  in  other  words,  whether  the 
plaintifTs  are  entitled  to  recover  in  this  action,  the  amount  of 

this  deposit. 

Some  observations  have  been  made  as  to  the  form  of  the 

action,  the  declaration  embracing  counts  for  the  balance  of  an 

account  stated,  as  well  as  for  money  had  and  received,  &c.  But, 

f  the  plaintiffs  are  entitled  to  recover  at  all,  we  see  no  objections 

to  a  recovery  upon  either  of  these  counts.     The  sum  sued  for  is 

*  10  Wheaton*s  Rep.  333.    6  Cond.  Rep.  12U. 
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the  balance  due  upon  the  general  account  of  the  parties,  and  it  is 
money  had  and  received  to  the  use  of  the  plaintiffs,  if  the  trans- 
action entitled  the  plaintiffs  to  consider  the  deposit  as  money. 
It  is  clearly  not  the  case  of  a  special  deposit,  where  the  identical 
thing  was  to  be  restored  by  the  defendants ;  the  notes  were 
paid  as^  money  upon  general  account,  and  deposited  as  such ;  so 
that  according  to  the  course  of  the  business,  and  the  understanding 
of  the  parties,  the  identical  notes  were  not  to  be  restored,  but  an 
equal  amount  in  cash.  They  passed,  therefore,  into  the  general 
funds  of  the  Bank  of  Georgia,  and  became  the  property  of  the 
bank.  The  action,  has,  therefore,  assumed  the  proper  shape, 
and  if  it  is  maintainable  upon  the  merits,  there  is  no  difficulty  in 
point  of  form. 

We  may  lay  out  of  the  case,  at  once,  all  consideration  of  the 
point,  how  far  the  defendants  would  have  been  liable,  if  these 
notes  had  been  the  notes  of  any  other  bank,  deposited  by  the 
plaintiffs  in  the  Bank  of  Georgia,  as  cash.  That  might  depend 
upon  a  variety  of  considerations,  such  as  the  usages  of  banks, 
and  the  implied  contract  resulting  from  their  usual  dealings  with 
their  customers,  and  upon  the  general  principles  of  law  applica- 
ble to  cases  of  this  nature.  The  modern  authorities  certainly  do, 
in  a  strong  manner,  assert,  that  a  payment  received  in  forged 
paper,  or  in  any  base  coin,  is  not  good  ;  and  that  if  there  be  no 
negligence  in  the  party,  he  may  recover  back  the  consideration 
paid  for  them,  or  sue  upon  his  original  demand.  To  this  effect 
are  the  authorities  cited  at  the  bar,  and  particularly  Markle  vs. 
Hatfield,  2  Johns.  Rep.  455 ;  Young  vs.  Adams,  6  Mass.  Rep. 
182  ;  Jones  vs.  Ryde,  5  Taunt.  Rep.  488.  But,  without  enter- 
ing upon  any  examination  of  this  doctrine,  it  is  sufficient  to  say, 
that  the  present  is  not  such  a  case.  The  notes  in  question  were 
not  the  notes  of  another  bank,  or  the  security  of  a  third  person, 
but  they  were  received  and  adopted  by  the  bank  as  its  own 
genuine  notes,  in  the  most  absolute  and  unconditional  manner. 
They  were  treated  as  cash,  and  carried  to  the  credit  of  the 
plaintiff  in  the  same  manner,  and  with  the  same  general  intent, 
as  if  they  had  been  genuine  notes  or  coin. 

Many  considerations  of  public  convenience  and  policy  would 
authorize  a  distinction  between  cases  where  a  bank  receives 
forged  notes  purporting  to  be  its  own,  and  those  where  it 
receives  the  notes  of  other  banks  in  payment,  or  upon  general 
deposit.    It  has  the  benefit  of  circulating  its  ovm  notes  as  cur- 
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rency,  and  commanding  thereby  the  public  confidence.  It  is 
bound  to  know  its  own  paper,  and  pro.vide  for  its  payment,  and 
must  be  presumed  to  use  all  reasonable  means,  by  private  marks 
and  otherwise,  to  secure  itself  against  forgeries  and  impositions. 
In  point  of  fact,  it  is  well  known,  that  every  bank  is  in  the  habit 
of  using  secret  marks,  and  peculiar  characters  for  this  purpose, 
and  of  keeping  a  regular  register  of  all  the  notes  it  issues,  so  as 
to  guide  its  own  discretion  as  to  its  discounts  and  circulation, 
and  to  enable  it  to  detect  frauds.  Its  own  security,  not  less 
than  that  of  the  public,  requires  such  precautions. 

Under  such  circumstances,  the  receipt  by  a  bank  of  forged 
notes,  purporting  to  be  its  own,  must  be  deemed  an  adoption  of 
them.  It  has  the  means  of  knowing  if  they  are  genuine ;  if  these 
means  are  not  employed,  it  is  certainly  evidence  of  a  neglect  of 
that  duty,  which  the  public  have  a  right  to  require.  And  in 
respect  to  persons  equally  innocent,  where  one  is  bound  to  know 
and  act  upon  his  knowledge,  and  the  other  has  no  means  of 
knowledge,  there  seems  to  be  no  reason  for  burdening  the 
latter  with  any  loss  in  exoneration  of  the  former.  There  is 
nothing  unconscientious  in  retaining  the  sum  received  from  the 
bank  in  payment  of  such  notes,  which  its  own  acts  have  delibe- 
rately assumed  to  be  genuine.  If  this  doctrine  be  applicable  to 
ordinary  cases,  it  must  apply  with  greater  strength  to  cases 
where  the  forgery  has  not  been  detected  until  after  a  consider- 
able lapse  of  time.  The  holder,  under  such  circumstances,  may 
not  be  able  to  ascertain  from  whom  he  received  them,  or  the 
situation  of  the  other  parties  may  be  essentially  changed.  Proof 
of  actual  damage  may  not  always  be  within  his  reach ;  and 
therefore  to  confine  the  remedy  to  cases  of  that  sort  would  fall 
far  short  of  the  actual  grievance.  The  law  will,  therefore,  pre- 
sume a  damage  actual  or  potential,  sufficient  to  repel  any  claim 
against  the  holder.  Even  in  relation  to  forged  bills  of  third 
persons  received  in  payment  of  a  debt,  there  has  been  a  qualifi- 
cation engrailed  on  the  general  doctrine,  that  the  notice  and 
return  must  be  vrithin  a  reasonable  time  ;  and  any  neglect  will 
absolve  the  payer  from  responsibility. 

If,  indeed,  we  were  to  apply  the  doctrine  of  negligence  to  the 
present  case,  there  are  circumstances  strong  to  show  a  want  of 
due  diligence  and  circumspection  on  the  part  of  the  Bank  of 
Georgia.  It  appears  from  the  statement  of  facts,  that  all  the 
genuine  notes  of  that  bank  of  the  denomination  of  one  hundred 
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dollars,  in  circulation  at  this  time,  were  marked  with  the  letter 
A ;  whereas  twenty-three  of  the  forged  notes  of  one  hundred 
dollars  bore  the  marks  of  the  letters  B,  C,  and  D.  These  facts  were 
known  to  the  defendants,  but  unknown  to  the  plaintiff ;  so  that 
by  ordinary  circumspection  the  fraud  might  have  been  detected. 

The  argument  against  this  view  of  the  subject,  derived  firom 
the  fact,  that  the  defendants  have  received  no  consideration  to 
raise  a  promise  to  pay  this  sum,  since  the  notes  were  forgeries, 
is  certainly  not  of  itself  sufficient.  There  are  many  cases  in  the 
law,  where  the  party  has  received  no  legal  consideration,  and 
yet  in  which,  if  he  has  paid  the  money,  he  cannot  recover  it 
back ;  and  in  which,  if  he  has  merely  promised  to  pay,  it  may 
be  recovered  of  him.  The  first  class  of  cases  often  turns  upon 
the  point,  whether  in  good  faith  and  conscience  the  money  can 
be  justly  retained ;  in  the  latter,  whether  there  has  been  a  credit 
thereby  given  to  or  by  a  third  person,  whose  interest  may  be 
materially  afiected  by  the  transaction.  So  that  to  apply  the 
doctrine  of  a  want  of  consideration  to  any  case,  we  must  look  to 
all  the  circumstances,  and  decide  upon  them  all. 

Passing  from  these  general  considerations,  it  is  material  to 
inquire,  how,  in  analogous  cases,  the  law  has  dealt  with  this 
matter.  The  present  case  does  not,  indeed,  appear  to  have  been 
in  terms  decided  in  any  court ;  but  if  principles  have  been 
already  established,  which  ought  to  govern  it,  then  it  is  the  duty 
of  the  Court  to  follow  out  these  principles  on  this  occasion. 

The  case  has  been  argued  in  two  respects ;  first,  as  a  case  of 
payment,  and,  secondly,  as  a  case  of  acceptance  of  the  notes. 

In  respect  to  the  first,  upon  the  fullest  examination  of  the  facts, 
we  are  of  opinion  that  it  is  a  case  of  actual  payment.  We  treat 
it,  in  this  respect,  exactly  as  the  parties  have  treated  it,  that  is, 
as  a  case  where  the  notes  have  been  paid  and  credited  as  cash. 
The  notes  have  not  been  credited  as  notes,  or  as  a  special  de- 
posit ;  but  the  transaction  is  precisely  the  same  as  if  the  money 
had  been  first  paid  to  the  plaintiflfs,  and  instantaneously  the  same 
money  had  been  deposited  by  them.  It  can  make  no  diflference 
that  the  same  agent  is  employed  by  both  parties,  the  one  to  re- 
ceive, and  the  other  to  pay  and  credit.  Upon  what  principle  is 
it,  then,  that  the  Court  is  called  upon  to  construe  the  act  diflferent 
from  the  avowed  intention  of  the  parties  ?  It  is  not  a  case  where 
the  law  construes  an  act  done  with  one  intent  to  be  a  difierent 
act,  for  the  purpose  of  making  it  available  in  law ;  to  do  that,  cy 


PAYMENT.  875 


Bftnk  of  tlM  United  Stalet  v».  The  Bank  of  Oeoi|la. 


pres,  which  would  be  defective  in  its  direct  form.  Here  the 
parties  were  at  liberty  to  treat  it  as  they  pleased,  either  as  a  pay- 
ment of  money,  or  as  a  credit  of  the  notes.  In  either  way  it  was 
a  legal  proceeding,  effectual  and  perfect ;  and  as  no  reason  exists 
for  a  different  construction,  we  think  that  the  parties,  by  treating 
it  as  a  cash  deposit,  must  be  deemed  to  have  considered  it  as 
paid  in  money,  and  then  deposited ;  since  that  is  the  only 
way  in  which  it  could  legally  become,  or  be  treated  as  cash. 
Nor  is  there  any  novelty  in  this  view  of  the  transaction.  Bank 
notes  constitute  a  part  of  the  common  currency  of  the  country, 
and,  ordinarily,  pass  as  money.  When  they  are  received  as 
payment,  the  receipt  is  always  given  for  them  as  money.  They 
are  a  good  tender  as  money,  unless  specially  objected  to ;  and, 
as  Lord  Mansfield  observed,  in  Miller  vs.  Race,  1  Burr.  Rep.  457, 
they  are  not,  like  bills  of  exchange,  considered  as  mere  securities 
or  documents  for  debts.  If  this  be  true  in  respect  to  bank  notes 
in  general,  it  applies,  a  fortiori^  to  the  notes  of  the  bank  which 
receives  them ;  for  they  are  then  treated  as  money  received  by 
the  hanky  being  the  representative  of  so  much  money  admitted 
to  be  in  its  vaults  for  the  use  of  the  depositor.  The  same  view 
was  taken  of  this  point  in  the  case  of  Levy  vs.  The  Bank  of  the 
United  States,  4  Dall.  Rep.  234, 1  Binn.  Rep.  27,  where  a  forged 
check  had  been  accepted  by  the  bank,  and  carried  to  the  credit 
of  the  plaintiff  (a  depositor)  as  cash,  and  upon  a  subsequent  dis- 
covery of  the  fraud,  the  bank  refused  to  pay  the  amount.  The 
Court  there  said,  ^  it  is  our  opinion,  that  when  the  check  was 
credited  to  the  plaintiff  as  cash,  it  was  the  same  thing  as  if  it  had 
been  paid  ;  it  is  for  the  interest  of  the  bank  that  it  should  be  so 
taken.  In  the  latter  case,  the  bank  would  have  appeared  as 
]4aintiffs ;  and  every  mistake  which  could  have  been  corrected 
in  an  action  by  them,  may  be  corrected  in  this  action,  and  none 
other."  The  case  of  Bolton  vs.  Richards,  6  D.  and  E.,  138,  is 
not,  in  all  its  circumstances,  directly  in  point ;  but  there  the 
Court  manifestly  considered  the  carrying  of  a  check  to  the  credit 
of  a  party,  was  equivalent  to  the  transfer  of  so  much  money  in 
the  hands  of  the  banker  to  his  account. 

Considering,  then,  the  credit  in  this  case  as  a  payment  of  the 
notes,  the  question  arises,  whether,  after  a  payment,  the  de- 
fendants would  be  permitted  to  recover  the  money  back ;  if  they 
would  not,  then  they  have  no  right  to  retain  the  money,  and  the 
plaintiffs  are  entitled  to  a  recovery  in  the  present  suiu 
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In  Price  C5.  Neale,  3  Burr.  Rep.  1355,  there  were  two  bills  of 
exchange,  which  had  been  paid  by  the  drawee,  the  drawer's 
handwriting  being  a  forgery ;  one  of  these  bills  had  been  paid, 
when  it  became  due,  without  acceptance ;  the  other  was  duly 
accepted,  and  paid  at  maturity.  Upon  discovery  of  the  fraud, 
the  drawee  brought  an  action  against  the  holder  to  recover  back 
the  money  so  paid,  both  parties  being  admitted  to  be  equally  in- 
nocent. Lord  Mansfield,  after  adverting  to  the  nature  of  the 
action,  which  was  for  money  had  and  received,  in  which  no  re- 
covery could  be  had,  unless  it  be  against  conscience  for  the  de- 
fendant to  retain  it,  and  that  it  could  not  be  affirmed  that  it  was 
unconscientious  for  the  defendant  to  retain  it,  he  having  paid  a 
fair  and  valuable  consideration  for  the  bills,  said,  ^  here  was  no 
fraud,  no  wrong.  It  was  incumbent  upon  the  plaintiff  to  be  satis- 
fied that  the  bill  dravm  upon  him  was  the  drawer 's  hand,  before 
he  accepted  or  paid  it.  But  it  was  not  incumbent  upon  the  de- 
fendant to  inquire  into  it.  There  was  notice  given  by  the  de- 
fendant  to  the  plaintiff,  of  a  bill  drawn  upon  him,  and  he  sends 
his  servant  to  pay  it,  and  take  it  up.  The  other  bill  he  actually 
accepts,  after  which,  the  defendant,  innocently  and  bona  fide, 
discoimts  it.  The  plaintiff  lies  by  for  a  considerable  time  after 
he  has  paid  these  bills,  and  then  found  out  that  they  were  forged. 
He  made  no  objection  to  them  at  the  time  of  paying  them. 
Whatever  neglect  there  was,  was  on  his  side.  The  defendant 
had  actual  encouragement  from  the  plaintiff  for  negotiating  the 
second  bill,  fi"om  the  plaintiflPs  having,  without  any  scruple  or 
hesitation,  paid  the  first ;  and  he  paid  the  whole  value  bona  fide. 
It  is  a  misfortime  which  has  happened  without  the  defendant's 
fault  or  neglect.  If  there  was  no  neglect  in  the  plaintif!)  yet  there 
is  no  reason  to  throw  off  the  loss  from  one  innocent  man  upon 
another  innocent  man.  But,  in  this  case,  if  there  was  any  fault 
or  negligence  in  any  one,  it  certainly  was  in  the  plaintiff,  and  not 
in  the  defendant."  The  whole  reasoning  of  this  case  applies 
with  full  force  to  that  now  before  the  Court.  In  regard  to  the 
first  bill,  there  was  no  new  credit  given  by  any  acceptance,  and 
the  holder  was  in  possession  of  it  before  the  time  it  was  paid  or 
acknowledged.  So  that  there  is  no  pretence  to  allege,  that  there 
is  any  legal  distinction  between  the  case  of  a  holder  before  or 
afler  the  acceptance.  Both  were  treated  in  this  judgment  as 
being  in  the  same  predicament,  and  entitled  to  the  same  equities. 
The  case  of  Neale  vs.  Price  has  never  since  been  departed  from ; 


L 


PAYMENT.  377 


Bank  of  the  United  BtatM  «#.  The  Bank  of  Georsla. 


and,  in  all  the  subsequent  decisions  in  which  it  has  been  cited,  it 
has  had  the  uniform  support  of  the  Court,  and  has  been  deemed 
a  satisfactory  authority.  The  case  of  Smith  vs,  Mercer,  6  Taunt. 
Rep.  76,  was  a  stronger  application  of  the  principle.  There,  the 
acceptance  was  a  forgery,  and  it  purported  to  be  payable  at  the 
plaintifTs,  who  was  a  banker,  and  paid  it  at  maturity,  to  the 
agent  of  the  defendant,  who  paid  it  in  acconnt  with  the  de- 
fendant. A  week  afterwards  the  forgery  was  discovered, 
and  due  notice  given  to  the  defendant.  But  the  Court  (Mr. 
Justice  Chambre  dissenting)  decided,  that  the  plaintiff  was 
not  entitled  to  recover.  Two  of  the  judges  proceeded  upon 
the  ground,  that  the  banker  was  bound  to  know  the  hand-writing 
of  his  customers ;  and  that  there  was  a  want  of  caution  and  neg- 
ligence on  the  part  of  the  plaintiff.  The  Chief  Justice,  without  dis- 
senting from  this  ground,  put  it  upon  the  narrower  ground,  that 
during  the  whole  week  the  bill  must  be  considered  as  paid,  and 
if  the  defendant  were  now  compelled  to  pay  the  money  back, 
he  could  not  recover  against  the  prior  endorsers ;  so  that  he 
would  sustain  the  whole  loss  from  the  negligence  of  the  plain- 
tiff. The  very  case  occurred  in  the  Gloucester  Bank  vs.  The 
Salem  Bank,  17  Mass.  Rep.  33,  where  forged  notes  of  the 
latter  had  been  paid  to  the  former,  and,  upon  a  subsequent  dis- 
covery, the  amount  was  sought  to  be  recovered  back.  The 
authorities  were  there  elaborately  reviewed,  both  by  the  counsel 
and  the  Court,  and  the  conclusion  to  which  the  latter  arrived 
was,  that  the  plaintiffs  were  not  entitled  to  recover,  upon  the 
ground,  that  by  receiving  and  paying  the  notes,  the  plaintiffs 
adopted  them  as  their  own ;  that  they  were  bound  to  examine 
them  when  offered  for  payment,  and  if  they  neglected  to  do  it 
within  a  reasonable  time,  they  could  not  afterwards  recover 
from  the  defendants  a  loss  occasioned  by  their  own  negligence. 
In  that  case  no  notice  was  given  of  the  doubtful  character  of 
the  notes  until  fifteen  dayy  after  the  receipt,  and  no  actual  aver- 
ments of  forgery  until  about  fifty  days.  The  notes  were  in  a 
bundle  when  received,  which  had  not  been  examined  by  the 
cashier  until  after  a  considerable  time  had  elapsed.  Much  of 
the  language  of  the  Court  as  to  negligence,  is  to  be  referred  to 
this  circumstance.  The  Court  said,  "  the  true  rule  is,  that  the 
party  receiving  such  notes  must  examine  them  as  soon  as  he 
has  opportunity,  and  return  them  immediately.  If  he  does  not, 
he  is  negligent,  and  negligence  will  defeat  his  right  of  action. 
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This  principle  will  apply  in  all  cases  where  forged  notes  have 
been  received,  but  certainly  with  more  strength,  when  the  party 
receiving  them  is  the  one  purporting  to  be  bound  to  pay.  For 
he  knows  better  than  any  other  whether  they  are  his  notes  or 
not ;  and  if  he  pays  them,  or  receives  them  in  payment,  and 
continues  silent  after  he  has  had  sufficient  opportunity  to 
examine  them,  he  should  be  considered  as  having  adopted  them 
as  his  own.** 

Against  the  pressure  of  these  authorities  there  is  not  a  single 
opposing  case  ;  and  we  must,  therefore,  conclude,  that,  both  in 
England  and  America,  the  question  has  been  supposed  to  be  at 
rest.  The  case  of  Jones  vs.  Ryde,  5  Taunt.  Rep.  488,  is  clearly 
distinguishable,  as  it  ranged  itself  within  the  class  of  cases, 
where  forged  securities  of  third  persons  had  been  received  in 
payment.  Bruce  vs.  Bruce,  6  Taunt.  Rep.  495,  is  very  shortly 
and  obscurely  reported ;  but  from  what  is  there  mentioned,  as 
well  as  from  the  notice  taken  of  it  by  Lord  Chief  Justice  Gibbs, 
in  Smith  vs.  Mercer,  6  Taunt.  Rep.  77,  it  must  have  turned  on 
the  same  distinction  as  Jones  vs.  Ryde,  and  was  not  governed 
by  Price  vs.  Neal. 

But  if  the  present  case  is  to  be  considered,  as  the  defendants' 
counsel  is  most  solicitous  to  consider  it,  not  as  a  case  where 
the  notes  have  been  paid,  but  as  a  case  of  credit,  as  cash,  upon 
the  receipt  of  them,  it  will  not  help  the  argument.  In  that 
point  of  view,  the  notes  must  be  deemed  to  have  been  accepted 
by  the  defendants  as  genuine  notes,  and  payment  to  have  been 
promised  accordingly.  Credit  was  given  for  them,  as  cash,  by 
the  defendants,  for  nineteen  days,  and,  during  all  this  period, 
no  right  could  exist  in  the  plaintiffs  to  recover  the  amount 
against  any  other  person,  from  whom  they  were  received.  By 
such  delay,  according  to  the  doctrine  of  Lord  Chief  Justice 
Gibbs,  in  Smith  vs.  Mercer,  6  Taunt.  Rep.  76,  the  prior  holders 
would  be  discharged  ;  and  the  case  of  the  Gloucester  Bank  vs. 
The  Salem  Bank,  17  Mass.  Rep.  33,  adopts  the  same  principle ; 
so  that  there  would  be  a  loss  produced  by  the  negligence  of  the 
defendants.  But,  waiving  this  narrower  view,  we  think  the 
case  may  be  justly  placed  upon  the  broad  ground,  that  there 
was  an  acceptance  of  the  notes  as  genuine,  and  that  it  falls 
directly  within  the  authorities  which  govern  the  cases  of  ac- 
ceptances of  forged  drafts.  If  there  be  any  difference  between 
them,  the  principle  is  stronger  here  than  there ;  for  there,  the 
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acceptor  is  presumed  to  know  the  drawer's  signature.  Here, 
a  fortiori^  the  maker  must  be  presumed,  and  is  bound  to  know 
his  own  notes.  He  cannot  be  heard  to  aver  his  ignorance ; 
and  when  he  receives  notes,  purporting  to  be  his  own,  without 
objection,  it  is  an  adoption  of  them  as  his  own. 

The  general  question,  as  to  the  effect  of  acceptances,  has 
repeatedly  come  under  the  consideration  of  the  courts  of  com- 
mon law.  In  the  early  case  of  Wilkinson  vs.  Luteridge,  1  Str. 
648,  the  Lord  Chief  Justice  considered  that  the  acceptance  of  the 
bill  was,  in  an  action  against  the  acceptor,  a  sufficient  proof  of 
the  handwriting  of  the  drawer ;  but  it  was  not  conclusive.  In 
the  subsequent  case  of  Jenys  v$,  Faucler,  2  Str.  946,  the  Lord 
Chief  Justice  would  not  suffer  the  acceptor  to  give  the  evidence 
of  witnesses,  that  they  did  not  believe  it  the  drawer's  hand- 
writing, from  the  danger  to  negotiable  notes ;  and  he  strongly 
inclined  to  think  that  actual  forgery  would  be  no  defence, 
because  the  acceptance  had  given  the  bill  a  credit  to  the  en- 
dorsee. Subsequent  to  this  was  the  case  of  Price  vs.  Neal, 
already  commented  on,  in  which  it  was  thought  that  the  ac- 
ceptor ought  to  be  conclusively  bound  by  his  acceptance. 
The  correctness  of  this  doctrine  was  recognised  by  Mr.  Justice 
Buller,  in  Smith  vs.  Chester,  1  I>.  and  £.  655 ;  by  Lord  Kenyon, 
in  Barber  vs.  Gingell,  3  Esp.  Rep.  60,  where  he  extended  it  to 
an  implied  acceptance ;  and  by  Mr.  Justice  Dampier,  in  Bass 
vs.  Cline,  4  M.  and  Selw.  15 ;  and  it  was  acted  upon  by  neces- 
sary implication  by  the  Court,  in  Smith  vs.  Mercer,  6  Taunt. 
Rep.  76.  In  Levy  vs.  The  Bank  of  the  United  States,  1  Binn. 
27,  already  referred  to,  where  a  forged  check,  drawn  upon  the 
bank,  had  been  accepted  by  the  latter,  and  carried  to  the  credit 
of  the  plaintiff,  and  on  the  refusal  of  the  bank  afterwards  to 
pay  the  amount,  the  suit  was  brought,  the  Court  expressly  held 
the  plaintiff  entitled  to  recover,  upon  the  ground  that  the  ac- 
ceptance concluded  the  defendant.  The  case  was  very  strong, 
for  the  fraud  was  discovered  a  few  hours  only  after  the  receipt 
of  the  check,  and  immediate  notice  given.  But  this  was  not 
thought  in  the  slightest  degree  to  vary  the  legal  result.  "  Some 
of  the  cases,"  said  the  Court,  "decide  that  the  acceptor  is 
bound,  because  the  acceptance  gives  a  credit  to  the  bill,  &c. 
But  the  modern  cases  certainly  notice  another  reason  for  his 
liability,  which  we  think  has  much  good  sense  in  it,  namely, 
that  the  acceptor  is  presumed  to  know  the  drawer's  hand- 
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writing,  and  by  his  acceptance  to  take  this  knowledge  upon 
himself.**  After  some  research,  we  have  not  been  able  to  find 
a  single  case,  in  which  the  general  doctrine  thus  asserted,  has 
been  shaken,  or  even  doubted ;  and  the  diligence  of  the  counsel 
for  the  defendants  on  the  present  occasion,  has  not  been  more 
successful  than  our  own.  Considering,  then,  as  we  do,  that  the 
doctrine  is  well  established,  that  the  acceptor  is  bound  to  know 
the  handwriting  of  the  drawer,  and  cannot  defend  himself  from 
payment  by  a  subsequent  discovery  of  the  forgery,  we  are  of 
opinion  that  the  present  case  falls  directly  within  the  same 
principle.  We  think  the  defendants  were  bound  to  know  their 
own  notes,  and  having  once  accepted  the  notes  in  question  as 
their  own,  they  are  concluded  by  their  act  of  adoption,  and 
cannot  be  permitted  to  set  up  the  defence  of  forgery  against  the 
plaintiffs. 

It  is  not  thought  necessary  to  go  into  a  consideration  of  other 
cases  cited  at  the  bar,  to  establish  that  the  acceptor  may 
show  that  the  accepted  bill  was  void  in  its  origin,  as  made  in 
violation  of  the  stamp  act,  &c. ;  for  all  these  cases  admit  the 
genuineness  of  the  notes,  and  turn  upon  questions  of  another 
nature,  of  public  policy,  and  a  violation  of  the  laws  of  the  land. 
Nor  are  the  cases  applicable,  in  which  bills  have  been  altered 
after  they  were  drawn,  or  of  forged  endorsements,  for  these  are 
not  facts  which  an  acceptor  is  presumed  to  know.  Nor  is  it 
deemed  material  to  consider  in  what  cases  receipts  and  stated 
accounts  may  be  opened  for  surcharge  and  falsification.  They 
depend  upon  other  principles  of  general  application.  It  is 
sufiicient  for  us  to  declare,  that  we  place  our  judgment  in  the 
present  case,  upon  the  ground,  that  the  defendants  were  bound 
to  know  their  own  notes,  and  having  received  them  without 
objection,  they  cannot  now  recall  their  assent.  We  think  this 
doctrine  founded  on  public  policy  and  convenience;  and  that 
actual  loss  is  not  necessary  to  be  proved,  for  potential  loss  may 
exist,  and  the  law  will  always  presume  a  possible  loss  in  cases 
of  this  nature. 

The  remaining  consideration  is,  whether  there  has  been  a 
legal  waiver  of  the  rights  of  the  plaintiflfs  derived  under  the  cash 
deposit,  or  in  other  words,  whether  they  have  consented  to  treat 
it  as  a  nullity.  There  is  nothing  on  which  to  rest  such  a 
defence,  unless  it  is  to  be  inferred  from  the  letter  of  Mr.  Early, 
the  cashier  of  the  Bank  of  the  United  States,  under  date  of 
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the  17th  of  March,  1819,  addressed  to  the  cashier  of  the  Bank 
of  Huntsville.  That  letter  contains  information  of  the  forgery 
of  the  notes,  and  then  proceeds,  "by  the  person  which  we  shall 
in  a  few  days  send  to  your  place,  as  heretofore  intimated,  we 
will  forward  these  altered  bills  for  the  purpose  of  getting  you 
to  exchange  them  for  other  money."  Now,  there  is  no  evi- 
dence that  this  letter  was  ever "  shown  to  the  Bank  of  Georgia, 
or  its  contents  ever  brought  to  the  cognisance  of  its  officers. 
It  states  no  agreement  to  take  back  the  notes,  or  to  transmit 
them  on  account  of  the  Bank  of  the  United  States,  to  Huntsville. 
For  aught  that  appears,  the  intention  may  have  been  to  transmit 
them  on  account  of  the  Bank  of  Georgia,  under  the  expecta- 
tion that  the  latter  might  desire  it.  But  what  is  almost  con- 
clusive on  this  point  is,  that  on  the  same  day  the  Bank  of 
Georgia  had  made  a  tender  of  the  notes  to  the  plaintiffs,  which 
had  been  refused.  This  is  wholly  inconsistent  with  the  notion 
that  they  had  agreed  to  take  them  back,  or  to  treat  the  previous 
credit  as  a  nullity.  Assuming,  therefore,  that  the  cashier  had  a 
general  or  special  authority  for  the  purpose  of  extinguishing  the 
rights  of  the  plaintiffs,  growing  out  of  the  prior  transactions 
(which  is  not  established  in  proof),  it  is  sufficient  to  say,  that 
it  is  not  shown  that  he  exercised  such  an  authority.  And 
the  case  of  Levy  vs.  The  Bank  of  the  United  States  affords  a 
very  strong  argument,  that  a  waiver,  without  some  new  con- 
sideration, upon  a  sudden  disclosure  and  under  a  mistake  of  legal 
rights,  ought  not  to  be  conclusive  to  the  prejudice  of  the 
party,  where,  upon  further  reflection,  he  refuses  to  acquiesce  in 
it.  The  subsequent  letter  of  the  25th  of  March,  demonstrates, 
that  the  intention  of  waiving  the  rights  of  the  bank,  if  ever  en- 
tertained, had  been  at  that  time  entirely  abandoned. 

The  letter  from  the  Huntsville  Bank,  of  the  4th  of  May,  can- 
not vary  the  legal  result.  What  might  be  the  rights  of  the 
plaintiffs  against  that  Bank,  in  case  of  an  unsuccessful  issue  of 
the  present  cause,  it  is  unnecessary  to  determine.  The  contract, 
whatever  it  may  be,  is  res  inter  alios  acta^  from  which  the 
defendants  cannot,  and  ought  not  to  derive  any  advantage. 

It  only  remains  to  add,  that  if  the  plaintiffs  are  entitled  to 
recover  the  principal,  they  are  entitled  to  interest  from  the  time 
of  instituting  the  suit. 

Upon  the  whole,  it  is  the  opinion  of  the  Court,  that  the  Cir- 
cuit Court  erred  in  refusing  the  first  and  third  instructions  prayed 
for  by  the  plaintiffs ;  and  for  these  errors  the  judgment  must  be 
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reversed,  with  directions  to  award  a  venire  facias  de  novo.  On 
the  second  instruction  asked  by  the  plaintiffs,  it  is  unnecessary  to 
express  any  opinion. 

Judgment  reversed  accordingly. 

Besides  the  cases  cited  by  Mr.  Justice  Story,  in  his  opinion,  the  question 
arising  in  this  case  has  been  discussed,  and  the  same  rule  established  in  Ver- 
mont and  k^outh  Carolina.  In  Vermont,  it  arose  in  the  case  of  the  Bank  of 
St.  Albans  is.  Farmers  and  Mechanics  Bank,  10  Verm.  141.  A  check  upon 
the  Bank  of  St.  Albans  was  presented  to  the  defendants,  and  paid  by  them. 
The  latter  then  sent  the  check  to  the  Bank  of  St  Albans,  with  direction  to 
place  the  amoimt  to  their  credit,  which  was  done.  The  check  having  been  sub- 
sequently discovered  to  be  a  forgery,  the  question  arose  as  to  the  liability  of  the 
Farmers  and  Mechanics  Bank  to  refund  tlie  amount  Judge  Phelps  delivered 
the  opinion  of  the  Court.  "  I  am  for  myself  fully  satisfied  from  the  cases  of 
Bree  r^^  Holbach,  Doug.  654,  and  Price  vs.  Neale,  Burr.  1354,  that  Lord  Mans- 
field entertained  the  opinion,  that  there  was  no  remedy  against  a  person  who 
should  innocently  put  off  a  forged  security ;  but  that  to  enable  the  receiver  to 
maintain  an  action  in  such  case,  something  hke  fraud  or  fnoZa^/Eifesmnstappetr, 
or  at  least  some  culpable  negligence  on  the  part  of  the  person  putting  off  the 
security.  He  seems  to  have  held  that  if  both  parties  are  equally  innocent, 
there  is  no  ground  in  equity  for  transferring  the  loss  from  one  to  the  other. 

"  It  must,  however,  be  admitted  that  at  this  day  such  is  not  the  law ;  but,  on  the 
contrary,  it  seems  now  to  be  well  settled  that  a  person,  on  giving  a  security  in 
payment,  or  procuring  it  to  be  discounted,  vouches  for  its  genuineness.  This 
rule,  however,  has  never  to  our  knowledge  been  extended  to  the  case  where  the 
party  when  receiving  or  discounting  the  paper  is  presumed,  from  his  rela- 
tion to  it,  to  have  the  means  of  correct  knowledge  as  to  its  genuineness,  or 
where  it  has  been  kept  for  an  unreasonable  time,  without  notice  to  the  other 
party  of  its  spurious  character.  The  acceptor  of  a  bill  is  holden  to  pay  it, 
although  the  name  of  the  drawer  may  be  forged ;  and  it  is  for  this  reason  that 
in  an  action  against  him  the  hand-writing  of  the  drawer  need  not  be  proved. 
The  case  of  Price  vs.  Neale  is  now  understood  to  have  proceeded  upon  the 
ground,  that  the  drawee  is  bound  to  know  the  hand-writing  of  his  correspond- 
ent ;  and  thus  understood,  its  authority  has  never  been  questioned.  It  has  often 
been  commented  upon,  both  in  the  English  courts  and  those  of  this  country,  and 
although  its  applicability  to  the  transfer  of  a  forged  security  between  persons, 
not  parties  to  it,  has  been  questioned,  yet  its  authority  as  applied  to  the  case  of 
such  a  bill,  accepted  or  paid  by  the  drawee,  has  been  uniformly  and  fully  sus- 
tained. That  the  rule  there  adopted  extends  as  well  to  the  case  of  a  bill  paid 
upon  presentment,  as  to  one  accepted  and  afterwards  circulated,  appears  not  only 
from  the  case  itself,  but  from  subsequent  decisions,  in  which  it  has  been  ap- 
proved. 

^  There  is  good  reason  for  the  distinction  upon  which  the  authority  of  that 
case  rests  to  be  found  in  the  intrinsic  character  of  the  transaction  itself.  The 
presentment  of  a  bill  to  the  drawee  is  a  direct  appeal  to  him  to  sanction  or  repu- 
diate it    It  is  an  inquiry  as  to  its  genuineness,  addressed  to  the  person  who  of 
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all  men  is  supposed  best  able  to  answer  it,  and  whose  decision  is  most  satisfac- 
toiy.  He  is  moreover  the  person  to  whom  the  bill  itself  points,  as  the  legiti- 
mate source  of  information  to  others,  and  if  he  were  permitted  to  dishonor  a  bill 
after  having  once  honored  it,  the  very  foundation  of  confidence  in  commercial 
paper  would  be  shaken.  There  is  a  wide  difference  between  such  a  transaction 
and  the  passing  of  paper  as  a  representative  of  money  between  persons  equally 
strangers  to  it,  in  the  ordinary  course  of  business.  In  the  latter  case  the  re- 
ceiver relies  in  a  measure  upon  the  paper,  while  in  the  former  the  case  is  re- 
versed, and  the  holder  relies,  and  has  a  right  to  rely,  upon  the  decision  of  him 
to  whom  the  bill  is  addressed,  and  who  alone  is  to  determine  whether  it  shall  be 
honored  or  not. 

"  The  same  rale  holds  as  to  bank  checks  and  bank  notes,  and  for  precisely 
the  same  reasons.  On  this  point  I  deem  it  unnecessary  to  cite  authority.  The 
cases  are  collected  and  reviewed  by  Mr.  J.  Story,  in  the  case  of  the  Bank  of 
Georgia  ats.  The  Bank  of  the  United  States,  to  which  I  may  refer  as  abundantly 
satisfactory."  The  judge  then  proceeds  to  examine  the  facts  of  the  case  before 
him,  and  upon  the  reasoning  which  has  been  quoted  holds,  that  the  plaintifis 
have  no  right  to  recover. 

The  principle  was  carried  still  further  in  the  case  of  Hull  ats.  The  Bank  of 
South  Carolina,  Dudley  Law  Rep.  259.    The  bank  had  paid  to  Hull  a  check 
of  one  Hopton,  for  $78,00,  under  an  impression  that  he  had  funds  in  the  bank 
to  that  amount.    On  the  next  evening,  this  was  discovered  to  be  a  mistake,  and 
notice  thereof  given  to  the  defendant.    The  question  was  as  to  the  right  of  the 
bank  to  recover  back  the  amount.    Judge  Butler,  delivering  the  opinion  of  the 
Court,  says :  *'  This  question  is  to  be  decided  rather  by  authority  than  any 
general  reasoning.    No  part  of  a  commercial  community  is  more  interested  in 
commercial  usages  than  banks,  and  they  cannot  complain  when  they  are 
required  strictly  to  conform  to  them.     They  cannot  always  guard  against  fraud 
and  imposition,  but  they  may  against  mistakes  depending  on  an  inspection  of 
their  own  books  and  accounts.    Mistakes  may  be  prevented  which  cannot  be 
remedied.    They  accepted  and  paid  the  check  presented  by  the  defendant,  for 
and  on  account  of  Hopton,  the  drawer,  whose  money  they  had  kept  for  his  con- 
venience and  accommodation.    The  privity  of  contract  was  between  them  and 
their  customer,  Hopton,  and  not  between  them  and  one  who  may  have  hap- 
pened in  the  course  of  dealing  to  present  a  check  drawn  by  Hopton.    In  the 
case  of  Levy  vs.  The  U.  S.  Bank,  4  Dallas,  234,  the  plaintiff  presented  a  bill 
of  exchange :  the  bank  gave  the  plaintiff  credit  on  the  books,  believing  the  bill 
to  be  genuine ;  the  bill  turned  out  to  be  a  forgery,  and  the  bank  cancelled  the 
credit ;  the  plaintiff,  however,  contended  that  he  was  entitled  to  recover  the 
money,  because  the  bank  had  duly  accepted  the  papers,  and  done  that  which 
was  equivalent  to  payment.    The  principal  difficulty  in  the  case  was,  whether 
the  credit  in  the  books  amounted  to  payment,  and  it  was  held  by  the  Court  that 
it  did,  and  the  plaintiff  recovered.    It  seemed  to  have  been  conceded  that  if  the 
bank  had  paid  the  money,  there  was  no  doubt  of  Levy's  right  to  retain  it.    In 
the  case  of  Price  vs.  Neale,  3  Burr.  1354,  the  defendant  accepted  a  forged  bill ; 
Lord  Mansfield  said  it  was  an  established  principle  that  when  once  tlie  drawee 
of  a  bill  had  accepted  it,  he  could  not  refuse  to  pay ;  or  once  having  paid  it, 
could  not  recover  it  back ;  unless  there  was  fraud  on  the  part  of  the  endorser 
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who  bad  procured  the  acceptance.  And  in  Jeneya  ts.  Fowler,  2  Strange,  946, 
it  was  held  that  after  a  bill  has  been  accepted,  it  is  not  necessary  to  prove  the 
hand-writing  of  the  drawer,  for  the  acceptor  was  liable  to  the  payee.  The 
question  in  the  above  cases  arose  on  bills  of  exchange,  and  it  is  attempted  to 
distinguish  them  from  bank  checks.  But  a  bank  check  has  all  the  characteris- 
tics of  a  bill  of  exchange,  and  cannot  be  distinguished  from  it  indeed  they  not 
only  perform  all  the  offices  of  bills,  but  are  more  generally  used  for  the  transfer 
and  payment  of  money.  They  are  mercantile  agents  which  should  not  be  crip- 
pled in  their  daily  and  hourly  operations.  Before  one  reaches  the  bank  after  it 
has  been  drawn,  it  may  have  paid  and  discharged  many  debts,  and  after  it  has 
been  accepted  and  paid,  all  the  intervening  holders  are  in  general  discharged 
from  all  liability  to  the  bank ;  it  becomes  then  a  transaction  between  the  bank 
and  the  drawer ;  the  bank  not  unfrequently  paying  money  on  the  checks  of  the 
drawer  when  he  has  no  deposit  In  a  note  in  1  Camp.  425,  checks  and  bills 
are  put  upon  the  same  footing ;  and  it  seems  to  be  clearly  settled  that  a  check 
once  credited  in  the  books  of  a  bank  is  an  acceptance,  and  subjects  the  acceptor 
to  payment ;  and  that  when  the  check  has  been  actually  dishonored,  the  bank 
must  look  to  the  drawee  for  redress,  and  not  the  payee ;  6  East  199  ;  Locke 
vs.  Masterman,  17,  E.  C.  L.  R.  517.  If,  however,  the  defendant  by  fraudulent 
contrivance  procured  the  check  to  be  drawn,  and  obtained  payment  of  it  under 
false  pretences,  or  wilfully  suppressed  the  truth  where  he  should  have  toid  it, 
he  might  be  liable." 


FRAUDULENT  CONVEYANCES. 


Hamilton  vs,  Russell.* 

An  Absolute  Sale  of  personal  property,  not  accompanied  or  followed  by  a  transfer 
of  the  possession,  is  per  te  fraudulent  as  to  creditors  of  the  vendor. 

Error  to  the  Circuit  Court  of  the  county  of  Washington  in 
the  District  of  Columbia. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

On  the  4th  of  January,  1800,  Robert  Hamilton  made  to  Tho- 
mas Hamilton  an  absolute  bill  of  sale  for  a  slave  in  the  bill 
mentioned,  which,  on  the  14th  of  April,  1801,  was  acknowledged 
and  recorded  in  the  Court  of  the  county  where  he  resided. 
The  slave  continued  in  possession  of  the  vendor;  and  some  short 
time  after  the  bill  of  sale  was  recorded,  an  execution  on  a  judg- 
ment obtained  against  the  vendor  was  levied  on  the  slave,  and 
on  some  other  personal  property  also  in  possession  of  the  vendor. 
In  July,  1801,  Thomas  Hamilton,  the  vendee,  brought  trespass 
against  the  defendant  Russell,  by  whose  execution,  and  by  whose 
direction  the  property  had  been  seized ;  and  at  the  trial,  the 
counsel  for  the  defendant  moved  the  Court  to  instruct  the  jury, 
that  if  the  slave,  George,  remained  in  the  possession  of  the 
vendor,  by  the  consent  and  permission  of  the  vendee ;  and  if  by 
such  consent  and  permission  the  vendor  continued  to  exercise 
acts  of  ownership  over  him,  the  vendee  under  such  circum- 
stances could  not  protect  such  slave  from  the  execution  of  the 
defendant. 

The  Court  gave  the  instruction  required,  to  which  a  bill  of 
exceptions  was  taken. 

The  counsel  for  the  plaintiff  then  moved  the  Court  to  instruct 
the  jury  that  a  plaintiff  in  trespass,  whose  property  is  loaned  to 
a  friend,  and  is  in  that  friend's  possession  at  the  time  it  is  seized 

*  1  Cranch,  309.     1  Cond.  Rep.  313. 
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by  a  sheriff  in  virtue  of  an  execution  against  the  person  so  in 
possession,  can  sustain  an  action  of  trespass  for  a  seizure  upon 
such  possession. 

The  Court,  being  divided,  refused  to  give  the  instruction 
required,  and  the  jury  found  a  verdict  for  the  defendant.  Judg- 
ment was  accordingly  rendered  for  the  defendant,  to  which  a 
writ  of  error  has  been  sued  out,  and  the  question  is,  whether  the 
Court  below  has  erred  in  the  instructions  given  or  refused. 

In  the  opinion  to  which  the  first  bill  of  exceptions  was  taken, 
it  is  contended  on  two  grounds  that  the  Circuit  Court  has  erred. 

1.  Because  this  sale  is,  under  the  act  of  the  Virginia  assembly 
against  fraudulent  sales,  protected  by  being  recorded. 

2.  That  if  it  be  not  protected  by  that  act,  still  it  is  only  evi- 
dence of  fraud,  and  not  in  itself  a  fraud. 

On  examining  the  act  of  assembly  alluded  to  the  Court  is  of 
opinion,  that  it  does  not  comprehend  absolute  bills  of  sale  among 
those  where  the  title  may  be  separated  from  the  possession,  and 
yet  the  conveyance  be  a  valid  one,  if  recorded  within  eight 
months.  On  this  point  one  judge  doubted,  but  he  is  of  opinion 
that  this  bill  of  sale  was  not  recorded  within  the  time  required 
by  the  act,  and  that  the  decision  in  the  case  of  Eppes  vs,  Ran- 
dolph, which  was  made  by  the  Court  of  Appeals  of  Virginia,  oa 
a  different  act  of  assembly,  would  not  apply  to  this  act. 

On  the  second  point  there  was  more  difficulty.  The  act  of 
assembly  which  governs  the  case  appears,  as  far  as  respects 
fraudulent  conveyances,  to  be  intended  to  be  co-extensive  with 
the  acts  of  the  13th  and  27th  Elizabeth,  and  those  acts  are  con- 
sidered as  only  declaratory  of  the  principles  of  the  common 
law.     The  decisions  of  the  English  judges  therefore  apply  to 

this  case. 

In  some  cases  a  sale  of  a  chattel,  unaccompanied  by  the  deU- 
very  of  possession,  appears  to  have  been  considered  as  an  evi- 
dence, or  a  badge,  of  fraud,  to  be  submitted  to  the  jury,  under 
the  direction  of  the  Court,  an^  not  as  constituting  in  itself)  in 
point  of  law,  an  actual  fraud  which  rendered  the  transaction  as 
to  creditors  entirely  void.  Modem  decisions  have  taken  this 
questjon  up  upon  principle,  and  have  determined,  that  an  uncon- 
ditional sale,  where  the  possession  does  not  "accompany  and 
follow  the  deed,"  is,  with  respect  to  creditors,  on  the  sound  con- 
struction of  the  statute  of  Elizabeth,  a  fraud,  and  should  be  so 
determined  by  the  Court.     The  distinction  they  have  taken  is 
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between  a  deed  purporting  on  the  face  of  it  to  be  absolute,  so 
that  the  separation  of  the  possession  from  the  title  is  incompati- 
ble with  the  deed  itself;  and  a  deed  made  upon  condition  which 
does  not  entitle  the  vendor  to  the  immediate  possession.  The 
case  of  Edwards  vs.  Harbin,  executor  of  Tempest  Mercer,  2 
Term  Rep.  587,  turns  on  this  distinction,  and  is  a  very  strong 
case. 

William  Tempest  Mercer,  on  the  27th  of  March,  1786,  offered 
to  the  defendant  Harbin,  a  bill  of  sale  of  sundry  chattels  as  a 
security  for  a  debt  due  by  Mercer  to  Harbin.  This  Harbin  re- 
fused to  take,  unless  he  should  be  permitted  at  the  expiration  of 
fourteen  days,  if  the  debt  should  remain  unpaid,  to  ta^e  posses- 
sion of  the  goods  and  sell  them  in  satisfaction  of  the  debt.  The 
surplus  money  to  be  returned  to  Mercer.  To  this  Mercer  agreed, 
and  a  bill  of  sale,  purporting  on  the  face  of  it  to  be  absolute, 
was  executed,  and  a  corkscrew  delivered  in  the  name  of  the 
whole.  Mercer  died  within  the  fourteen  days,  and  immediately 
after  their  expiration  Harbin  took  possession  of  the  goods  speci- 
fied in  the  bill  of  sale  and  sold  them.  A  suit  was  then  brought 
against  him  by  Edwards,  who  was  also  a  creditor  of  Mercer, 
charging  Harbin  as  executor  in  his  own  wrong,  and  the  question 
was,  whether  this  bill  of  sale  was  fraudulent  and  void,  as  being 
on  its  face  absolute,  and  being  unaccompanied  by  the  delivery 
of  possession.  It  was  determined  to  be  fraudulent ;  and  in  that 
case  it  is  said  that  all  the  judges  of  England  had  been  consulted 
on  a  motion  for  a  new  trial  in  the  case  of  Bamford  vs.  Baron, 
and  were  unanimously  of  opinion  that  "  unless  possession  accom- 
panies and  follows  the  deed,  it  is  fraudulent  and  void  ;"  that  is, 
that  unless  the  possession  remain  with  the  person,  shown  by  the 
deed  to  be  entitled  to  it,  such  deed  is  void  as  to  creditors  within 
the  statutes.  This  principle  is  said  by  Judge  Buller  to  have 
been  long  settled,  and  never  to  have  been  seriously  questioned. 
He  states  it  to  have  been  established  by  Lord  Coke,  in*  2  Bul- 
strode,  so  far  as  to  declare,  that  an  absolute  conveyance  or  gift 
of  a  lease  for  years,  unattended  with  possession,  was  fraudulent. 
"  But  if  the  deed  or  conveyance  be  conditional,  then  the  vendor's 
continuing  in  possession  does  not  avoid  it,  because  by  the  terms 
of  the  conveyance  the  vendee  is  not  to  have  the  possession  till 
he  has  performed  the  condition."  "  And  that  case,"  continues 
Judge  Buller,  ^  makes  the  distinction  between  deeds  or  bills  of 
sale  which  are  to  take  place  immediately,  and  those  which  are  to 
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take  place  at  some  future  time.  For  in  the  latter  case,  the  pos- 
session continuing  with  the  vendor  till  such  future  time,  or  till 
that  condition  be  performed,  is  consistent  with  the  deed,  and  such 
possession  comes  within  the  rule  as  accompanying  and  following 
the  deed.  That  case  has  been  universally  followed  by  all  the 
cases  since."  "  This,"  continues  the  judge,  "  has  been  argued  by 
the  defendant's  counsel  as  being  a  case  in  which  the  want  of 
possession  is  only  evidence  of  fraud,  and  that  it  was  not  such  a 
circumstance,  per  se,  as  makes  the  transaction  fraudulent  in  point 
of  law ;  that  is  the  point  which  we  have  considered,  and  we  are 
all  of  opinion,  that  if  there  is  nothing  but  the  absolute  convey- 
ance, without  the  possession,  that  in  point  of  law  is  fraudulent." 
^  This  Court  is  of  the  same  opinion.  We  think  that  the  intent 
of  the  statute  is  best  promoted  by  that  ccmstruction ;  and  that 
fraudulent  conveyances,  which  are  made  to  secure  to  a  debtor  a 
beneficial  interest  while  his  property  is  protected  from  creditors, 
will  be  most  effectually  prevented  by  declaring  that  an  absolute 
bill  of  sale  is  itself  a  fraud,  unless  possession  ^  accompanies  and 
follows  the  deed."  This  construction,  too,  comports  with  the 
words  of  the  act.  Such  a  deed  must  be  considered  as  made 
with  an  intent  "  to  delay,  hinder,  or  defraud  creditors." 

On  the  second  bill  of  exceptions  the  Court  did  right  in  refusing 
to  give  the  instruction  required.    The  question  propounded  seems 
to  have  been  an  abstract  question  not  belonging  to  the  cause. 
^        Judgment  affirmed  with  costs. 

I  It  would  be  impracticable  to  compress  into  a  narrow  compass,  any  intdligible 

I  view  of  the  American  decisions  upon  this  mncb-vexed  question.    Nor  would  it 

•  be  desirable,  as  the  student  can  find  a  full  discussion  of  them  in  elementary 

I  works  of  easy  access ;  vide  Kent's  Comm.,  vol.  2,  page  516 ;  Smith's  Leading 


'^  I  \  Cases  (Hare  &  Wallace's  liSdition;,  vol.  1 ,  page  1 ;  ^AmerTEaw  Mag.,  vol.  6, 
^   /  i  308.    The  tendency  of  the  American  decisions  has  been  to  relax  the  rule 

\  laid  down  in  this  case ;  but  it  has  never  been  departed  from  in  the  courts  of 
the  United  States,  and  it  may  be  considered  as  the  settled  doctrine  of  our  fede- 
ral jurisprudence.  The  subject  was  at  a  later  period  considered  by  Mr.  Justice 
Story,  in  Meeker  et  al.  ts.  Wilson,  1  Gall.  419;  and  the  general  principle 
briefly  and  perspicuously  expressed. 

"  By  the  common  law,  a  grant  or  assignment  of  goods  and  chattels  is  vahd 
between  the  parties,  without  actual  delivery  thereof^  and  the  property  passes 
immediately  upon  the  execution  of  the  deed.  But  as  to  creditors,  the  title  w 
not  considered  as  perfect,  unless  possession  accompanies  and  follows  the  deed. 
The  want  of  possession  is  considered  in  some  of  the  authorities,  as  an  evidence 
or  badge  of  fraud  to  be  submitted  to  the  jury,  but  the  more  modem  authorities 
*  %  hold  it  as  ccHistituting  in  itself,  in  point  of  law,  an  actual  fraud,  which  renders 


\ 
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the  transaction,  as  to  creditors,  void.  It  is  true,  that  the  cases  in  which  these 
decisions  have  been  made,  turned  upon  the  construction  of  the  statute  of  frauds 
of  13th  Eliz.,  ch.  6,  but  that  statute  is  now  fully  settled  to  be  only  an  affirm- 
ance of  the  common  law.  An  exception  to  the  rule  is  where  the  possession 
of  the  grantor  is  consistent  with  the  deed,  or  where  the  property  conveyed,  is 
at  the  time  of  the  conveyance  abroad  and  incapable  of  delivery.  In  the  latter 
case  the  title  is  complete,  provided  the  grantee  takes  possession  within  a  reason- 
able time  after  the  property  comes  within  his  reach.  If  he  does  not,  the  same 
inference  of  legal  fraud  arises,  as  if  the  property  had  been  originally  capable 
of  immediate  delivery  and  the  possession  had  remained  unchanged.'' 

**  These  principles  of  the  common  law  are  undoubtedly  founded  upon  the 
consideration,  that  pqgsession  of  personal  chattels  constitutes  the  ordinary 
indicium  of  ownership,  anT  that  the  greatest  public  mischief  would  arise  if  • 
secret  and  unavowed  transfers  might  overreach  the  attachments  of  creditors.  I  '^' 
It  would  enable ^btors  to  hold  out  false  colors,  and  protect  covinous  contracts 
from  the  animadversion  of  the  law.  The  mischief  would  be  still  greater  as  to 
sherifls  and  other  public  officers,  who  are  bound  to  take  the  property  of  debtors 
in  execution.  They  must  act  at  their  peril,  and  where  the  debtor  is  in  the 
open  and  visible  possession  of  property,  exercising  acts  of  ownership,  they  are 
compellable  to  seize  it  on  the  proper  judicial  process ;  and  great  indeed  would 
be  the  hardship,  if  their  proceedings  could  be  overhauled  in  an  action  of  (ort^ 
where  the  utmost  care  and  diligence  could  not  protect  them  from  the  deception. 
Upon  principle,  independent  of  all  authority,  substantial  justice  would  seem  to 
require  that  a  party  who  has  a  secret  transfer  of  property,  left  in  the  posses- 
sion of  the  original  owner,  should  be  held  to  waive  his  rights  in  favor  of  credi- 
tors and  public  officers,  even  if  the  case  was  not  supposed  to  be  infected  with 
fraud,  *' vigilanlibusy  non  dormientibus, leges  subserviunt" 

The  distinction  between  a  conveyance  which  purports  to  be  absolute,  and  a 
conveyance  which,  from  its  terms,  is  to  leave  the  possession  in  the  vendor,  was 
recognised  and  approved  in  the  case  of  the  United  States  i;5.  Hooe  et  al.,  3 
Cranch  Rep.  73,  and  the  later  case  of  Cunard  vs.  the  Atlantic  Insurance  Co., 
1  Peters'  Rep.  386.  In  the  last  the  additional  principle  was  affirmed,  that  even 
on  the  absolute  sale  of  personal  property,  the  want  of  possession  raised  no  pre- 
sumption of  fraud,  if  from  the  cicumstances  of  the  property,  it  was  not  in  the 
power  of  the  parties  to  deliver  it ;  as  in  the  familiar  case  of  the  sale  of  a  vessel 
wBile  at  sea,  S.  P.  Winsor  is.  McClellan,  2  Story,  C.  C.  R.  492 ;  Merrill  and 
Foster  vs.  Rikker,  1  Bald.  C.  C.  R.  528. 
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Right  of  an  InsolTent  Debtor  to  prefer  one  creditor  to  another.    Principles  upon 
which  the  Talidity  of  ench  assignments  depend. 

Brooks  vm.  M arbubt.* 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

This  case  depends  on  the  validity  of  a  deed  executed  by 
Richard  H.  Fitzhugh  on  the  31st  of  December,  1819,  purporting 
to  convey  to  the  defendant,  for  the  use  of  certain  enumerated 
creditors,  his  slaves,  goods,  and  debts,  which  deed  was  recorded 
in  the  record  book  for  the  county  in  which  the  parties  resided, 
on  the  3d  of  January,  1820.  Immediately  after  executing  this 
deed,  the  said  Fitzhugh  absc<Hided ;  and  on  the  10th  of  Febru- 
ary thereafter,  the  plaintiff  sued  out  an  attachment  to  attach  his 
effects  in  the  hands  of  the  said  Marbury.  The  garnishee 
denies  that  he  has  any  effects  of  the  said  Fitzhugh  in  his  hands 
which  can  be  affected  by  the  attachment,  the  same  not  being 
sufficient  to  satisfy  the  creditors  enumerated  in  the  deed  which 
has  been  mentioned.  The  plaintiff  contests  the  validity  of  that 
deed.  The  jury  found  a  verdict  in  favor  of  its  validity,  upon 
which  the  Circuit  Court  rendered  a  judgment  against  the  plain- 
tiff which  he  has  brought  before  this  Court  by  a  writ  of  error. 
In  the  course  of  the  trial  exceptions  were  taken  by  the  counsel 
for  the  plaintiff  to  some  opinions  given  by  the  Court,  and  to  its 
reftisal  to  give  others  for  which  they  applied.  The  correctness 
of  the  opinions  given,  and  of  the  refusal  of  those  not  given, 
will  now  be  considered. 

On  the  trial,  the  garnishee  offered  to  read  fi'om  the  record 
books  of  the  county,  the  memorial  of  the  deed  which  has  been 
mentioned,  to  which  the  plaintiff  objected,  and  insisted  that  the 

•   11  Wheaton  78;  6  Cond.  Rep.  223. 
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original  ought  to  be  produced.  The  Court  overruled  this  ob- 
jection, and  the  copy  was  read.  To  this  opinion  of  the  Court 
the  plaintiff's  counsel  excepted ;  and  he  now  insists,  that  there 
is  no  law  of  the  State  of  Maryland  which  directs  a  deed  of  the 
description  of  that  of  which  a  copy  was  read  in  this  case,  to  be 
recorded ;  and  that,  if  there  were  such  a  law,  still  the  original 
ought  to  be  produced,  if  within  the  power  of  the  party  claiming 
under  it. 

The  act  of  1720,  chapter  eight,  enacts,  ''that  from  and  after 
the  end  of  this  session  of  assembly,  no  goods  or  chattels  where- 
of the  vendor,  mortgagor,  or  donor,  shall  remain  in  possession, 
shall  pass,  alter,  or  change,  or  any  property  thereof  be  trans- 
ferred to  any  purchaser,  unless  the  same  be  by  writing,  and 
acknowledged  before  one  provincial  justice  of  the  county  where 
such  seller,  mortgagor,  or  donor,  shall  reside,  and  be  within 
twenty  days  recorded  in  the  records  of  the  same  county." 

The  counsel  for  the  plaintiff  insists,  that  this  law  directs  the 
recording  of  those  deeds  only  which  convey  property  of  which 
the  donor  remams  in  possession,  and  that  the  possession  in  this 
case  must  be  supposed  to  have  passed  with  the  deed,  unless 
the  contrary  be  shown. 

This  objection  is  not  without  its  weight.  It,  however,  does 
not  appear  to  have  been  suggested  at  the  trial,  and  probably  did 
not  occur  to  the  Court  or  the  parties  at  the  time,  or  it  might 
have  been  shown  that  in  point  of  fact  the  possession  was  not 
immediately  changed.  Since,  however,  the  admission  of  the 
evidence  was  not  made  to  depend  on  the  circumstance  of  pos- 
session, this  objection  cannot  be  overlooked. 

It  has  been,  also,  contended  by  the  plaintiff,  that  if  possession 
did  not  accompany  and  follow  the  deed,  it  is  void  as  to  credi- 
tors, under  the  authority  of  the  case  of  Hamilton  vs.  Russell, 
1  Cranch's  Rep.  300,  1  Cond.  Rep.  318.  On  this  point  it  may 
be  proper  to  observe,  that  in  Hamilton  vs.  Russell,  the  deed 
purported  to  convey  the  property  to  the  vendee  for  his  own 
immediate  use,  and  the  subsequent  continued  possession  of  the 
vendor  was  incompatible  with  the  instrument.  This  is  a  deed 
of  trust,  not  for  the  benefit  of  the  person  to  whom  it  was  made, 
but  for  the  benefit  of  certain  enumerated  creditors.  The  con- 
tinuance of  the  possession  with  the  donor  until  the  trust  can  be 
executed,  may  not  be  so  incompatible  with  the  deed  as  to  render 
it  absolutely  void  under  all  circumstances.    The  Court  does 
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not  mean  to  express  any  opinion  on  this  point,  further  than  to 
say,  that  it  is  not  supposed  to  be  decided  in  Hamilton  vs, 
Russell. 

Should  the  act  of  1729  be  considered  as  applying  to  this  case, 
the  question  would  then  arise,  whether  the  copy  of  a  deed  be  ad- 
missible where  the  original  is  in  the  power  of  the  party  oflering 
the  copy.  This  would  be  contrary  to  the  great  principle,  that 
the  best  evidence  which  the  nature  of  the  case  admits  of  ought 
to  be  required.  But  it  has  been  said,  in  answer  to  this  objection, 
that  the  courts  of  Maryland  have  so  decided.  This  Court  will 
certainly  respect  the  decisions  made  in  the  State ;  but  we  are  not 
satisfied  that  the  principle  is  settled.  In  the  case  cited  from  6 
Harris  and  Johnson,  234,  the  question  arose  on  the  conclusive- 
ness, not  on  the  admissibility,  of  the  evidence.  The  suit  was  on 
an  administrator's  bond,  and  Mr.  M'Gruder  said,  in  argument, 
that  the  law  requires  such  a  suit  to  be  brought  on  a  copy  of  the 
bond.  Of  course,  such  copy  must  be  admissible.  It  is  true,  that 
in  deciding  against  its  conclusiveness,  the  Court  said,  generally, 
that  a  copy  is  prima  facie  evidence  in  all  cases  where  the  law 
directs  an  instrument  of  writing  to  be  recorded.  This  is  the  as- 
sertion of  a  general  principle,  not  the  construction  of  a  particular 
act,  and  we  understand  that  the  Courts  of  Maryland  have  not 
adhered  uniformly  to  the  principle  thus  laid  down.  There  is  some 
contrariety  of  opinion  on  this  point ;  but  the  majority  of  the 
Court  conceives  that  the  copy  should  not  have  been  read  without 
showing  that  the  original  was  not  in  the  power  of  the  party. 

Although  the  judgment  of  the  Circuit  Court  must  be  reversed 
for  error  in  admitting  improper  testimony,  yet,  as  the  record 
presents  other  points  which  must  again  arise,  and  which  have 
been  fully  argued,  this  Court  will  proceed  to  indicate  its  opinion 
on  those  points. 

The  deed  having  been  admitted,  its  validity  came  on  to  be 
discussed. 

Richard  H.  Fitzhugh  had  made  notes  to  a  very  considerable 
amount,  and  had  forged  the  names  of  endorsers  thereon ;  after 
which,  he  had  discounted  them  in  the  banks  of  Georgetown,  and 
of  this  city.  The  proceeds  of  the  deed  were  to  be  applied,  in 
the  first  instance,  to  the  payment  of  these  forged  notes ;  after 
which  the  residue  was  for  the  benefit  of  the  creditors  generally. 
It  is  understood  that  there  is  no  residue ;  and  that  if  the  deed  be 
valid,  the  debts  due  to  the  favored  creditors  will  be  paid  to  the 
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exclusion  of  all  others;  if  it  be  invalid,  the  whole  proceeds  must 
be  paid  to  the  attaching  creditors  in  the  order  in  which  they 
stand,  to  the  exclusion  of  those  for  whose  benefit  the  deed  was 
made,  and  of  those  attaching  creditors  also  for  whom  nothing 
shall  remain  after  satisfying  prior  attachments.  It  is  then  a  mere 
question  of  legal  preference,  unmixed  with  any  equitable  con-  < 
siderations  whatever. 

It  is  contended  by  the  plaintiff,  that  the  deed  is  void  because 
the  consideration  is  illegal,  it  being  given  for  the  purpose  of  sup- 
pressing a  prosecution  for  a  felony. 

The  testimony  in  the  cause  was  abundantly  sufficient  to  justify 
the  jury  in  drawing  the  inferences,  that  the  deed  was  executed 
by  Fitzhugh  in  the  hope  that  payment  of  the  forged  notes  would 
enable  hkn  to  escape  a  prosecution ;  and  that  the  same  hope  was 
entertained  by  Marbury.  It  is  not  doubted,  that  had  there  been 
any  previous  communication  with  the  banks  which  led  to  this 
hope,  or  any  evidence  that  the  prosecution  was  not  instituted  in 
consequence  of  the  notes  being  paid,  or  that  their  payment  was 
to  depend  on  a  forbearance  to  prosecute,  the  deed  would  have 
been  against  the  policy  of  the  law,  and  utterly  void.  But  the 
evidence  stated  in  the  case,  and  the  opinions  which  were  given, 
as  well  as  those  which  were  refused  by  the  Court,  present  the 
question  whether,  assuming  the  entire  innocence  of  the  favored 
creditors,  the  deed  to  Marbury  is  annulled  by  any  hope  which 
might  have  lurked  in  the  bosoms  of  both  the  grantor  and  grantee, 
that  the  payment  of  the  notes  it  was  intended  to  secure,  might 
save  Fitzhugh  from  a  prosecution. 

This  case  has  once  already  been  before  this  Court,  on  a  writ 
of  error  to  a  judgment  of  the  same  Circuit  Court,  made  in  favor 
of  the  attaching  creditor,  which  judgment  was  reversed.  7 
Wheat.  Rep.  556,  5  Cond.  Rep.  344.  But,  although  the  facts 
were  the  same,  the  opinions  on  which  the  case  depended  were 
essentially  difierent  from  those  which  are  now  to  be  considered. 
The  case  wears  a  new  aspect  in  many  respects,  and  stands  on 
principles  which  are  not  absolutely  the  same.  Although  any 
point  already  determined,  will  not  be  changed  lightly  or  incon* 
siderately,  yet  we  think  that  the  decision  in  the  former  case  does 
not  positively  determine  this. 

The  first  exception  is  to  an  opinion  given  on  the  prayer  of  the 
defendant.  The  Court  instructed  the  jury, "  that  if  they  believed 
from  the  evidence,  that  Richard  H.  Fitzhugh  executed  the  deed 
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in  question,  and  William  Marbury  accepted  the  same,  inithoot 
the  concurrence  or  knowledge  of  the  banks  mentioned  in  the 
deed ;  and  that  the  said  banks  assented  to  the  same  without  any 
engagement,  express  or  implied,  to  suppress  or  forbear  the  pro- 
secution of  the  said  Fitzhugh,  then  the  plaintiff  is  not  entitled  to 
recover."  To  this  instruction  given  by  the  Court  to  the  jury, 
the  counsel  for  the  plaintiff  excepted. 

The  case  assumed  is,  that  the  deed  was  executed  ''without  the 
concurrence  or  knowledge  of  the  banks.**  At  the  time  of  its  exe- 
cution, then,  they  cannot  be  ccmsidered  as  having  in  any  manner 
participated  in  it.  The  terms  exclude  any  agency  whatever  on 
their  part  in  obtaining  it.  The  case  proceeds,  ^  and  that  the  said 
banks  assented  to  the  same  without  any  engagement,  express  or 
implied,  to  suppress  or  forbear  the  prosecution  of  the  said  Fits- 
hugh.**  This  branch  of  the  statement  supposes  equal  innocence 
on  the  part  of  the  banks  when  the  deed  was  accepted.  The  case 
put  is,  that  they  had  entered  into  no  express  or  implied  engage- 
ment to  suppress  or  forbear  the  prosecution.  This  certainly  left 
the  jury  at  full  liberty  to  infer  an  understanding  between  Mar- 
bury  and  the  banks,  which  is  an  implied  engagement,  firom  the 
&ct  that  they  forbore  to  prosecute  when  it  was  in  their  power  to 
do  so,  if  such  was  the  fact.  It  left  the  jury  at  full  liberty  to  draw 
this  inference  from  any  language  or  conduct  of  the  favored 
creditors,  either  before  or  after  the  deed  was  accepted,  which, 
in  their  opinion,  would  justify  it  If,  then,  the  Court  erred  in 
giving  the  instruction,  that,  in  such  a  state  of  things,  the  plaintiff 
was  not  entitled  to  recover,  it  is  because  the  belief  on  the  part  of 
Fitzhugh  and  Marbury,  that  the  payment  of  the  forged  notes 
might  save  Fitzhugh  from  a  prosecution,  although  such  a  belief 
was  unauthorized  by  those  for  whose  benefit  the  deed  was  made, 
and  was  not  communicated  to  them,  vitiates  the  conveyance,  so 
that  nothing  passed  by  it. 

The  general  principle,  that  notice  to  a  trustee,  or  an  agent,  is 
notice  to  the  catui  que  trusty  or  to  his  employer,  is  too  well 
settled  to  be  drawn  into  question.  But  the  case  put  to  the 
Court  does  not  suppose  Marbury  to  be  the  trustee  or  agent  of 
the  creditors.  He  is  the  trustee  and  agent  of  Fitzhugh,  to  per- 
form an  act  for  him  which  his  situation  disabled  him  from  per^ 
forming  in  person.  This  act  was  entirely  consistent  with  law ; 
it  was  to  sell  his  property,  and  apply  the  proceeds  to  the  pay 
ment  of  creditors  of  a  particular  description  in  the  first  instance^ 
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and,  afterwards,  to  creditors  generally.  His  right  to  give  the 
preference  is  not  questioned,  nor  is  the  validity  of  the  consider- 
ation, so  far  as  it  moved  from  the  creditors,  infected  with  any 
vicious  principle,  or  in  any  manner  brought  into  doubt.  A  con- 
tract, the  consideration  of  which  is  the  compounding  of  felony, 
is  admitted  to  be  void ;  and  if  this  conveyance  had  been 
induced  by  such  composition,  or  the  promise  of  it,  or  had 
depended  on  it,  the  fact  that  it  was  made  for  the  payment  of 
debts  justly  due,  would  not  have  secured  it  from  the  effect  of 
this  contaminating  ingredient.  But  no  such  ingredient  enters 
into  the  case.  Everything  on  the  part  of  the  creditors,  or  of 
any  person  acting  for  them,  or  by  their  authority,  is  unexcep- 
tionably  fair  and  legal.  The  plaintiffs  rest  their  claim  to  set 
aside  this  deed,  on  the  expectations  which  Fitzhugh  and  his 
agent  had  formed  of  its  operation  on  the  conduct  of  the  cre- 
ditors, although  the  proceedings  under  the  deed  were  not  to  be 
influenced  by  the  success  or  failure  of  their  hopes.  The  case 
put  in  this  prayer  for  the  construction  of  the  Court,  does  not, 
indeed,  suppose  such  expectations ;  but  as  it  does  not  exclude 
them,  and  as  the  instruction  to  the  jury  is,  that  the  plaintiff  can- 
not recover,  whatever  inferences  they  may  draw  from  the  testi- 
mony, not  inconsistent  with  those  which  the  Court  supposes  to 
decide  the  cause,  it  becomes  necessary  to  inquire  whether  these 
expectations  vitiate  the  deed. 

It  cannot  be  questioned  that  Fitzhugh  might  have  sold  his 
property,  an4  paid  the  proceeds  to  the  banks,  and  that  such  sale 
and  payment  would  not  have  been  vitiated  by  any  expectation 
he  had  formed  that  it  might  save  him  from  a  prosecution.  Had 
he  communicated  this  expectation  to  the  purchaser,  told  him  the 
use  he  intended  to  make  of  the  money,  and  that  his  motive  for 
preferring  the  holders  of  these  forged  notes  to  other  creditors, 
was  the  hope,  that  on  receiving  payment,  they  might  be  less 
active  in  the  prosecution,  would  this  have  rendered  the  sale  a 
nullity  ?  We  cannot  conceive  that  such  a  communication  would 
have  affected  the  transaction. 

Had  Fitzhugh  conveyed  his  property  directly  to  the  banks,  in 
trust,  to  sell  it  for  the  payment  of  these  notes  in  the  first  instance, 
so  that  their  right  became  absolute,  without  any  engagement, 
express  or  implied,  to  suppress  or  forbear  a  prosecution,  and 
without  any  previous  or  simultaneous  communication  with 
them,  would  the   hope  cherished  in  his  own  mind,  that  this 
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payment  might  operate  in  his  favor  with  them,  avoid  the  transac- 
tion ?  We  can  perceive  no  reason  for  giving  such  an  effect  to 
a  latent  hope  which  could  have  no  influence  on  those  to  whom 
it  was  not  communicated.  If^  then,  this  very  transaction,  pass- 
ing directly  between  Fitzhugh  and  the  banks,  would  have  been 
legal,  why  should  it  be  rendered  illegal  by  the  agency  of  Mar- 
bury,  who  was  employed  by  Fitzhugh,  and  who  was  impelled 
by  the  same  motives  which  influenced  the  principal  ?  If 
Fitzhugh  might  have  conveyed  directly  to  the  banks,  with 
power  to  sell  for  their  own  benefit,  why  might  he  not  convey  to 
Marbury,  with  power  to  sell,  and  pay  the  money  to  the  banks  t 
If  a  real  distinction  exists  between  the  cases,  we  are  incapable 
of  perceiving  it. 

The  preference  of  creditors  of  a  particular  description,  over 
others,  being  one  which  a  debtor  has  a  right  to  make,  the  sale  of 
his  property,  and  the  payment  of  the  proceeds  to  such  favored 
creditors,  being  an  act  which  the  debtor  may  perform  by  him- 
self or  his  agent,  we  cannot  conceive,  that  the  motives  which 
may  have  induced  the  preference,  although  communicated  to  the 
agent,  can,  in  reason,  aflect  the  transaction,  provided  notliing 
has  occurred  on  the  part  of  the  creditors,  which  is  in  any  degree 
exceptionable,  either  in  law  or  justice. 

It  has  been  said,  that  this  deed,  as  between  Fitzhugh  and 
Marbury,  is  fraudulent,  and  that  no  person,  however  innocent, 
can  take  anything  under  a  fraudulent  deed. 

This  proposition  is  certainly  laid  down  too  broadly.  That 
deeds  which  are  absolutely  void  cannot  be  the  foundation  of 
title,  or  that  a  cestui  que  trust  can  claim  nothing  under  a  deed 
which  is  fraudulently  obtained  by  his  trustee,  or  agent,  acting 
by  his  authority,  need  not  be  controveiied ;  but  that  a  principal 
and  his  agent,  meditating,  as  the  probable  consequence  of  their 
act,  an  object  forbidden  by  the  policy  of  the  law,  cannot,  because 
the  one  has  conveyed  to  the  other  in  furtherance  of  this  design, 
sell  to  a  fair  creditor,  or  for  the  benefit  of  a  fair  creditor,  not 
participating  in  their  views,  or  cognisant  thereof,  is  more  than 
this  Court  is  prepared  to  say. 

The  counsel  for  the  plaintifi*  suppose,  that  this  proposition  is 
sustained  by  the  opinion  of  Chancellor  Kent,  in  Hildreth  vs. 
Sands  and  others,  2  Johns.  Ch.  Rep.  35.  Any  opinion  expressed 
by  that  judge  is,  undoubtedly,  entitled  to  great  attention,  and 
will  be  highly  respected  by  this  Court.    In  that  case,  the  Chan- 
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cellor  said,  **  if  the  deed  is  admitted  to  be  fraudulent  on  the  part 
of  Comfort  Sands,  the  grantor,  there  would  be  difficulty  in  allow- 
ing the  deed  to  stand,  even  if  the  grantee  was,  as  he  alleges, 
innocent  of  the  fraud." 

This  expression  of  Chancellor  Kent  must,  undoubtedly,  be 
understood  in  reference  to  the  case  in  which  it  was  used.  He 
has  not  said,  nor  could  he  mean  to  say,  that  in  every  possible 
case,  a  fraudulent  intent  on  the  part  of  the  grantor  would  avoid 
a  deed  to  a  bona  fide  purchaser  for  a  full  and  valuable  consider- 
ation, having  no  knowledge  of  the  fraud.  He  has  only  said, 
that  if  the  particular  deed  in  that  case  be  admitted  to  be  fraudu- 
lent on  the  part  of  the  grantor,  there  would  be  difficulty  in 
allowing  it  to  stand,  even  if  the  grantee  was  ignorant  of  the 
fraud.  An  opinion  in  a  particular  case,  founded  on  its  special 
circumstances,  is  not  applicable  to  cases  under  circumstances 
essentially  different.  In  the  case  2  Johns.  Ch.  a  deed  from 
Comfort  Sands,  to  his  brother  Robert,  was  declared  to  be 
fraudulent  and  void,  because,  1.  The  consideration  was  inade- 
quate. 2.  There  was  no  proof  that  the  consideration  was  paid 
or  secured.  3.  The  grantor  continued  in  possession,  exercising 
acts  of  ownership.  4.  That  there  were  many  circumstances  at- 
tending the  execution  of  the  deed,  showing  that  it  was  not  a 
bona  fide  sale.  The  bill  had  been  taken  for  confessed  against 
the  grantor,  but  the  grantee  had  denied  fraud.  In  this  case,  the 
Chancellor  said,  that  if  this  deed  is  admitted  to  be  fraudulent  on 
the  part  of  the  grantor,  there  would  be  difficulty  in  allowing  it 
to  stand,  even  if  the  grantee  was  innocent.  But,  in  this  case,  the 
grantor  and  grantee  were  the  sole  parties.  The  vice  of  the  deed 
was  in  its  consideration,  in  its  not  being  intended  or  used  as  a 
bona  fide  transfer  of  other  property,  and  in  other  circumstances, 
in  all  which  the  grantee  necessarily  participated.  The  Chan- 
cellor did  not  decree,  nor  did  he  think  himself  justifiable  in  de- 
creeing, against  the  grantee,  on  a  bill  taken  for  confessed  against 
the  grantor.  Yet,  this  circumstance  established  the  fraud  of  the 
grantor  as  completely  as  it  could  be  established  by  testimony. 
Why  did  he  not  proceed  upon  this  fact  ?  The  reason  is,  that  it 
would  not  sustain  a  decree  against  the  grantee.  We  think  that 
this  declaration  has  been  pressed  much  further  in  argument  than 
the  eminent  judge  who  made  it  would  be  willing  to  carry  it. 

The  opinion  that  Chancellor  Kent  intended  to  confine  his 
observation  to  the  particular  case,  is  strengthened  by  a  reference 
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to  the  authority  on  which  he  relies.  He  cites  Huguenin  vs. 
Baseley,  14  Vesey's  Rep.  273,  in  which  case  the  Lord  Chancel- 
lor said,  "with  regard  to -the  interests  of  the  wife  and  children 
of  the  defendant,  there  was  no  personal  interference  on  their 
part  in  the  transactions  that  have  produced  this  suit.  If,  there- 
fore, their  estates  are  to  be  taken  from  them,  that  relief  must  be 
given  with  reference  to  the  conduct  of  other  f>ersons ;  and  I 
should  regret  that  any  doubt  could  be  entertained  whether  it  is 
not  competent  to  a  court  of  equity  to  take  away  from  third  per- 
sons the  benefit  which  they  have  derived  from  the  fraud,  impo- 
sition, or  undue  influence  of  others." 

These  expressions  were  used  in  a  case  in  which  Baseley  had 
obtained  from  Mrs.  Huguenin,  by  means  which  the  Court  pro- 
nounced fraudulent,  a  settlement  of  her  estate,  after  her  death, 
upon  himself,  his  wife,  and  children.  No  consideration  moved 
firom  the  wife  and  children.  They  were  volunteers  claiming 
under  a  fraudulent  deed,  obtained  by  a  husband  and  a  lather, 
acting  for  their  interests  as  well  as  his  own.  In  this  case,  the 
Chancellor  said,  "  he  should  regret  that  any  doubt  should  be 
entertained  whether  it  is  not  competent  to  a  court  of  equity  to 
take  away  from  third  persons  the  benefit  which  they  have 
derived  from  the  fraud,  imposition,  or  undue  influence  of  others.** 
We  should  join  in  that  regret.  But,  the  distinction  between  a 
declaration  that  a  third  person,  a  mere  volunteer,  claiming  under 
a  deed  fraudulently  obtained  by  a  person  acting  for  his  interests, 
can  be  reached  by  a  court  of  equity,  though  such  volunteer  had 
"  no  personal  interference  in  the  transaction,"  and  a  declaration 
that  every  person  claiming  under  such  a  deed,  for  a  valuable 
consideration,  though  entirely  untainted  by  the  fraud,  and  uncon- 
nected with  those  concerned  in  it,  must,  necessarily,  lose  his 
property,  is  too  obvious  not  to  be  perceived. 

The  cases  cited  by  the  Lord  Chancellor,  in  support  of  his 
opinion,  which  are  also  referred  to  in  Hildreth  vs.  Sands,  are  all 
cases  in  which  the  third  person  affected  by  the  fraud  claimed 
as  a  volunteer,  and  was,  in  some  measure,  connected  with  the 
party  practising  the  imposition.  The  mischief  which  these 
decisions  were  intended  to  reach,  was  the  attempt  (to  use  the 
language  of  Lord  Chief  Justice  Wilmot)  **  to  purify  the  gifl,  by 
partitioning  and  cantoning  it  out  amongst  his  relations  and 
fiiends."    That  a  question  could  exist  in  such  a  case,  furnishes  a 
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very  strong  argument  in  favor  of  the  parties  claiming  under  this 
deed. 

The  very  respectable  opinion,  then,  of  Chancellor  Kent,  does 
not  bear  upon  this  case,  nor  have  we  found  in  the  books  any 
decision  which  does  bear  upon  it,  so  as  to  affect  the  creditors 
who  claim  under  the  deed  of  the  31st  of  December,  1819.  We 
think,  then,  there  is  no  error  in  this  first  instruction  given  by 
the  Court  to  the  jury. 

The  counsel  for  the  plaintiff  moved  the  Court  to  instruct  the 
jury,  "  that  if  they  should  be  of  opinion,  from  the  evidence,  that 
the  deed  was  devised  and  executed  by  Fitzhugh,  and  procured 
and  accepted  by  Marbury,  with  the  motive  and  intent,  and  for 
the  purpose  and  object,  of  suppressing  a  prosecution  against 
said  Fitzhugh,  by  prevailing  with  the  holders  of  the  said  forged 
notes  to  forbear  and  forego  a  prosecution  for  the  said  forgeries ; 
that  then  the  said  deed  is  fraudulent,  and  void  in  law,  as  against 
the  plaintiff." 

In  discussing  the  propriety  of  refusing  to  give  this  instruction, 
it  may  be  proper  to  observe,  that  there  is  no  error  in  rejecting  a 
motion  of  this  description,  unless  it  ought  to  have  prevailed  in 
the  very  terms  in  which  it  was  made.  Nor  is  a  court  to  be 
required  to  give  opinions  on  abstract  propositions  not  supported 
by  any  evidence  in  the  cause.  The  language  in  which  counsel 
addressed  this  application  to  the  Court,  presents  different  ideas 
to  the  mind,  and  is  susceptible  of  different  constructions.  The 
Court  is  required  to  say,  that  the  deed  is  void  if  executed  by 
Fitzhugh  and  procured  and  accepted  by  Marbury,  with  the 
intent  of  suppressing  the  prosecution,  by  prevailing  with  the 
holders  of  the  said  forged  notes  to  forbear  and  forego  a  prosecu- 
tion for  the  said  forgeries.  If  this  was  to  be  the  effect  of  the 
deed  itself,  unaccompanied  by  any  stipulations  which  were  to 
be  the  condition  of  its  application  to  the  purposes  for  which  it 
professes  to  be  made,  then  the  instruction  would  have  contra- 
dicted that  previously  given,  and  was  properly  withheld.  But, 
if  the  counsel  is  to  be  understood  as  praying  the  Court  to  say, 
that  if  the  deed  was  to  be  used  by  Marbury,  as  an  instrument 
by  which  to  procure  the  suppression  of  the  prosecution,  that 
being  the  condition  on  which  the  holders  of  the  forged  notes 
were  to  entitle  themselves  to  its  advantages,  it  was  fraudulent 
and  void  as  to  the  plaintifi)  there  can  be  no  doubt  that  the  instruc- 
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tion  ought  to  have  been  given,  unless  the  Court  was  satisfied 
that  there  was  no  evidence  in  the  cause  to  which  it  could  apply. 

The  second  motion  is,  in  substance,  that  if  the  jury  find,  from 
the  whole  evidence,  that  the  deed  was  executed  for  the  intent 
and  purpose  aforementioned,  and  that  the  preferred  creditors 
accepted  the  agency  of  the  said  Marbury,  and  adopted  his  act  in 
procuring  and  accepting  said  deed,  it  is  competent  to  the  jury 
to  infer  a  notice,  either  actual  or  constructive,  to  the  said  pre- 
ferred creditors,  through  their  said  agent,  of  the  illegal  consider- 
ation, intent,  and  object,  of  the  said  deed. 

The  instruction  was  refused,  because  there  was,  in  the  opinion 
of  the  Court,  no  evidence  to  authorize  the  conclusions  of  fact, 
in  the  making  of  which  the  law  was  to  arise.  There  was  no 
error  in  refusing  it  on  this  ground.  There  would  have  been 
error  had  there  been  testimony  in  the  cause  to  authorize  the 
conclusions  of  fact  assumed.  The  counsel  also  moved  the  Court 
to  instruct  the  jury,  that  if  the  preferred  creditors  named  in  said 
deed,  or  any  other  creditors  of  the  said  Fitzhugh,  have  not 
accepted  or  claimed  any  benefit  under  it,  and  that  the  same 
remains  the  mere  act  of  Marbury  and  Fitzhugh,  without  any 
participation  before  or  after,  on  the  part  of  the  preferred,  or 
other  creditors  of  the  said  Fitzhugh,  then  the  said  deed  is  frau- 
dulent and  void  as  against  the  plaintifi*. 

The  Court  refused  to  give  this  instruction.  In  discussing  the 
propriety  of  this  opinion,  it  becomes  necessary  to  inquire  whether 
the  deed  remained  imperfect,  passing  nothing  in  law  to  Marbury, 
until  it  received  the  assent  of  the  creditors.  Upon  its  face  it 
purports  to  transfer  the  property  immediately,  without  any  act 
on  the  part  of  the  creditors  or  others.  It  is  incumbent  on  the 
plaintiff  to  show  that  this  is  not  its  legal  operation. 

It  will  be  very  readily  conceded,  that,  had  the  creditors  dis- 
claimed the  advantages  profifered  to  them  in  this  deed,  or  looked 
on  as  unconcerned  spectators  while  the  property  was  applied 
by  Marbury  to  the  use  of  Fitzhugh,  these  or  other  circumstances 
tending  to  show  that  the  deed  was  not  made  in  good  faith  for 
the  purposes  expressed  in  it,  would  have  induced  a  Court  of 
Chancery  to  set  it  aside,  or  have  justified  a  court  of  law  in 
instructing  a  jury  to  consider  it  as  fraudulent.  But  nothing  of  this 
sort  is  alleged.  The  single  inquiry  is,  whether  the  assent  of  the 
creditors  be  necessary  to  the  completion  of  the  deed.  If  it  be, 
then  the  title  to  the  property  it  purported  to  convey  remained 
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in  Fitzhugh  until  such  assent  should  be  given,  and  might  be  sub- 
jected to  this  attachment.  If  the  instrument  was  complete  with- 
out such  assent,  then  the  property  passed  immediately  to  Mar- 
bury  for  the  purposes  of  the  deed,  and  did  not  remain  liable  to 
attachment. 

Deeds  of  trust  are  often  made  for  the  benefit  of  persons  who 
are  absent,  and  even  for  persons  who  are  not  in  being.  Whether 
they  are  for  the  payment  of  money,  or  for  any  other  purpose, 
no  expression  of  the  assent  of  the  persons  for  whose  benefit  they 
are  made,  has  ever  been  required  as  preliminary  to  the  vesting 
of  the  legal  estate  in  the  trustee.  Such  trusts  have  always  been 
executed  on  the  idea  that  the  deed  was  complete  when  executed 
by  the  parties  to  it.  The  counsel  for  the  plaintiff  could  mean 
no  more  than  to  insist,  that  the  omission  of  the  creditors  to 
assent  to  the  deed,  or  claim  under  it,  was  such  evidence  of  fraud, 
that  the  jury  ought  to  find  it  fraudulent.  Let  this  circumstance 
be  examined. 

Real  creditors  are  rarely  unwilling  to  receive  their  debts  from 
any  hand  which  will  pay  them.  No  such  unwillingness  can  be 
gratuitously  ascribed  to  the  holders  of  forged  notes.  Unless 
there  be  proof  to  the  contrary,  the  banks  must  be  considered  as 
willing  to  receive  payment  from  Mr.  Marbury,  or  any  other 
person,  from  the  proceeds  of  the  sales  of  this  property,  or  from 
any  other  fund.  This  deed  was  executed  on  the  31st  day  of 
January,  1819,  and  the  attachment  was  sued  out  on  the  10th  of 
February,  1820.  Time  was  required  to  sell  the  property,  and 
to  collect  the  proceeds  of  the  sales.  It  is  not  alleged,  in  the 
statement,  on  which  the  opinion  of  the  Court  was  prayed,  that 
any  notes  fell  due  before  the  attachments  were  issued,  and 
remained  unpaid.  These  circumstances  do  not,  we  think,  afford 
any  ground  for  the  presumption  that  the  deed  was  fraudulent,  so 
that  the  property  it  purported  to  convey  was,  on  the  10th  of 
February,  the  property  of  Fitzhugh,  and,  consequently,  liable  to 
be  taken  by  this  attachment. 

The  counsel  for  the  plaintiff  then  moved  the  Court  to  instruct 

the  jury,  that  if  the  great  majority  in  number  and  value,  of  the 

creditors  of  the  said  Fitzhugh,  were,  by  means  of  said  deed, 

unjustly  and  purposely  hindered,  delayed,  and  defeated,  in  their 

proper  suits  and  remedies  for  the  recovery  of  their  said  debts, 

on  the  absconding  of  Fitzhugh,  and  that  the  deed  was  executed 

with  the  purpose  of  defeating  all  legal  recourse  in  behalf  of  such 
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majority  of  creditors  against  the  property  and  efiects  which  said 
Fitzhugh  intended  to  leave  behind,  and  did  leave  behind  him, 
then  the  said  deed  is  fraudulent  and  void.  This  instruction  also 
was  refused. 

The  right  of  a  debtor  to  prefer  particular  creditors,  vdiere  no 
bankrupt  or  other  law  prohibiting  such  preference  exists,  is  not 
questioned.  Yet,  such  preference  defeats  all  other  creditors, 
whether  they  amount  to  a  majority  in  number  and  value  or  not 
The  Court  ought  not  to  have  left  it  to  the  jury  to  defeat  this 
right,  because  they  might  think  it  unjust  The  instruction 
prayed  by  the  coimsel,  if  given,  would  have  defeated  it. 

The  last  prayer  of  the  plaintiff  supposes,  that  the  deed  was 
obtained  for  the  purpose  of  being  used  as  the  means  of  suppressing 
the  prosecution ;  and  further,  that  Marbury  acted  as  the  agent 
of  the  preferred  creditors.  The  refusal  of  the  Court  to  give 
this  instruction,  must  have  been  founded  on  the  opinion,  that  the 
question  was  entirely  abstract  in  its  nature.  If  there  was  any 
evidence  tending  to  this  conclusion,  which  ought  to  have  been 
submitted  to  the  jury,  the  instruction  ought  to  have  been  given. 
But  if  there  was  no  such  evidence,  the  Court  could  not  be 
required  to  say,  hypothetically,  what  would  be  the  law  had  the 
evidence  existed. 

This  Court  is  of  opinion  that  the  Circuit  Court  erred  in  admit* 
ting  the  record  of  the  deed  offered  in  evidence  to  be  read  to  the 
jury,  without  any  evidence  that  the  original  was  in  the  power 
of  the  party  offering  the  copy.  The  judgment  therefore  is  to  be 
reversed,  and  the  cause  remanded  to  the  said  Court,  with  direc- 
tions that  the  verdict  be  set  aside,  and  a  venire  facias  de  now 
be  awarded. 


Beabhear  05.  West  and  others.* 


Francis  Brashear,  being  heavily  indebted  to  West  and  others, 
executed  a  general  assignment  of  all  his  property  to  Mifflin  and 
others,  as  trustees  for  the  benefit  of  his  creditors.  The  validity 
of  this  assignment  was  impeached  on  grounds,  which  are  suffi- 
ciently set  forth  in  the  following  extract  from  the  opinion  of  C. 
J.  Marshall. 

*^  This  instrument  conveys  to  Samuel  Mifflin,  John  Lapseley, 

•  7  Peters,  60S. 
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and  Henry  Nixon,  all  his  estate,  real,  personal,  and  mixed,  in 
trust  to  sell  the  same  as  soon  as  conveniently  may  be,  and  to  col- 
lect all  debts  due  to  the  said  West,  and  to  pay  and  discharge  the 
debts  due  from  him,  first  to  certain  preferred  creditors,  and  after- 
wards to  creditors  generally ;  *  provided,  nevertheless,  that  none 
of  the  above  described  creditors  shall  be  entitled  to  receive  any 
part  or  dividend  of  the  property  hereby  conveyed,  or  its  pro- 
ceeds, who  shall  not,  within  ninety  days  from  the  date  hereof, 
sign  and  execute  a  full  and  complete  release  of  all  claims  and 
demands  upon  the  said  Francis  West,  of  any  nature  or  sort 
whatsoever.' " 

"  This  deed  was  executed  on  the  21st  day  of  April,  1807,  was 
acknowledged  before  the  mayor  of  the  city  of  Philadelphia  on 
the  22d,  and  was  recorded  in  the  proper  office  of  the  city  and 
county  on  the  27th  of  the  same  month.  Its  validity  appears 
never  to  have  been  questioned  in  the  State  of  Pennsylvania. 

**  The  objections  made  to  it  in  argument  are, 

"  1.  That  the  creditors  were  not  consulted. 

"  2.  That  they  do  not  appear  to  have  assented  to  the  deed. 

**  3.  That  possession  was  not  delivered. 

*^  4.  That  the  assignment  is  in  general  terms. 

**  5.  That  it  excludes  all  creditors  who  shall. not,  within  ninety 
days,  execute  a  release  of  all  claims  and  demands  on  the  said 
Francis  West,  of  any  nature  or  sort  whatsoever. 

"1.  It  is  not  necessary  to  the  validity  of  a  deed  of  assignment 
that  creditors  should  be  consulted,  though  the  propriety  of  pur- 
suing such  a  course  will  generally  suggest  it,  where  they  can  be 
conveniently  assembled.  But  be  this  as  it  may,  it  cannot  be  ne- 
cessary that  the  fact  should  appear  on  the  face  of  the  deed.  Had 
it  been  material,  it  ought  to  have  been  suggested  in  the  bill.  The 
fact  would  then  have  been  put  in  issue,  and  might  have  been 
proved. 

"  2.  The  same  answer  may  be  given  to  the  second  objection. 
The  bill  does  not  allege  the  refusal  of  the  creditors  to  assent  to 
the  deed  of  assignment.  That  fact  is  not  put  in  issue.  The 
acceptance  of  the  trust  by  the  trustees,  and  the  acquiescence  of 
the  creditors  for  more  than  twenty  years,  afford  presumptive 
evidence  in  favor  of  their  assent :  and  that  is  sufficient^  in  a  case 
in  which  it  is  not  made  a  subject  of  direct  inquiry  by  the  plead- 
ings. 

**  3.  The  real  estate  passed  by  delivery  of  the  deed.     The 
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claims  on  Brashear  were  not  objects  of  delivery.  They  could  be 
assigned  only  in  equity ;  and  notice,  when  given,  consummated 
the  assignment.  The  question  of  delivery  is  not  made  in  the 
proceedings.  It  is  not  alleged  that  West  retained  possession  of 
any  part  of  the  property  conveyed  in  the  deed.  Fraud  may  be 
given  in  evidence,  but  is  not  to  be  presumed. 

^'  4.  It  is  also  objected  that  the  assignment  is  in  general  terms, 
and  that  no  schedule  of  the  property  is  annexed. 

"  That  a  general  assignment  of  all  a  man's  property  is,  per  se^ 
fraudulent,  has  never  been  alleged  in  this  country.  The  right  to 
make  it  results  from  that  absolute  ownership  which  every  man 
claims  over  that  which  is  his  own.  That  it  is  a  circumstance 
entitled  to  consideration,  and  in  many  cases  to  weighty  conside- 
ration, is  not  to  be  controverted.  If  a  man  were  to  convey  his 
whole  estate,  and  afterwards  to  contract  debts,  there  would  be 
much  reason  to  suspect  a  secret  trust  for  his  own  benefit.  The 
transaction  would  be  closely  inspected,  and  a  sweeping  convey- 
ance of  his  whole  property  would  undoubtedly  form  an  important 
item  in  the  testimony  to  establish  fraud.  So  in  many  other  cases 
which  might  be  adduced.  But  a  conveyance  of  all  his  property 
for  the  payment  of  his  debts,  is  not  of  this  description.  It  is  not 
of  itself  calculated  to  excite  suspicion.  Creditors  have  an 
equitable  claim  on  all  the  property  of  their  debtor  ;  and  it  is  his 
duty,  as  well  as  his  right,  to  devote  the  whole  of  it  to  the  satis- 
faction of  their  claims.  The  exercise  of  this  right  by  the  honest 
performance  of  this  duty  cannot  be  deemed  a  fraud.  If  trans- 
ferring every  part  of  his  property,  separately,  to  individual  cre- 
ditors in  payment  of  their  several  debts,  would  be  not  only  fair 
but  laudable,  it  cannot  be  fraudulent  to  transfer  the  whole  to 
trustees  for  the  benefit  of  all. 

^  In  England  such  an  assignment  could  not  be  supported,  be- 
cause it  is  by  law  an  act  of  bankruptcy,  and  the  law  takes 
possession  of  a  bankrupt's  estate  and  disposes  of  it.  But,  in  the 
United  States,  where  no  bankrupt  law  exists  for  setting  aside 
a  deed  honestly  made  for  transferring  the  whole  of  a  debtor's 
estate,  for  the  payment  of  his  debts,  the  preference  given  in 
this  deed  to  favored  creditors,  though  liable  to  abuse,  and  per- 
haps to  serious  objections,  is  the  exercise  of  a  power  resulting 
from  the  ownership  of  property,  which  the  law  has  not  yet 
restrained.    It  cannot  be  treated  as  a  fraud. 

**  5.  The  fifth  and  most  serious  objection  is,  that  the  deed  ex- 
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eludes  all  creditors  who  shall  not  within  ninety  days  execute  a 
release  of  all  claims  and  demands  on  the  said  Francis  West,  of 
any  nature  or  kind  whatsoever. 

**  The  stipulation  cannot  operate  to  the  exemption  of  any  portion 
of  a  debtor's  property  from  the  payment  of  his  debts.  If  a 
surplus  should  remain  after  their  extinguishment,  that  would  be 
rightfully  his.  Should  the  fund  not  be  adequate,  no  part  of  it 
is  relinquished.  The  creditor  releases  his  claim  only  to  the 
future  labors  of  his  debtor.  If  this  release  were  voluntary,  it 
would  be  unexceptionable.  But  it  is  induced  by  the  necessity 
arising  from  the  certainty  of  being  postponed  to  all  those 
creditors  who  shall  accept  the  terms  by  giving  the  release.  It 
is  not  therefore  voluntary.  Humanity  and  policy,  however, 
both  plead  so  strongly  in  favor  of  leaving  the  product  of  his 
future  labor  to  the  debtor,  who  has  surrendered  all  his  property, 
that,  in  every  commercial  country  known  to  us,  except  our  own, 
the  principle  is  established  by  law.  This  certainly  furnishes  a 
very  imposing  argument  against  its  being  detmed  fraudulent. 

"  The  objection  is  certainly  powerful,  that  its  tendency  is  to 
delay  creditors.  If  there  be  a  surplus,  this  surplus  is  placed,  in 
some  degree,  out  of  the  reach  of  those  who  do  not  sign  the 
release,  and  thereby  entitle  themselves  under  the  deed.  The 
weight  of  this  argument  is  felt.  But  the  property  is  not  entirely 
locked  up.  A  court  of  equity,  or  courts  exercising  chancery 
jurisdiction,  will  compel  the  execution  of  the  trust,  and  decree 
what  may  remain  to  those  creditors  who  have  not  acceded  to 
the  deed.  Yet  we  are  far  from  being  satisfied  that,  upon 
general  principles,  such  a  deed  ought  to  be  sustained. 

**  But  whatever  may  be  the  intrinsic  weight  of  this  objection, 
it  seems  not  to  have  prevailed  in  Pennsylvania.  The  construc- 
tion which  the  courts  of  that  State  have  put  on  the  Pennsylva- 
nia statute  of  frauds  must  be  received  in  the  courts  of  the  United 
States. 

"In  Lippincott  and  Annesly  vs.  Baker,  2  Binney,  174,  this 
question  arose,  and  was  decided,  after  elaborate  argument,  in 
favor  of  the  validity  of  the  deed.  This  decision  was  made  in 
1809,  and  has,  we  understand,  been  considered  ever  since  as 
settled  law. 

"  In  Pierpoint  and  Lord  vs.  Graham,  4  Wash.  Rep.  232,  the 
same  question  was  made,  and  was  decided  by  Judge  Washing- 
ton in  favor  of  the  validity  of  the  deed.    This  decision  was 
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made  in  1816.  We  are  informed  of  no  contrary  decision  in 
the  State  of  Pennsylvania,  and  must  consider  it  as  a  settled 
construction  of  their  statute.  The  validity  of  the  deed  cannot 
now  be  controverted,  no  actual  fraud  being  imputed  to  it.' 


w 


The  right  of  an  insolvent  debtor  to  prefer  one  of  his  cieditora  to  the  exclmioD 
of  another,  which  is  assumed  by  the  Court,  in  each  of  the  foregoing  opinions, 
to  be  conceded,  was  a  familiar  principle  of  the  common  law  in  the  time  of  Lord 
Holt.  Hopkins  rs.  Gray,  7  Mod.  Rep.  139.  ''It  would  seem,"  says  Jndge 
Marshall,  in  Sexton  vs.  Wheaton,  8  Wheat.  Rep.  223,  6  Cond.  Rep.  418,  <*  to 
be  a  consequence  of  that  absolute  power  which  a  man  possesses  over  his  own 
property,  that  he  may  make  any  disposition  of  it  which  does  not  interfere  with 
the  existing  rights  of  others,  and  such  disposition,  if  it  be  fiur  and  real,  will  be 
valid.  The  only  limitations  on  this  power  are  those  which  are  prescribed  by 
law."  S.  P.  Hatch  vs.  Smith,  5  Mass.  49 ;  Savings'  Bank  vs.  Bates,  8  Conn. 
506 ;  Hichley  vs.  Farmers  &c.  Bank,  5  Gill.  &,  J.  377 ;  Camenm  rs.  Montgo- 
mery, 13  Seij.  &  Rawle,  132;  Murray  vs.  Riggs,  16  Johns.  671 ;  Bank  of 
United  States  et  al.  vs.  Huth,  4  B.  Monr.  423 ;  Eastman  vs.  M'Calpin,  1  Kelly, 
167.  The  right  seems  inseparable  from  the  capacity  to  contract,  and  belongs 
to  corporations  as  wel^as  to  individuals.  Catiin  vs.  The  Eagle  Bank,  6  Conn. 
233 ;  Pope  vs.  Brandon,  2  Stew.  401 ;  State  vs.  Bank  of  Maryland,  6  Gill,  d^  J. 
205.  In  Tompkins  vs.  Wheeler,  16  Peters,  106,  the  assignment  was  made  a 
few  days  prior  to  the  issuing  of  execution  upon  certain  judgments  against  the 
assignor,  the  efl»ct  of  which  was  to  place  the  entire  property  beyond  the  reach 
of  the  judgment  creditors.  In  passing  upon  the  validity  of  the  deed,  the  Court 
in  their  opinion  say,  ''  There  is  no  evidence  of  any  deception  practised  by 
Wheeler  to  lull  him  (the  judgment  creditor)  to  sleep,  or  to  procure  any  delay  in 
issuing  execution  on  the  judgments.  It  was  done  in  the  ordinary  course  of 
judicial  proceedings.  And  if  the  principle  be  sound,  that  a  debtor  may  lawfully 
apply  his  property  to  the  payment  of  the  debts  of  such  creditors  as  he  may 
choose  to  prefer,  he  may  certainly  elect  the  time  when  it  is  to  be  done,  so  as  to 
make  it  effectual.  And  such  preference  must  necessarily  operate  to  the  preju- 
dice of  creditors  not  provided  for,  and  cannot  furnish  any  evidence  of  a  fi!auda- 
lent  intention." 

Nor  is  it  any  objection  against  an  assignment,  that  it  is  intended  to  secure  an 
existing  creditor,  not  only  for  existing  claims  and  engagements,  but  for  future 
advances  and  responsibilities.  The  question  is  as  to  the  honesty  of  the  inten- 
tion. Hendricks  vs.  Robinson,  2  Johns.  Chan.  283 ;  Shirras  et  al.  vs.  Craig  & 
Mitchell,  7  Cranch,  34 ;  2  Cond.  Rep.  407 ;  Commercial  Bank  vs.  Cunningham, 
24  Picker.  270. 

The  public  opinion  has  induced  legislative  enactments  in  many  of  the  States, 
taking  away  from  an  insolvent  debtor  this  privilege,  and  placing  all  creditors 
upon  a  common  footing.  In  such  States,  all  conveyances  made  in  contempla- 
tion of  insolvency  enure  to  the  equal  benefit  of  the  creditors.  But  it  is  truly 
observed  by  Mr.  Angell,  in  his  little  treatise  on  Assignments,  that  the  only 
practicable  mode  of  securing  an  equal  distribution  of  an  insolvent's  estate  is  l^ 
a  bankrupt  law.    Nothing  else  can  prevent  a  debtor,  in  anticipation  of  insol- 
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vency,  from  paying  confidential  creditors.  The  student  will  find  in  the  opinion 
of  Chancellor  Kent,  in  Riggs  vs.  Murray,  2  Johns.  Chan.  Rep.  678,  some  very 
just  and  eloquent  reflections  on  this  subject,  which  are  however  controvertad 
with  great  ability  by  Chancellor  Johnson,  in  Niolon  vs.  Douglas,  2  Hill's  C. 
R.  443. 

The  assignment  may  be  made  directly  to  the  creditor  by  way  of  mortgage  or 
pledge,  or  in  trust  for  his  use.  Stevens  vs.  Bell,  6  Mass.  343.  Nor  is  it  neces- 
sary that  the  trustee  should  be  a  creditor.  Wilt  vs.  Franklin,  1  Binn.  514. 
Bank  of  the  United  States  vs.  Huth,  4.B.  Mon.  423.  <«  We  cannot,"  says  C.  J. 
Ewing,  in  the  last  case,  "  perceive  any  good  reason  for  requiring  the  trustee  to 
be  a  creditor.  The  nominal  consideration  of  one  dollar  is  sufficient  to  support 
the  use,  and  if  it  were  not,  the  covenant  or  undertaking  of  the  trustees  is  suffi* 
cient  to  execute  the  trust.  The  legal  title  passes  by  the  execution  and  accep- 
tance of  the  deed  by  the  trustees.  But  they  are  invested  with  the  legal  title, 
not  as  donees  or  volunteers  holding  the  property  for  themselves,  but  holding  it 
in  trust  for  the  use  of  creditors,  the  security  of  whose  subsisting  and  unsatis- 
fied debts  forms  a  sufficient  consideration  and  inducement  to  the  act,  to  free  the 
conveyance  fnm  that  imputation  of  fraud  which  would  result  from  a  naked  gift 
We  cannot  perceive  any  reason  for  a  difierence  between  a  deed  made  to  disin- 
terested and  competent  trustees  for  the  use  of  creditors,  and  one  made  to  a  cre- 
ditor for  the  use  of  himself  and  other  creditors.  If  th^pe  be  any  foundation  for 
a  difference,  it  is  in  favor  of  one  made  to  disinterested  persons,  as  they  would 
be  most  likely  to  do  impartial  justice  in  the  administration  of  the  assets  among 
all  the  creditors,  having  no  interest  to  swerve  them  from  its  observance." 

Where  the  assignment  is  made  to  trustees  for  the  benefit  of  creditors  it  is  not 
necessary  (unless  in  Massachusetts,  where  they  have  no  Court  of  Chancery), 
that  the  latter  should  be  parties  to  the  deed,  or  assent  directly  thereto.  **  The 
creditor  is  at  liberty  to  reject  the  beneficiary  interest,  and  if  he  does  so,  it  falls 
to  the  ground.  But  if  the  trust  be  for  his  benefit,  the  law  presumes  his  assent 
to  it,  until  the  contrary  is  shown.  It  is  sufficient,  in  general,  in  such  cases, 
that  there  is  a  competent  grantor  to  convey,  and  a  competent  grantee  to  take 
the  property."  Halcey  vs.  Whitney,  4  Mason  Eep.  206 ;  S.  P.  Cunningham 
vs.  Freeborn,  11  Wend.  Rep.  240. 

But  this  assent  cannot  be  presumed  where  there  are  any  onerous  or  unequal 
conditions  attached  to  the  assignment,  Halcey  vs.  Whitney,  4  Mas.  Rep.  206  ; 
Wheeler  vs.  Sumner,  4  Mas.  183;  Todd  vs.  Buckman,  2  Fair.  41. 

It  is  not  believed  that  the  English  rule  is  different.  The  case  of  Walwyn 
rs.  Coutte,  3  Men.  R.  707,  6  Cond.  Chan.  Rep.  7,  which  is  supposed  to  be 
inconsistent  with  this  doctrine,  was  commented  upon  in  Garrard  vs.  Lauderdale, 
3  Sim.  1,  by  Sir  Launcelot  Shadwell,  who  supposes  the  principle  of  that  case 
to  be,  that  where  a  debtor,  for  his  own  convenience,  makes  a  disposition  between 
himself  and  a  third  person,  constituting  him  trustee  as  between  themselves  for 
the  payment  of  his  debte,  and  this,  without  concert  with,  or  notice  to  his  credit- 
ors, he  may  countermand  it.  And  Lord  Brougham,  before  whom  this  last  case 
afterwards  came  up,  in  2  Rnss.  &,  Mylne,  461,  says  of  the  instrument  in 
Walwyn  vs.  Coutts,  that  it  was  not  so  much  a  conveyance  vesting  a  trust  in  A, 
for  the  benefit  of  the  creditors  of  the  grantor,  as  an  arrangement  made  by  a 
debtor  for  his  own  personal  convenience  and  accommodation  for  the  payment  of 
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his  own  debts,  in  an  order  prescribed  by  himself.  **  Itfwill  be  seen  then," 'says  G. 
Johnston  in  Tennant  vs.  Stoney,  1  Richardson's  E.  R^p.  222,  "  that  the  appli- 
cation of  the  principle  depends  upon  the  construction  of  the  instniment,  and 
the  intention  with  which  it  was  executed.  If  it  appear  that  the  trustee  was 
not  intended  to  be  the  trustee  of  the  creditors,  but  of  the  grantor,  his  mere 
agent,  and  that  the  conveyance  was  executed  simply  with  a  view  to  enaUe  him 
to  perform  the  acts  directed,  these  cases  say  the  deed  is  revocable ;  though  it  is 
not  clear  that  it  could  be  revoked  after  coming  to  the  knowledge  of  their 
creditors,  and  against  their  wish  expressed  before  the  revocation."  And  this 
is  the  interpretation  put  upon  those  cases  in  Bell  vs.  Cureton,  8  Con.  Eng. 
Ch.  Rep.  103,  by  Sir  C.  Pepys.  ^  These  two  cases,"  says  he, ''  so  &r  from 
deciding  that  a  cestui  que  trust  becoming  entitled  under  a  voluntary  settlement, 
had  not  a  good  title  against  the  settlor,  proceeded  upon  this,  that  the  relation  of 
trustee  and  cestui  que  trust  never  existed  between  the  creditor  and  the  trustee 
of  the  trust  deeds,  but  that  the  settlor  was  himself  the  only  cesttd  que  trusiy  and 
therefore  entitled  to  direct  the  application  of  his  own  trust  fund.  The  grounds 
upon  which  the  judges,  who  decided  those  cases,  professed  to  proceed,  are  suf- 
ficient to  prevent  them  from  being  considered  as  auth<»rities  against  the  former 
well-established  doctrine." 

If,  however,  the  conveyance  is  directly  to  creditors,  it  is  said  in  some  of  the 
cases,  to  be  material  to  show  their  assent  to  it,  inasmuch  as  it  requires  the 
agreement  of  two  parties  to  make  a  contract.  Cunningham  vs.  Freeborn,  11 
Wend.  Rep.  248 ;  Nicoll  i;^.  Mum.  4  J.  C.  Rep.  629. 

In  Tompkins  vs.  Wheeler,  16  Peters,  119,  the  deed  was  directly  to  the  cre- 
ditors. It  was  placed  by  the  grantor  in  the  clerk's  office  to  be  recorded. 
Judge  Thompson,  delivering  the  opinion  of  the  Court,  says :  **'  It  was  put  out  of 
the  possession  and  control  of  the  grantor.  The  grantees  in  the  deed  are  nu- 
merouB,  and  all  could  not  have  the  actual  possession  of  it  It  is  laid  down  in 
Sheppard's  Touchstone,  68,  that  if  a  deed  be  delivered  to  a  stranger  for  the  use 
of  the  grantee,  without  any  condition  annexed,  making  it  an  escrow,  it  is  a  de- 
livery to  the  grantee.  The  delivery  to  the  clerk  to  be  recorded  may  well  be 
considered  as  falling  within  this  rule.  This  principle  is  fully  recognised  in  the 
case  of  Doe  vs.  Knight,  6  Bam.  &  Cress.  692,  that  a  delivery  of  a  deed  to  a 
third  person  for  the  use  of  the  party  in  whose  fiivor  it  is  made,  where  the  grantor 
parts  with  all  control  over  the  deed,  is  eflfectnal,  and  operates  from  the  instant 
of  such  delivery." 

The  question  how  far  retention  of  the  possession  of  the  property  by  the 
assignor  is  evidence  of  fraud,  has  been  considered  to  some  extent  in  a  previous 
note.  The  strict  rule  of  the  Supreme  Court,  as  we  have  seen,  is  subject  to 
this  limitation,  that  change  of  possession  is  not  necessary  where  it  is  incon- 
sistent with  the  provisions  of  the  deed,  or  impracticable  from  the  situation  of 
the  property.  In  Tompkins  vs.  Wheeler,  16  Peters,  106,  the  assignor  con- 
tinued to  hold  and  manage  the  fund  which  had  been  assigned,  the  credit(»« 
having  appointed  no  agent  or  trustee  for  this  purpose  according  to  the  terms 
of  the  deed,  and  the  Court  say  on  this  point,  ^  If  the  fund  had  remained  in  the 
possession  of  Wheeler  for  his  own  benefit,  it  might  have  cast  a  suspicion 
upon  the  fairness  of  the  transaction ;  but  there  is  no  proof  of  any  such  object 
or  design,  or  of  any  fiict  from  which  an  inference  of  malafdes  can  be  drawn ; 
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bat  on  the  contrary  the  object  of  hie  continuing  in  the  possession  of  the  pro- 
perty is  satisfactorily  accounted  for  by  the  circumstances  of  the  case.  It 
consisted  principally  of  unsettled  accounts  and  choses  in  action,  which  he  was 
much  more  competent  to  settle  than  a  stranger  could  have  been.  It  was,  there- 
fore, for  the  benefit  of  the  creditors  that  he  continued  to  settle  up  these  ac- 
counts, and  to  pay  over  to  them  the  money,  as  the  proofs  show  that  he  did. 
This  was  by  the  express  consent  of  some  of  the  creditors,  and  the  presumed 
consent  of  all,  as  no  dissent  or  complaint  appears  to  have  been  made  by  any, 
and  no  one  had  any  right  to  complain  but  the  parties  who  were  to  receive  the 
benefit  of  the  assignment.  This  possession  was  held  at  the  will  and  pleasure 
of  the  creditors,  which  they  could  at  any  time  have  withdrawn  if  dissatisfied 
with  the  oumagement  of  Wheeler ;  and  this  was  a  substantial  compliance 
with  that  part  of  the  assignment  which  relates  to  the  appointment  of  an  agent 
or  trustee  for  the  purpose  of  executing  and  fulfilling  the  trusts  and  purposes  of 
the  assignment.  The  creditors  were  of  course  to  be  judges  of  the  fitness  and 
competency  of  such  agent  or  trustee,  and  they  were  the  only  parties  interested 
in  the  faithful  discharge  of  his  duties.  No  formal  appointment  was  necessary ; 
an  express  or  implied  assent  of  the  creditors  to  Wheeler's  acting  as  agent  or 
trustee,  was  all  tiiat  could  be  required  according  to  a  fair  interpretation  of  the 
assignment" 

No  question  has  been  more  learnedly  discussed  in  the  American  Courts,  than 
that  relating  to  the  validity  of  a  stipulation  in  a  deed  of  assignment,  for  a 
release  from  the  accepting  creditors,  and  in  this  connexion  the  opinions  of 
Mr.  Justice  Story  in  Halcey  vs,  Whitney,  4  Mason's  C.  C.  R.  206 ;  of  Mr.  Jus- 
tice Sutherland  in  Grover  vs,  Wakeman,  11  Wend.  187,  and  of  Chancellor 
Johnston  in  Niolon  vs.  Douglas  et  al.  2  Hill's  Ch.  Rep.  443,  deserve  particular 
mention.  In  the  first  and  the  last  of  these  cases,  the  Court  held  the  stipulation  to 
be  valid,  both  upon  principle  and  the  weight  of  authority,  and  the  rule  of  these 
decisions  has  been  followed  in  Massachusetts,  Maine,  New  Hampshire,  Penn- 
eylvania,  Virginia,  and  Alabama.  Andrews  vs.  Ludlow,  5  Picker.  28 ;  Fox  vs, 
Adams,  6  Green,  246;  Havens  vs,  Richardson,  5  N.  H.  Rep.  113;  Livingston 
vs.  Bell,  3  Watts,  198 ;  Skipwith  vs,  Cunningham,  8  Leigh,  271 ;  Robinson  vs, 
Rapelye  &  Smith,  2  Stewart,  86. 

On  the  other  hand,  the  validity  of  such  a  stipulation  was  assailed  with  great 
force  and  learning  by  Mr.  Justice  Sutherland,  in  Grover  v.  Wakeman,  a  large 
majority  of  the  Court  of  Errors  concurring  with  him,  and  the  same  doctrine 
prevails  in  Connecticut,  Ohio,  and  Missouri.  Ingraham  vs.  Wheeler,  6  Conn. 
Rep.  277 ;  Atkinson  vs,  Jordan,  6  Ohio,  293 ;  6  Missouri  Rep.  302. 

In  England  such  a  stipulation  has  been  held  good,  even  against  the  Crown, 
Rex  vs.  Watson,  3  Price  Rep.  6. 

In  Halcey  vs.  Whitney,  4  Mason  Rep.  206,  where  the  assignment  contained 
a  stipulation  for  a  release,  the  question  was  discussed,  whether  a  reservation  of 
the  ultimate  surplus  to  the  debtor,  did  not  render  the  deed  fraudulent.  ^  What," 
says  Judge  Story,  "  is  there  fraudulent  in  this  ?  The  creditors  are  at  liberty 
to  come  in  if  they  please ;  if  they  do  not,  the  debtor  stipulates  that  the  assign- 
ment shall  not  carry  the  whole  interest,  but  so  much  only  as  is  necessary  to  dis- 
charge the  debts  of  the  assenting  creditors,  and  the  residue  remains  as  a  fund 
for  the  payment  of  other  creditors  if  they  choose  to  attach. 
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*<  It  is  not  held  by  a  secret  bust  for  the  benefit  of  the  debtor,  bat  avowed  to 
be  asurplos  belonging  to  him.  The  non-asBeDting  cieditarB  are  not  defiaated  or 
delayed  of  their  legal  remedy  for  this  sarplos.  They  may  attach  it  by  a  trofitee 
process,  and  appropriate  it  to  themselves  as  the  debtor's  property.  I  know  no 
difference  in  point  of  law  between  such  a  case,  and  a  conveyance  of  propei^ 
to  particular  creditors  as  security  for  their  debts,  with  %  liberty  to  eell  that  pro- 
perty and  pay  the  surplus  to  the  debtor.  The  latter  has  never  been  deemed 
fraudulent  as  to  other  creditors."  And,  after  reviewing  various  Ajoerican 
authorities,  the  learned  judge  thus  concludes :  ^  I  cannot  say  that  such  a  reser- 
vation constitutes  per  se  a  badge  of  fraud,  or  that  it  ought  to  be  deemed  an 
attempt  to  lock  up  the  property  from  creditors,  if  in  all  other  respects  the  con- 
veyance be  free  from  taint."  This  case,  however,  seems  to  be  inconsistent  with 
Mackie  vs.  Cairns,  6  Cow.  647,  where  a  reservation  for  the  assignor  was  held 
to  render  the  conveyance  wholly  void  as  to  creditors,  who  had  not  become  par- 
ties to  it 


Black  et  al.  vs.  Zacharie  &  Co.* 

A  Voluntary  Assignment  of  personal  property,  executed  in  South  Carolina  by  the 
owner,  is  valid  against  a  subsequent  attachment  of  the  same  in  Louisiana, 
although  the  property  is  situated  in  the  latter  State. 

Mr,  Justice  Story  delivered  the  opinion  of  the  Court 
This  is  a  writ  of  error  to  the  Circuit  Court  of  the  United 
States  for  the  eastern  district  of  Louisiana.  The  original  suit 
was  brought  in  the  State  court,  against  Black  alone,  upon  an 
attachment  issued  by  Zacharie  &  Company  against  him,  he 
being  a  citizen  of  South  Carolina,  and  not  resident  in  Louisiana ; 
and  upon  this  attachment  certain  shares  of  Black,  in  the  Carroll- 
ton  Bank,  and  the  Gas  Light  and  Banking  Company  in  Louisiana, 
were  attached  to  answer  the  exigency  of  the  writ.  Black 
appeared  in  the  suit,  and  caused  it  to  be  removed  into  the  Circuit 
Court.  Black,  upon  his  appearance,  pleaded  that  prior  to  the 
attachment  he  had  assigned  the  attached  stock  to  James  Chap- 
man, of  South  Carolina,  by  a  trust-deed,  for  the  benefit  of  all  his 
creditors.  After  the  removal  of  the  suit  into  the  Circuit  Court, 
Chapman  filed  an  intervention,  according  to  the  Louisiana  prac- 
tice, and  became  a  party  to  the  suit  to  protect  his  interest  under 
the  trust-deed.    In  his  petition  of  intervention  he  asserted  his 

*  3  Howard,  483. 
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title,  and  that  he  had  given  due  notice  thereof  to  the  Carrollton 
Bank,  and  the  Gas  Light  and  Banking  Company ;  and  that 
Zacharie  &  Co.  had  due  notice  thereof  before  their  attachment. 

The  cause  was  tried  by  a  jury  upon  the  pleadings  in  the  case ; 
and  upon  the  trial  it  was  proved  that  the  assignment  was  made 
by  the  trust-deed  in  South  Carolina,  by  Black  to  Chapman,  on 
the  28th  of  April,  1841.  The  attachment  of  Zacharie  &  Co. 
was  made  on  the  4th  of  May,  1841,  with  a  full  knowledge  of  the 
assignment.  Long  before  the  attachment,  the  stock  in  the  Car- 
rollton Bank  had  been  transferred  and  pledged  to  the  Carrollton 
Bank,  for  a  stock  loan,  and  was  then  held  by  that  bank,  under 
that  transfer,  the  equity  of  redeeming  the  same  only  remaining 
in  Black.  On  the  15th  of  April,  1841,  Black  had  executed  a 
letter  of  attorney  to  the  cashier  of  the  Gas  Light  and  Banking 
Company,  to  transfer  the  same  to  the  Bank  of  South  Carolina, 
of  which  notice  was  sent  on  the  next  day  to  the  Gas  Light  and 
Banking  Company,  and  notice  was  received  by  the  latter  on  the 
22d  of  April ;  but  owing  to  some  informality  in  the  letter  of 
attorney,  the  transfer  was  not  then  made,  but  the  paper  was 
sent  back  to  be  corrected,  the  company  then  agreeing  to  trans- 
fer it  when  the  informality  was  corrected.  The  Bank  of  South 
Carolina  was  a  holder  of  the  stock,  under  this  power,  for  value ; 
and  of  this  transaction  also  Zacharie  &  Co.  had  notice  before 
their  attachment. 

At  the  trial,  the  jury  found  a  verdict  for  the  original  plaintiffs, 
and  judgment  thereupon  passed  for  them.  Two  bills  of  excep- 
tions were  taken  to  the  ruling  of  the  Court  at  the  trial,  and 
upon  these  exceptions  the  cause  has  been  brought  before  this 
Court. 

It  does  not  seem  necessary  to  recite  at  large  the  matters  con- 
tained in  these  exceptions.  They  give  rise  to  two  questions, 
which  have  been  fully  argued  at  the  bar,  although  very  inartifi- 
cially  presented  in  the  record  :  First,  whether  at  the  time  of  the 
commencement  of  the  suit  of  Zacharie  &  Co.  there  was  any  debt 
due  to  them,  upon  which  the  attachment  could,  under  the  cir- 
cumstances, be  maintained  ?  Secondly,  whether  the  assignment 
to  Chapman  being  made  in  South  Carolina,  and  known  to 
Zacharie  &  Co.  at  the  time  of  their  attachment,  and  being  by  the 
laws  of  South  Carolina,  a  good  and  valid  assignment,  is  entitled 
to  a  priority  over  the  attachment.  The  latter  question,  so  far 
as  it  respected  the  notice  to  Zacharie  &  Co.,  and  the  equity  of 
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the  assignee,  is  not  so  precisely  put  as  it  is  obvious  it  was  intended 
to  be,  in  the  instructions  asked  by  the  intervenor.  But  it  is 
plain,  from  the  qualifications  of  those  instructions  suggested  by 
the  Court,  that  the  Court  held  that  the  delivery  of  the  stock  was 
not  complete,  and  that  the  assignment  did  not  pass  the  right  to 
the  stock  to  the  assignee,  unless  the  transfer  was  entered  upon 
the  books  of  the  bank,  notwithstanding  the  notice  ;  and  that  the 
law  of  Louisiana  upon  the  point  was  different  from  that  of  South 
Carolina.  In  this  way  only  is  the  verdict  at  all  reconcilable 
with  the  admitted  state  of  facts. 

In  respect  to  the  first  question,  it  is  plain  to  us  that  there 
was  no  debt  due  to  Zacharie  &  Co.,  at  the  time  when  the  attach- 
ment was  made.  The  supposed  debt  was  for  the  proceeds  of  a 
cargo  of  sugar  and  molasses,  sold  by  Black  on.account  of  Zacha* 
rie  &  Co.  Assuming  those  proceeds  to  be  due  and  payable, 
Zacharie  &  Co.  had  drawn  certain  bills  of  exchange  upon  Black, 
which  had  been  accepted  by  the  latter  for  the  full  amount  of 
those  proceeds ;  and  all  of  these  bills  had  been  negotiated  to 
third  persons,  and  were  then  outstanding,  and  three  of  them 
were  not  yet  due.  It  is  clear  upon  principles  of  law,  that  this 
was  a  suspension  of  all  right  of  action  in  Zacharie  &  Co.,  until 
after  those  bills  had  become  due  and  dishonored,  and  were  taken 
up  by  Zacharie  &;  Co.  It  amounted  to  a  new  credit  to  Black 
for  the  amount  of  those  acceptances,  during  the  running  of  the 
bills,  and  gave  Black  a  complete  lien  upon  those  proceeds  for 
his  indemnity  against  those  acceptances,  until  they  were  no 
longer  outstanding  after  they  had  been  dishonored. 

Whether  the  transactions  by  the  drawing  and  acceptance  of 
these  bills  amounted  to  a  novation  of  the  debt,  which  might  other- 
wise be  due  under  the  account  current  for  the  sales  of  the  sugar 
and  molasses,  it  is  not  necessary  to  decide ;  for,  assuming  that 
these  transactions  might  be  treated  as  a  conditional  novation  only 
and  not  as  an  absolute  novation,  it  would  make  no  difference  in 
the  conclusion  to  which  we  should  arrive  under  the  circum* 
stances  of  this  case. 

It  is  true  that  the  statute  law  of  Louisiana  allows,  in  certain 
cases,  an  attachment  to  be  maintained  upon  debts  not  yet  due. 
But  it  is  only  under  very  special  circumstances,  and  the  present 
case  does  not  fall  within  any  predicament  prescribed  by  that 
law.  The  statute  does  not  apply  to  debts  resting  in  mere  con- 
tingency, whether  they  will  ever  become  due  to  the  attaching  ^ 
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creditor  or  not ;  nor  to  any  case  except  of  absconding  debtors ; 
and  this,  therefore,  is  a  case  not  governed  by  it  We  think,  then, 
that  there  was  error  in  the  ruling  of  the  Court  in  admitting,  that 
there  was  a  sufficient  debt  established  by  the  evidence  to  main- 
tain the  attachment. 

The  other  point  is  one  of  much  greater  importance,  although 
in  our  judgment  not  attended  with  any  intrinsic  difficulty.  We 
admit,  that  the  validity  of  this  assignment  to  pass  the  right  to 
Black  in  the  stock  attached,  depends  upon  the  law  of  Louisiana 
and  not  upon  that  of  South  Carolina.  From  the  nature  of  the 
stock  of  a  corporation,  which  is  created  by  and  under  the  author- 
ity of  a  State,  it  is  necessarily,  like  every  other  attribute  of  the 
corporation,  to  be  governed  by  the  local  law  of  that  State,  and 
not  by  the  local  law  of  any  foreign  State.  And  in  the  present 
case,  if  the  local  law  of  Louisiana  had  prohibited  (as  we  think  it 
had  not)  any  assignment  of  an  equitable  interest  in  the  stock 
attached,  we  should  not  have  scrupled  to  have  followed  that  law. 
The  question  is  not  here,  whether  the  legal  interest  in  the  stock 
passed  by  the  assignment  before  a  transfer  of  the  stock  upon 
the  books  of  the  corporations,  but  whether  the  equitable  interest 
therein  as  contradistinguished  from  the  legal  interest,  did  not 
pass  to  and  vest  in  the  assignee  by  the  law  of  Louisiana,  so  as 
to  oust  the  right  of  any  creditor  with  full  notice  of  the  assign- 
ment from  divesting  the  title  of  the  assignee  by  a  subsequent 
attachment  thereof  as  the  property  of  the  debtor.  In  respect 
to  the  Carrollton  Bank  it  is  clear  that  nothing  but  an  equitable 
interest  could  be  conveyed  or  was  intended  to  be  conveyed  by 
the  assignment,  for  the  bank  already  held  the  legal  title  as  a 
pledge  for  a  stock  loan.  In  respect  to  the  Gas  Light  and  Bank- 
ing Company,  the  interest  in  the  stock  had  been  transferred  to 
the  Bank  of  South  Carolina  as  a  pledge,  and  the  letter  of  attor- 
ney was  given  to  perfect  the  equitable  title  into  a  legal  title  by 
an  actual  transfer  on  the  books  of  the  corporation.  But,  sub- 
ject to  that  pledge,  the  equity  was  with  the  consent  of  the 
Bank  of  South  Carolina  vested  in  the  assignee  under  the  assign- 
ment. So  that  each  case  presented  the  same  general  question 
as  to  the  validity  of  the  equitable  title  by  the  law  of  Louisiana 
against  attaching  creditors,  having  full  knowledge  of  that  equity. 
Out  of  Louisiana,  we  believe  that  no  such  question  could  possi- 
bly arise,  for  courts  of  law,  as  well  as  courts  of  equity,  are 
constantly,  in  all  States  where  the  common  law  prevails,  in  the 
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habit  of  holding  a  prior  assignment  of  the  equitable  interest  in 
stock  as  superseding  the  rights  of  attaching  creditors,  who 
attach  the  same  wth  a  full  knowledge  of  the  assignment. 

Upon  full  examination  of  the  laws  of  Louisiana  and  the 
deci<H>ns  of  its  courts,  we  see  no  reason  to  believe  that  a  difier- 
ent  doctrine  on  this  subject  prevails  in  that  State.  It  is  true 
that  the  same  distinctions  between  legal  and  equitable  rights 
may  not  as  to  the  mode  of  remedy  exist  in  that  State,  which  are 
recognised  in  States  governed  by  the  common  law;  but  the 
same  purposes  of  substantial  justice  are  attained  there  under 
similar  circumstances  as  the  courts  in  other  States  are  accus- 
tomed to  administer  in  a  different  form. 

There  is  a  marked  distinction  in  the  Louisiana  law  betwe^i 
the  transfer  of  corporeal  things  movable,  and  things  incorporeal. 
In  the  former  a  manual  tradition  of  the  thing  is  ordinarily,  but 
not  universally,  required  to  perfect  the  title-  In  the  case  of  in- 
corporeal things  no  such  tradition  can  take  place,  and  therefore 
such  a  delivery  as  the  thing  admits  of — a  sort  of  symbolical 
delivery — is  admitted  by  the  law  as  a  substitute.  There  are 
several  articles  of  the  Civil  Code  of  Louisiana  bearing  directly 
on  this  point,  but  it  will  be  sufficient  only  to  cite  a  few  of  those 
which  have  been  relied  on  by  counsel.  Art.  2612  delares,  ^  In 
the  transfer  of  debts,  rights,  or  claims  to  a  third  person,  the 
delivery  takes  place  between  the  transferrer  and  transferree 
by  the  giving  of  the  title."  Art.  2613  declares,  "  The  trans- 
ferree is  only  possessed,  as  it  regards  third  persons,  after  notice 
has  been  given  to  the  debtor  of  the  transfer  having  taken 
place."  Art.  2456  declares,  "  The  tradition  of  the  incorporeal 
rights  is  to  be  made  either  by  the  delivery  of  the  titles  and 
of  the  act  of  transfer,  or  by  the  use  made  by  the  purchaser 
with  the  consent  of  the  seller."  In  Bainbridge  vs.  Clay,  16 
Martin  R.  56,  the  Supreme  Court  of  Louisiana  said,  ^  A  debt 
due  [by]  the  defendant  on  a  fieri  facias  cannot  as  to  third 
persons  completely  pass  to  the  assignee,  unless  there  be  what 
in  sales  of  tangible  property  is  called  a  tradition  or  delivery ; 
and  this  is  effected  as  to  choses  in  action  by  notice  of  the 
assignment  to  the  debtor."  Again,  in  Babcock  vs.  Maltbie,  19 
Martin  R.  137,  the  same  learned  Court  said  that  the  true  test, 
in  cases  of  assignment,  is,  ^  That  where  the  owner  of  the  pro- 
perty has  lost  all  power  over  it  and  cannot  change  its  destination, 
the  creditors  cannot  attach."    The  same  doctrine  was  directly 
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affirmed  in  the  recent  case  of  Urie  vs.  Stevens,  2  Rob.  Louis. 
Rep.  251.  The  principles  announced  in  these  decisions  seem 
completely  to  cover  the  present  suit.  In  the  case  of  the  Car- 
rollton  Bank  the  shares  had  actually  passed  to  the  bank  itself  as 
a  pledge,  and  nothing  but  an  equity  remained  in  Black,  capable 
of  being  transferred,  and  thieit  was  assigned  by  the  deed  of  as- 
signment to  the  assignee  before  the  attachment,  and  was  known 
to  Zacharie  &  Co.  at  the  time  when  they  made  their  attach- 
ment ;  and  at  least  as  early  as  the  next  day  it  was  made  known 
to  the  bank.  So  that  the  creditors  had  full  notice,  and  the  bank 
had  full  notice ;  and  the  creditors  could  not  make  a  valid  attach- 
ment when  to  their  knowledge  the  property  no  longer  belonged 
to  their  debtor.  The  case  as  to  the  Carrollton  Bank  falls,  then, 
directly  within  the  principles  just  stated.  The  owner  had 
parted  with  all  his  property  in  the  stock,  he  had  lost  all  power 
over  it,  and  he  could  not  change  its  destination.  The  same 
principles  apply,  a  fortiori^  to  the  Gas  Light  and  Banking  Com- 
pany, for  there,  not  only  had  the  creditors  notice  of  the  assign- 
ment before  their  attachment,  but  the  company  also  had  notice 
thereof  before  that  period. 

It  is  true  that  the  charters  of  the  Carrollton  Bank  and  of  the 
Gas  Light  and  Banking  Company  provide  that  no  transfer  of  the 
stock  of  these  corporations  shall  be  valid  or  effectual  until  such 
transfers  shall  be  entered  or  registered  in  a  book  or  books  to  be 
kept  for  that  purpose  by  the  corporation.  But  this  is  manifestly 
a  regulation  designed  for  the  security  of  the  bank  itself,  and  of 
third  persons  taking  transfers  of  the  stock  without  notice  of  any 
prior  equitable  transfer.  It  relates  to  the  transfer  of  the  legal 
title,  and  not  of  any  equitable  interest  in  the  stock  subordinate 
to  that  title.  In  the  case  of  the  Union  Bank  of  Georgetown  vs. 
Laird,  2  Wheat.  390,  this  Court  took  notice  of  the  distinction 
between  the  legal  and  equitable  title  in  cases  of  bank-stock, 
where  the  charter  of  the  bank  had  provided  for  the  mode  of 
transfer.  The  general  construction  which  has  been  put  upon 
the  charters  of  other  banks  containing  similar  provisions  as  to 
the  transfer  of  their  stock,  is,  that  the  provisions  are  designed 
solely  for  the  safety  and  security  of  the  bank  itself,  and  of  pur- 
chasers without  notice  ;  and  that,  as  between  vendor  and  vendee, 
a  transfer  not  in  conformity  to  such  provisions  is  good  to  pass 
the  equitable  title  and  divest  the  vendor  of  all  interest  in  the 
stock.    Such  are  the  decisions  in  the  cases  of  the  Bank  of 
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Utica  vs.  Smalley,  2  Cowen,  777,  778  ;  Gilbert  vs.  Manchester 
Iron  Co.,  11  Wend.  628;  Commercial  Bank  of  Buffalo  vs. 
Kortwright,  22  Wend.  362 ;  Quiner  vs.  The  Marblehead  In- 
surance Co.,  10  Mass.  R.  476 ;  and  Sergeant  vs.  Franklin 
Insurance  Co.,  8  Pick.  R.  90. 

We  see  no  reason  to  doubt  that  the  jurisprudence  of  Louisiana 
adopts  a  similar  interpretation  for  the  purpose  of  protecting 
equitable  titles  against  the  claims  of  creditors  of  the  transferrer, 
who  have  notice  of  such  equitable  titles.  If  it  will  protect  an 
assignment  of  a  chose  in  action  against  attaching  creditors  after 
notice  of  the  assignment  given  to  the  debtor,  because  no  title 
remains  in  the  transferrer  (as  we  have  seen  it  will),  a  fortiori^ 
it  ought  to  protect  it  where  the  attaching  creditor  himself  has 
notice,  since,  in  justice,  he  is  entitled  only  to  take  under  his 
attachment  what  rightfully  remains  in  the  transferrer.  In  the 
absence  of  any  positive  controlling  statute  or  direct  adjudication 
of  the  courts  of  'Louisiana  upon  the  very  point,  in  contradiction 
to  the  doctrine  maintained  in  other  States,  as  one  founded  ex 
cequo  et  bono  in  general  justice,  we  may  well  presume  that  a 
State  deriving  its  jurisprudence  from  the  Roman  law,  has  not 
failed  to  act  upon  it. 

There  is  another  ground,  auxiliary  to  this  last  view,  which  is 
entitled  to  great  consideration.  It  is  well  settled  as  a  doctrine 
of  international  jurisprudence,  that  personal  property  has  no 
locality,  and  that  the  law  of  the  owner's  domicil  is  to  determine 
the  validity  of  the  transfer  or  alienation  thereof,  unless  there  is 
some  positive  or  customary  law  of  the  country  where  it  is  found 
to  the  contrary.  This  doctrine  has,  in  the  very  late  case  of  the 
United  States  vs.  The  United  States  Bank  (in  June,  1844),  been 
fully  and  directly  recognised  and  affirmed  by  the  Supreme 
Court  of  Louisiana,  as  a  part  of  its  own  international  jurispru- 
dence ;  and  it  was  applied  in  that  very  case  to  support  an 
assignment  made  in  Pennsylvania,  by  the  Bank  of  the  United 
States,  to  certain  assignees,  who  were  intervenors  of  goods, 
debts,  credits,  and  effects,  in  Louisiana.  The  Court  held  that 
the  assignment,  being  proved  to  be  valid  and  effectual  by  the 
law  of  Pennsylvania,  was  to  be  deemed  equally  valid  and 
effectual  to  pass  the  goods,  debts,  credits,  and  effects  of  the 
bank,  to  the  assignees  in  Louisiana,  against  the  attaching  cre- 
ditors, who  had  notice  of  the  assignment  at  the  time  of  their 
attachment.  The  decision  turned  upon  the  very  doctrine  of 
international  jurisprudence  just  referred  to.    So  that  here  we 
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have  the  high  authority  of  the  State  court  in  this  very  matter, 
that  there  is  nothing  in  the  jurisprudence  of  Louisiana  which 
forbids  giving  full  effect  and  validity  to  an  assignment  of  debts, 
credits,  and  equities,  situate  in  that  State,  where  the  assignment 
is  valid  and  effectual  by  the  law  of  the  State  where  it  is  made, 
so  as  to  oust  the  rights  of  attaching  creditors  who  have  due 
notice  thereof.  Now,  in  the  case  before  us,  there  is  plenary 
evidence  that  the  assignment  was  valid  and  effectual  by  the 
laws  of  South  Carolina,  when  and  where  it  was  made,  to  pass 
the  right  to  the  property  in  controversy ;  and  that  the  attaching 
creditors  had  notice  thereof  before  their  attachment  was  made, 
so  that  its  validity  and  effect  are  the  same  in  Louisiana  as  in 
South  Carolina.  It  is  true  that  the  legal  title  could  not  pass 
without  a  regular  transfer  of  the  stock  upon  the  books  of  the 
corporation,  but  it  is  equally  true  that  the  title  to  the  property, 
subject  to  the  pledge  thereof,  was  complete  in  the  assignee,  so 
as  to  bind  the  banks  as  well  as  the  attaching  creditors,  after  due 
notice  to  them  respectively.  We  are,  therefore,  of  opinion  that 
the  district  judge  erred  in  directing  the  jury  that  the  delivery 
of  the  stock  was  not  complete  unless  the  transfer  was  entered 
upon  the  books  of  the  banks.  That  was  true  as  to  the  absolute 
legal  title,  but  it  did  not  prevent  the  equitable  title  from  passing 
to  and  becoming  completely  vested  in  the  assignee  under  and 
in  virtue  of  the  assignment,  so  as  to  bind  the  attaching  creditors, 
as  soon  as  they  had  notice  thereof,  and  in  like  manner  the 
banks,  as  soon  as  they  had  notice  thereof. 

Upon  both  grounds,  therefore,  stated  in  the  exceptions,  the 
judgment  of  the  Circuit  Court  is  reversed,  and  the  cause  remand- 
ed to  that  court  with  directions  to  award  a  venire  facias  de  novo. 

It  was  at  one  time  held  by  the  courts  of  Maine  and  Massachusetts,  that  the 
voluntary  assignment  of  personal  property  by  the  owner  residing  abroad,  would 
not  prevail  over  a  subsequent  attachment  of  the  same,  under  the  law  of  the  place 
where  it  was  situate.  Fox  vs.  Adams,  6  Greenl.  246 ;  Ingraham  rs.  Geyer, 
13  Mass.  Rep.  146.  But  in  Massachusetts,  however  it  may  be  in  Maine,  moi« 
Tecent  decisions  have  overruled  this  narrow  doctrine,  and  made  the  law  con- 
formable to  those  broad  principles  of  international  jurisprudence,  which  are  re- 
ferred to  in  this  case,  as  of  almost  universal  reception.  See,  Means  vs.  Hapgood, 
19  Pick.  105.  Chancellor  Kent,  indeed,  went  so  far  in  the  case  of  Holmes  vs. 
Remsen,  4  Johns.  Ch.  Rep.  460,  as  to  maintain  the  validity  of  a  transfer  of  personal 
property  situate  in  this  country,  under  the  bankrupt  law  of  a  foreign  country. 
Bat  this  decision,  it  must  be  admitted,  is  opposed  to  the  entire  current  of  American 
authority,  by  which  the  distinction  between  a  voluntary  and  an  involuntary  assign- 
ment, or  between  the  act  of  the  party  and  the  operation  of  the  law,  is  well  settled. 
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What  Agreement  or  Undertaking  is  embraced  by  the  Statute  of  Frauds,  and  whe- 
ther the  consideration,  as  well  as  the  promise,  mast  he  expressed  in  writing. 

Mr.  Justice  Story  delivered  the  opinion  of  the  Court. 

Messrs.  Rabaud  Brothers  &  Co.,  of  Marseilles,  brought  a  suit 
in  the  Circuit  Court  of  the  Southern  District  of  New  York, 
against  James  D'Wolf,  Jun.  (the  plaintiff  in  error),  to  recover  da- 
mages for  not  shipping  them  500  boxes  of  sugar  on  account  of  one 
George  D'Wolf,  according  to  an  agreement  entered  into  by  him 
with  them.  The  declaration  contained  four  counts,  and  in  each 
of  them,  the  substance  of  the  contract  stated  is,  that  the  defend- 
ant, in  consideration  that  one  Belknap  (one  of  the  partners  in 
the  house  of  Rabaud  Brothers  &  Co.)  would  authorize  George 
D'Wolf  to  draw  on  the  plaintiffs  for  100,000  francs,  undertook 
and  promised  that  he  would  ship  for  the  account  of  George 
D'Wolf,  on  board  such  vessel  as  he,  George  D'Wolf  should  di- 
rect, five  hundred  boxes  white  Havana  sugar,  consigned  to  the 
plaintiffs,  at  Marseilles.  The  declaration  then  proceeds  v^ith  the 
proper  averments,  and  breaches,  necessary  to  maintain  the  ac- 
tion :  upon  the  trial,  under  the  general  issue,  the  jury  found  a 
verdict  for  the  plaintiffs,  and  judgment  was  given  for  them  ac- 
cordingly. The  cause  now  comes  before  this  Court  upon  a  writ 
of  error,  and  bill  of  exceptions,  taken  at  the  trial. 

The  bill  of  exceptions  is  voluminous,  and  contains,  at  large, 
the  evidence  admitted  at  the  trial,  as  well  as  the  charge  of  the 
leained  judge  who  presided  at  the  trial.  It  is  unnecessary  to 
refer  to  that  evidence,  or  to  consider  its  nature,  bearing,  and  ex- 
tent, upon  which  so  ample  a  comment  has  been  made  at  the  bar, 
except  so  far  as  it  applies  to  some  question  of  law  decided  by 
the  Court,  to  which  an  exception  has  been  taken.     The  whole 

•  1  Peters,  476. 
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facts  were  left  open  to  the  jury,  and  so  far  as  they  were  imper- 
fect, or  inconclusive,  the  defendant  has  had  the  fuil  opportunity 
of  addressing  his  views  to  the  jury,  and  they  have  found  their 
verdict  against  him. 

In  the  progress  of  the  trial,  a  letter  of  the  27th  of  December, 
1825,  written  by  George  D'Wolf  to  Belknap,  was  offered  by 
the  defendants  in  evidence,  for  the  purpose  of  showing  an  au- 
thority from  George  D'Wolf  to  Belknap,  to  direct  or  name  a  ves- 
sel to  the  defendant,  on  board  of  which  the  sugars  might  be 
shipped.  The  defendant  objected  to  its  admission,  and  the  ob- 
jection was  overruled.  This  constitutes  the  first  ground  of  error, 
now  insisted  on  by  the  defendant  We  are  of  opinion  that  the 
letter  was  rightly  admitted,  for  both  of  the  reasons  stated  in  the 
charge.  It  was  evidence  of  such  an  authority ;  and  the  defend- 
ant made  no  objection  to  it  at  the  time,  on  account  of  any  insuf- 
ficiency in  this  respect :  but  put  his  defence  by  his  letter  of  the 
5th  of  January,  1826,  on  an  entirely  distinct  ground. 

After  the  evidence  for  the  plaintiffs  was  closed,  the  defendant 
moved  for  a  nonsuit,  which  motion  was  overruled.  This  refusal 
certainly  constitutes  no  ground  for  reversal  in  this  Court.  A 
nonsuit  may  not  be  ordered  by  the  Court,  upon  the  application 
of  the  defendant,  and  cannot,  as  we  have  had  occasion  to  decide, 
at  the  present  term,  be  ordered  in  any  case  without  the  consent 
and  acquiescence  of  the  plaintiff,  Elmore  vs.  Grymes,  1  Peters, 
469.  In  the  further  progress  of  the  trial,  upon  the  examination 
of  one  Frederick  G.  Bull,  a  witness  for  the  defendant,  the  coun- 
sel for  the  defendant  offered  to  prove,  by  Bull,  that  it  was  an  ex- 
press understanding  and  agreement  between  the  defendant  and 
George  D'Wolf^  at  the  time  the  letter  of  the  15th  November, 
1825  (which  will  be  hereafter  more  particularly  noticed),  was 
signed  by  the  defendant ;  that  the  latter  should  furnish  the  de- 
fendant with  the  funds  necessary  for  the  purchase  of  the  sugar, 
before  the  defendant  would  be  under  any  obligation  to  ship  the 
same.  This  testimony  was  rejected  by  the  Court,  unless  it  should 
also  appear  that  Belknap  was  party  thereto,  or  that  the  same  was 
brought  home  to  his  knowledge.  We  can  perceive  no  error  in 
this  decision.  If  the  defendant  had  entered  into  the  contract 
with  the  plaintiffs  stated  in  the  declaration,  and  the  private  ar- 
rangement made  between  the  defendant  aind  George  D*Wolf 
constituted  no  part  of  that  contract,  and  was  unknown  to  them, 
it  certainly  ought  not  to  prejudice  their  rights.    It  was  res  inter 
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alios  acta ;  and  had  no  legal  tendency  either  to  dispose  the  plain- 
tiiTs'  case,  or  to  exonerate  the  defendant  from  his  liability. 

The  other  exceptions  are  exclusively  confined  to  the  charge 
given  to  the  jury,  upon  the  summing  of  the  Court,  upon  points 
of  law. 

The  first  objection  was  to  the  sufficiency  of  the  evidence  to 
establish  the  citizenship  of  Belknap,  as  averred  in  the  declara- 
tion. This  is  now  waived  by  the  counsel,  and  indeed  could  not 
now  be  maintained,  because  it  has  been  recently  decided  by 
this  Court,  upon  full  consideration,  that  the  question  of  such  citi- 
zenship constitutes  no  part  of  the  issue  upon  the  merits,  and  must 
be  brought  forward  by  a  proper  plea  in  abatement,  in  an  earlier 
stage  of  the  cause. 

The  great  question  upon  the  merits  arises  upon  that  part  of 
the  charge,  which  relates  to  the  agreement  contained  in  the  let- 
ter of  the  15th  of  November,  1825,  from  George  D'Wolf  to  the 
defendant,  and  the  accompanying  assent  of  the  latter,  with  re- 
ference to  the  Statute  of  Frauds. 

That  letter  is  Sn  the  follovtring  terms  : — 

New  York,  15th  November,  1826. 
Mr.  James  D'Wolp,  Jun. 

Dear  Sir — You  will  please  ship  for  my  account,  on  board 
such  vessel  as  I  shall  direct,  five  hundred  boxes  white  Havana 
sugar,  consigned  to  Messrs.  Rabaud  Brothers  &  Co.,  Marseilles, 
and  oblige  your  friend  and  obedient  servant, 

(Signed)  George  D*Wolf. 

Agreed  to  (Signed),  James  D'Wolp,* Jun. 

Upon  this  part  of  the  case,  the  charge  was  as  follows : — ^"  It 
is  said  that  this  letter,  under  the  Statute  of  Frauds,  does  not  pur- 
port on  its  face  to  contain  any  binding  contract  on  the  part  of  the 
defendant,  and  that  the  defects  cannot  be  supplied  by  parol  evi- 
dence. This  objection  I  think  cannot  be  sustained.  The  first 
question  to  be  settled,  and  which  is  matter  of  fact  for  your  deter- 
mination is,  whether  the  arrangement  between  Belknap  and 
George  D'Wolf,  as  to  the  authority  to  draw  on  the  house  in 
Marseilles,  on  the  shipment  and  consignment  of  five  hundred 
boxes  of  sugar,  and  the  undertaking  of  the  defendant,  were  made 
and  entered  into  at  one  and  the  same  time,  so  as  to  form  one  en- 
tire transaction.''    The  judge  then  proceeded  to  sum  up  the 


STATUTE  OF  FRAUDS.  421 


D*Wolf  ««.  Rabaod  et  al. 


evidence  on  this  point,  and  added,  "  The  consideration  for  this 
undertaking  was  the  authority  given  by  Belknap  to  George 
D'Wolf,  to  drawn  on  the  plaintiffs  for  one  hundred  thousand 
francs.  This  consideration,  it  is  true,  although  fully  proved,  is 
not  expressed  in  the  written  contract.  And  one  question  is, 
whether  it  can  be  supplied  by  parol  evidence ;  and  I  think  it 
may,  if  the  undertaking  of  the  defendant  was  entered  into  at  the 
same  time  with  that  between  Belknap  and  George  D'Wolf,  so  as 
to  form  one  entire  transaction.  The  evidence  does  not,  in  any 
manner,  contradict  the  written  agreement ;  and  is  perfectly  con- 
sistent with  it ;  as  between  the  plaintiffs  and  George  D'Wolf  the 
consideration  might  be  clearly  supplied  by  parol  proof;  and  if 
the  undertaking  of  the  defendant  was  at  the  same  time,  it 
required  no  consideration  from  the  plaintiffs  to  him,  the  conside- 
ration to  George  D'Wolf  was  sufficient  to  uphold  and  support  the 
contract  of  the  defendant."  And  he  finally  stated  that  if  he  was 
mistaken  in  this  view  of  the  evidence  "  and  the  jury  should  be  of 
opinion,  that  the  contract  between  Belknap  and  George  D'Wolf 
was  completed,  and  unconnected  with  the  enagement  of  the  de- 
fendant, before  he  undertook  to  make  the  shipment  ahd  consign- 
ment ;  then  the  evidence  was  not  sufficient  to  maintain  the  pre- 
sent action.  It  will  then  be  a  collateral  undertaking,  made  sub- 
sequent to  the  principal  contract,  and  would  require  some  other 
consideration  than  that  which  supported  the  principal  contract." 

The  question,  then,  so  far  as  it  was  a  question  of  fact,  whether 
the  defendant  did  enter  into  the  asserted  agreement  with  the 
plaintiffs,  and  whether  it  was  a  part  of  the  original  arrangement 
with  George  D'Wolf,  and  upon  the  original  consideration  moving 
from  the  plaintiffs,  was  before  the  jury,  and  they  have  found  in 
the  affirmative.  The  question  of  law  remains,  whether  this  was 
a  case  within  the  Statute  of  Frauds,  so  as  to  prevent  parol  evi- 
dence from  being  admissible,  to  charge  the  defendant. 

The  Statute  of  Frauds  of  New  York  is  a  transcript,  on  this 
subject,  of  the  statute  of  29th  of  Charles  2,  ch.  3.  It  declares 
*'  that  no  action  shall  be  brought  to  charge  a  defendant  on  a 
special  promise  for  the  debt,  default,  or  miscarriage  of  another, 
unless  the  agreement,  or  some  memorandum  or  note  thereof,  be  in 
writing  and  signed  by  the  party,  or  by  any  one  by  him  author- 
ized." The  terms  "  collateral "  or  "  original "  promise,  do  not 
occur  in  the  statute,  and  have  been  introduced  by  courts  of  law 
to   explain    its  objects  and  expound    its    true    interpretation. 
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Whether  by  the  true  intent  of  the  statute,  it  was  to  extend  to 
cases  where  the  collateral  promise  (so  called)  was  a  part  of  the 
original  agreement,  and  founded  on  the  same  consideration 
moving  at  the  same  time  between  the  parties ;  or,  whether  it 
was  confined  to  cases,  where  there  was  already  a  subsisting  debt 
and  demand,  and  the  promise  was  merely  founded  upon  a  subse- 
quent and  distinct  undertaking ;  might,  if  the  point  were  entirely 
new,  deserve  very  grave  deliberation.  But  it  has  been  closed 
within  very  narrow  limits  by  the  course  of  the  authorities,  and 
seems  scarcely  open  for  general  examination  ;  at  least  in  those 
States  where  the  English  authorities  have  been  fully  recognised 
and  adopted  in  practice.  If  A  agree  to  advance  B  a  sum  of 
money,  for  which  B  is  to  be  answerable,  but  at  the  same  time  it 
is  expressed  upon  the  undertaking,  that  C  will  do  some  act  for  the 
security  of  A,  and  enter  into  an  agreement  with  A  for  that  pur- 
pose ;  it  would  scarcely  seem  a  case  of  a  mere  collateral  under- 
taking ;  but  rather,  if  one  might  use  the  phrase,  a  trilateral  con- 
tract. The  contract  of  B  to  repay  the  money,  is  not  coincident 
with,  nor  the  same  contract  with  C  to  do  the  act.  Each  is  an 
original  promise,  though  the  one  may  be  deemed  subsidiary,  or 
secondary  to  the  other.  The  original  consideration  flows  from 
A,  not  solely  upon  the  promise  of  B  or  C,  but  upon  the  promise  of 
both,  diverso  intuito,  and  each  becomes  liable  to  A,  not  upon  a 
joint  but  a  several  original  undertaking.  Each  is  a  direct,  origi- 
nal promise,  founded  upon  the  same  consideration.  The  credit 
is  not  given  solely  to  either,  but  to  both ;  not  as  joint  contractors, 
on  the  same  contract,  but  as  separate  contractors  upon  co-exist- 
ing contracts,  forming  parts  of  the  same  general  transaction. 
Of  that  very  nature  is  the  contract  now  before  the  Court ;  and  if 
the  intention  of  all  the  parties  was,  that  the  letter  of  the  15th  of 
November  should  be  delivered  to  Belknap,  as  evidence  of  the 
original  agreement  between  all  the  parties,  and  indeed  as  part 
execution  of  it,  to  bind  the  defendant  not  merely  to  George 
D'Wol^  but  to  the  plaintiffs  (and  so  it  has  been  established  by 
the  verdict) ;  then  it  is  not  very  easy  to  distinguish  the  case  from 
that  which  was  put. 

But  assuming  that  the  true  construction  of  the  Statute  of 
Frauds  is,  as  the  authorities  seem  to  support,  and  that  such  a 
promise  would  be  within  its  purview ;  it  remains  to  consider 
whether  the  arguments  at  the  bar  do  establish  any  error  in  the 
opinion  of  the  Circuit  Court. 
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In  the  first  place,  there  is  no  repugnance  between  the  terms  of 
that  letter  and  the  parol  evidence  introduced.    The  object  of  the 
latter  was  to  establish  the  fact,  that  there  was  a  sufficient  consi- 
deration for  the  agreement ;  and  what  that  consideration  was, 
and  also  the  circumstances  under  which  it  was  written,  as  ex- 
planatory of  its  nature  and  objects.    Its  terms  do  not  necessarily 
import,  that  it  was  an  agreement  exclusively  between  George 
D'Wolf  and  the  defendant.     If  the  paper  was  so  drawn  up  and 
executed,  by  the  assent  of  all  the  parties,  for  the  purpose  of  being 
delivered  to  Belknap,  as  a  voucher,  and  evidence  to  him  of  an 
absolute  agreement  by  the  defendant  to  make  the  shipment,  and 
so  was  in  fact  understood  by  all  the  parties  at  the  time ;  there  is 
nothing  in  its  terms  inconsistent  with  such  an  interpretation. 
The  defendant  agrees  to  the  shipment.     But  with  whom  ?     It  is 
said  with  George  D'Wolf  alone ;  but  that  does  not  necessarily 
follow,  because  it  is  not  an  instrument  in  its  terms  inter  partes. 
If  the  parties  intended  that  it  should  express  the  joint  assent  of 
George  D'Wolf  and  the  defendant,  to  the  shipment,  and  it  was 
deliverable  to  Belknap  accordingly,  as  evidence  of  their  joint 
assent  that  it  should  be  made  upon  the  terms  and  in  the  manner 
stated  in  it,  there  is  nothing  which  contradicts  its  proper  pur- 
port ;  and  it  is  then,  precisely,  what  the  parties  require  it  to  be. 
It  was  for  the  jury  to  say,  whether  the  evidence  disclosed  that  as 
the  true  object  of  it ;  and  to  give  it  effect  accordingly,  as  proof 
of  an  agreement  in  support  of  the  declaration.     The  case  of 
Sargent  vs.  Morris,  3  Bam.  &  Aid.  277,  furnishes  no  uninstruc- 
tive  analogy  for  its  admission. 

In  the  next  place,  was  the  parol  evidence  inadmissible  to  sup- 
ply the  defect  of  the  written  instrument,  as  to  the  consideration, 
and  res  gestce,  between  the  parties  ?  The  case  of  Wain  vs.  Warl- 
ters,  5  East,  10,  was  the  first  case  which  settled  the  point,  that  it 
was  necessary  to  escape  from  the  Statute  of  Frauds,  that  the 
agreement  should  contain  the  consideration  for  the  promise,  as 
well  as  the  promise  itself.  If  it  contained  it,  it  has  since  been 
determined  that  it  is  wholly  immaterial  whether  the  considera- 
tion be  stated  in  express  terms,  or  by  necessary  implication. 
That  case  has  from  its  origin  encountered  many  difficulties,  and 
been  matter  of  serious  observation  both  at  the  bar,  and  on  the 
bench,  in  England  and  America.  After  many  doubts,  it  seems  at 
last,  in  England,  by  the  recent  decisions  of  Saunders  vs.  Wake- 
field, 4  Bam.  &  Aid.  595,  and  Jenkins  vs.  Reynolds,  3  Brod.  & 
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Bing.  14,  to  have  settled  down  into  an  approved  authority.  It 
has,  however,  not  received  a  uniform  recognition  in  America ; 
although  in  several  of  the  States,  and  particularly  in  New  York, 
it  has  to  a  limited  extent  been  adopted  into  its  jurisprudence,  as 
a  sound  construction  of  the  statute.  On  the  other  hand,  there  is 
a  very  elaborate  opinion  of  the  Supreme  Court  of  Massachusetts, 
in  Packard  vs.  Richardson,  17  Mass.  122,  where  its  authority 
was  directly  overruled.  What  might  be  our  own  view  of  the 
question,  unafiected  by  any  local  decision,  it  is  unnecessary  to  sug- 
gest ;  because  the  decisions  in  New  York,  upon  the  construction 
of  its  own  statute,  and  the  extent  of  the  rules  deduced  from 
it,  furnish,  in  the  present  case,  a  clear  guide  for  this  Court.  In 
the  case  of  Leonard  vs,  Vredenburg,  8  John.  R.  29,  Mr.  Chief 
Justice  Kent,  in  delivering  the  opinion  of  the  Court,  adverting  to 
the  fact  that  that  case  was  one  of  a  guarantee,  or  promise  col- 
lateral to  the  principal  contract,  but  made  at  the  same  time,  and 
becoming  an  essential  ground  of  the  credit  given  to  the  principal 
or  direct  debtor ;  added,  '*  and  if  there  was  no  consideration  other 
than  the  original  transaction,  the  plaintiff  ought  to  have  been  per- 
mitted to  show  that  fact,  if  necessary  by  parol  proof;  and  the 
decision  in  Wain  vs.  Warlters  did  not  stand  in  the  way." 

One  of  the  points  in  that  case  was,  whether  the  parol  proof  of 
the  consideration  was  not  improperly  rejected  at  the  trial ;  and 
the  decision  of  the  Court  was,  that  it  ought  to  have  been  admitted. 
It  is  not  therefore,  as  was  suggested  at  the  argument,  a  mere 
obiter  dictum^  uncalled  for  by  the  case.  It  was  one,  though  not 
the  only  one  of  the  points  in  judgment  before  the  Court.  The 
same  doctrine  has  been  subsequently  recognised  by  the  same 
Court  in  Bailey  vs.  Freeman,  11  Johns.  R.  221,  and  in  Nelson 
vs.  Dubois,  13  Johns.  R.  175. 

It  does  not  seem  necessary  to  pursue  this  subject  further,  b^ 
cause  here  is  a  clear  authority  justifying  the  admission  of  the 
parol  evidence,  upon  the  principle  of  the  local  jurisprudence.  It 
seems  to  us  a  reasonable  doctrine,  founded  in  good  sense  and 
convenience,  and  tending  rather  to  suppress  than  encourage 
fraud.  But  whether  so  or  not,  it  sustains  the  opinion  of  the  Cir- 
cuit Court,  in  a  manner  entirely  free  from  exception. 

The  next  objection  to  the  charge,  founded  on  the  variance  be* 
tween  the  declaration  and  proofs,  has  been  abandoned  at  the  ar- 
gument, and  need  not  be  dwelt  upon.  And  the  last  objection,  to 
wit,  to  the  designation  of  a  vessel  for  the  shipment  as  ineffectually 
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made,  has  been  already  in  part  answered;  and  we  entirely 
coincide  with  the  views  expressed  on  this  point  by  the  Circuit 
Court.  4 

Without,  therefore,  going  more  at  large  into  the  points  of  the 
case,  or  commenting  upon  the  various  authorities  and  principles 
so  elaborately  brought  out  in  the  discussions  at  the  bar,  it  is 
sufficient  to  say,  that  we  perceive  no  error  in  the  judgment  of  the 
Circuit  Court,  and  it  is  therefore  to  be  affirmed  with  costs. 

It  has  been  foand  to  be  a  matter  of  some  difficulty  to  establish  a  satisfactory 
test  by  which  to  determine,  whether  a  contract,  in  which  a  debt  or  liability  of  a 
third  person  is  involved,  comes  within  the  section  of  the  statute  of  frauds 
referred  to  in  this  case.  This  section  of  the  statute  has  been  generally 
adopted  throughout  the  United  States,  but  the  decisions  which  have  been  made, 
in  reference  to  the  question  above  stated,  will  be  found  to  be  conflicting. 

In  the  case  of  Townsley  vs,  Sumrall,  2  Pet.  170,  181,  it  is  said,  **  If  a  person 
undertake,  in  consideration  that  another  will  purchase  a  bill  already  drawn,  or 
to  be  thereafter  drawn,  and  as  indacement  to  the  purchaser,  to  accept  it,  and 
the  bill  is  drawn  and  purchased  upon  the  credit  of  such  promise,  for  a  suf- 
ficient consideration ;  such  promise  to  accept  is  binding  upon  the  party.  It  is 
an  original  promise  to  the  purchaser,  not  merely  a  promise  for  the  debt  of 
another ;  and  having  a  sufficient  consideration  to  support  it,  in  reason  and 
justice,  as  well  as  in  law,  it  ought  to  bind  him.  It  is  of  no  consequence  that 
the  direct  consideration  moves  to  a  third  person,  as  in  this  case  to  the  drawer 
of  the  bill ;  for  it  moves  from  the  purchaser,  and  is  his  inducement  for  taking 
the  bill.  He  pays  his  money  upon  the  faith  of  it,  and  is  entitled  to  claim  a  fulfil- 
ment of  it.  It  is  not  a  case  falling  within  the  objects  or  mischiefs  of  the 
statute  of  frauds.  If  A  says  to  6,  pay  so  much  money  to  C,  and  I  will  repay  it 
to  you,  it  is  an  original  independent  promise ;  and  if  the  money  is  paid  upon 
the  faith  of  it,  it  has  always  been  deemed  an  obligatory  contract,  even  though 
it  be  by  parol ;  because  there  is  an  original  consideration  moving  between  the 
immediate  parties  to  the  contract.  Damage  to  the  promissee  constitutes  as 
good  a  consideration  as  benefit  to  the  promissor.  In  cases  not  absolutely  closed 
by  authority,  this  Court  has  already  expressed  a  strong  inclination  not  to  extend 
the  operation  of  the  statute  of  frauds,  so  as  to  embrace  original  and  distinct 
promises,  made  by  different  persons  at  the  same  time  upon  the  same  general 
consideration.  D*Wolf  vs,  Rabaud,  1  Peters,  476.  Then,  again,  as  to  the 
consideration,  it  can  make  no  difference  in  law,  whether  the  debt  for  which  the 
bill  is  taken  is  a  preexisting  debt,  or  money  then  paid  for  the  bill.  In  each 
case  there  is  a  substantial  credit  given  by  the  party  to  the  drawer,  upon  the 
biU,  and  the  party  parts  with  his  present  rights  at  the  instance  of  the  promissee ; 
whose  promise  is  substantially  a  new  and  independent  one,  and  not  a  mere 
guarantee  of  the  existing  promise  of  the  drawer.  Under  such  circorostances, 
there  is  no  substantial  distinction,  whether  the  bill  be  then  in  existence,  or  be 
drawn  afterwards.  In  each  case  the  object  of  the  promise  is  to  induce  the 
party  to  take  the  bill  upon  the  credit  of  the  promise ;  and  if  he  does  so  take  it, 
it  binds  the  promissor.    The  question,  whether  a  parol  promise  to  accept  a 
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noQ-exi sting  bill,  aroounta  to  an  acceptance  of  the  bill  when  drawn,  is  quite  a 
diflferent  question,  and  does  notarise  in  this  case." 

In  the  case  of  Carville  vs.  Crane,  5  Hill,  483^  485,  it  is  said  by  the  Court, 
Cowen,  J.,  "  We  are  referred  to  the  dictum  of  Mr.  Justice  Story  in  D'Wolf  vs. 
Rabaud,  1  Pet.  600,  where,  however,  the  learned  judge  admits  he  is  not  follow- 
ing the  construction  of  the  statute,  but  suggesting  what  might  be  the  better 
construction  were  the  question  res  nova ;  viz.  that  where  the  engagement  of 
the  surety  and  principal  are  simultaneous  and  on  the  same  consideration,  the 
case  is  not  within  the  intent  of  the  Legislature.  He  admits  that  the  author- 
ities are  against  his  views ;  and  the  cause  went  off  upon  the  cases  of  Leonard 
vs.  Yredenburgh,  8  John.  Rep.  29;  Bailey  vs.  Freeman,  11  id.  221,  and  Nelson 
vs.  Dubois,  13  id.  175.  The  doctrine  in  these  cases  related  to  simultaneous  con- 
tracts in  w^riting  by  principal  and  surety ;  that  of  the  latter  admitted  to  be  col- 
lateral, but  deriving  its  aliment  from  the  consideration  expressed  in  the  firat 
On  a  famiUar  principle,  they  are  both  one  contract,  and  the  coUateral  is  sus- 
tained by  an  implied  reference  to  and  adoption  of  the  consideration  expressed 
in  the  principal  contract" 

In  the  case  of  Carville  vs.  Crane,  5  Hill,  483,  it  was  held,  that  where  A 
requested  B  to  sell  goods  to  C,  promising  by  parol  to  endorse  C's  note  for  the 
price,  it  was  a  promise  to  answer  for  the  debt  of  another,  and  therefore  void  by 
the  statute  of  frauds.  On  the  argument,  among  other  cases,  that  of  Townsley 
vs.  Sumrall,  2  Pet.  170,  and  Boyce  vs.  Edwards,  4  Pet  111,  were  cited ;  Bosh- 
ell  vs.  Beavan,  1  Bingh.,  N.  C,  was  also  relied  on.  Speaking  of  those  cases 
it  is  said, "  The  cases  cited  of  a  promise  to  accept  a  bill  of  exchange,  are  not 
analogous.  The  acceptor  is  the  principal  debtor  in  respect  to  funds  in  his 
hands.  He  owes  the  money  to  the  drawer,  and  the  bill  merely  works  a  transfer 
of  that  fund  to  the  payee.  The  acceptor  engages  to  put  himself  in  a  position 
by  which  he  will  be  obliged  to  pay  his  own  debt  The  drawer  is  the  coUateral  un- 
dertaker. The  cases  do  not  say  that  a  parol  promise  to  accept  and  pay  the  debt  of 
another  for  his  accommodation,  is  valid.  Unlike  the  case  of  an  acceptor  the 
endorser  of  a  note  is  the  collateral  debtor,  the  maker  being  the  principal ;  and  if 
this  were  otherwise  on  the  nature  of  an  endorsement,  the  statement  in  the  de- 
claration shows  that  tbe  particular  one  in  contemplation  was  an  accommodation 
endorsement  for  G.  B.  &  J.  L.  Crane.  In  other  words,  it  was  a  promise  to 
become  their  surety  for  the  debt.  On  fulfilling  the  promise  by  making  and 
paying  such  an  endorsement,  tbe  defendant  might  have  recovered  over  against 
them  as  for  money  paid  to  their  use.  Their  assent  to  the  defendant's  pro- 
mise is  perhaps  to  be  intended ;  but  whether  so  or  not,  the  defendant  finally 
joining  them  in  the  note  implies  their  ultimate  assent  that  he  would  take  tbe 
exact  position  of  their  surety.  To  say  then  that  this  is  not  in  effect  a  promise 
to  answer  their  debt,  would  be  a  sacrifice  of  substance  to  sound.  It  would  be 
devising  a  formulary  by  which,  through  the  aid  of  a  perjured  witness,  a  creditor 
might  get  round  and  defraud  the  statute.  He  may  say,  *'  You  did  not  promise 
to  answer  the  debt  due  to  me  from  A. ;  but  only  to  put  yourself  in  such  a  posi- 
tion that  I  would  compel  you  to  pay  it."  Pray,  where  is  the  difference,  except 
in  words  7  According  to  such  reasoning,  unless  you  recite  the  words  of  the 
statute  in  your  undertaking,  it  will  not  reach  the  case.  No  legislative  provision 
would  be  worth  anything  upon  such  a  construction.    It  is,  I  fear,  somewhat 
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Upon  this  narrow  view  that  Bushell  vs.  Beavan,  1  Bingh.,  N.  C.  103,  may  have 
been  decided.  There,  the  defendant  undertook,  not  that  himself,  but  that 
another  should  guarantee  the  debt.  What  was  this  but  shouldering  it  himself  7 
A  perjury  which  would  fasten  him  with  such  an  engagement  might  be  worth 
just  as  much  to  the  creditor  as  one  which  would  fabricate  a  direct  promise. 
,Tbe  witness,  by  hitting  on  a  responsible  man  as  the  contemplated  guarantor, 
might  make  the  defendant's  promise  in  effect  precisely  the  same  as  if  direct. 
The  statute  was  intended  to  prevent  the  effect  of  perjuries.  Indeed,  that  is 
known  to  have  been  its  primary  object,  which  should  never  be  out  of  view  in 
giving  it  a  construction.  It  was  truly  asked  by  counsel,  what  is  the  difference 
between  this  case  and  that  cited  7  I  admit  there  is  no  difierence  in  principle ; 
but  I  think  the  case  cited  cannot  be  sustained."  The  case  of  Jarmain  vs. 
Algar,  2  Carr.  &>  Payne,  248,  was  said  to  be  open  to  the  same  objection. 

The  test  to  determine  whether  a  particular  case  comes  within  this  section 
of  the  statute  of  frauds,  would  appear,  from  the  current  of  authority  in  thia 
country,  to  depend  on  the  nature  of  the  consideration.  If  the  promise  to 
answer  for  the  debt  of  another  is  founded  upon  some  new  and  original  considera- 
tion, distinct  and  independent  of  the  original  debt,  moving  between  the  newly 
contracting  parties,  it  has  been  frequently  held  not  to  be  within  the  statute. 
But  while  some  of  the  authorities  consider  it  sufficient,  that  such  new  conside- 
ration may  become  either  of  benefit  to  the  promissor  or  of  harm  to  the  promissee, 
others  seem  to  require  that  it  should  be  of  the  first  description,  and  that  a  con- 
sideration whicb  is  of  no  personal  benefit  to  the  promissor,  though  it  be  of 
harm  to  the  promissee,  will  not  be  sufficient. 

In  the  case  of  Leonard  vs.  Vredenburgh,  8  John.  28,  39,  it  is  said  by  Kent, 
C.  J.  '*  There  are  then,  three  distinct  classes  of  cases  on  this  subject  which 
require  to  be  discriminated:  1.  Cases  in  which  the  guarantee  or  promise  is 
collateral  to  the  principal  contract,  but  is  made  at  the  same  time,  and  becomes 
an  essential  ground  of  the  credit  given  to  the  principal  or  direct  debtor.  Here, 
as  we  have  already  seen,  is  not,  nor  need  be,  any  other  consideration,  than  that 
moving  between  the  creditor  and  original  debtor.  2.  Cases  in  which  the 
collateral  undertaking  is  subsequent  to  the  creation  of  the  debt,  and  was  not  the 
inducement  to  it,  though  the  subsisting  liability  is  tlie  ground  of  the  promise, 
without  any  distinct  and  unconnected  inducement.  Here  must  be  some  further 
consideration  shown,  having  an  immediate  respect  to  such  liability,  for  the 
consideration  for  the  original  debt  will  not  attach  to  this  subsequent  promise. 
The  cases  of  Fish  vs.  Hutchinson,  2  Wils.  94 ;  of  Chater  vs.  Beckett,  7  Term. 
Rep.  201,  and  of  Wain  vs.  Warlters,  are  samples  of  this  class  of  cases.  3.  A 
third  class  of  cases,  and  to  which  I  have  already  alluded,  is  when  the  promise 
to  pay  the  debt  of  another  arises  out  of  some  new  and  original  consideration  of 
benefit  or  harm  moving  between  the  newly  contracting  parties.  The  two 
first  classes  of  cases  are  within  the  statute  of  frauds,  but  the  last  is  not." 

In  Farley  vs.  Cleveland,  4  Cow.  432,  another  leading  case  on  this  subject  in 
New  York,  Savage,  C.  J.,  refers  to  and  adopts  the  classification  above  quotedin 
substance ;  but,  after  stating  in  nearly  the  same  words  the  third  class,  he  adds, 
*' or,"  as  expressed  by  Mr.  Roberts,  Rob.  on  Frauds,  232,  "if  it  spring  out  of 
any  new  transaction,  or  move  to  the  party  promising  upon  some  fresh  and  sub- 
stantive ground  of  a  personal  concern  to  himself."    This  might  seem  to  imply 


428  STATUTE  OF  FRAUDS. 


D*Wolf  99.  Rabavd  e(  al. 


that  a  consideration  of  benefit  to  the  promissor  was  deemed  necemary  by  the 
learned  judge.  Such,  however,  was  not  his  intention,  for  after  citing  various 
cases  to  the  point  whether  the  original  debt  still  subsisting,  unafiected  by  the 
promise,  necessarily  made  the  promise  collateral  and  brought  it  within  the  sta- 
tute, he  says  in  conclusion,  *^  In  all  these  cases,  founded  upon  a  new  and  original 
consideration  of  benefit  to  the  defendant,  or  harm  to  the  plaintiff  moving  to  the . 
party  making  the  promise,  either  from  the  plaintifiT  or  the  original  debtor,  the 
subsisting  liability  of  the  original  debtor  is  no  objection  to  the  recovery." 

In  Hilton  vs.  Dinsmore,  21  Maine,  410,  the  same  classification  is  referred  to, 
and  it  is  said,  **  To  support  a  promise  in  either  case  there  must  be  some  ccmside- 
ration  of  advantage  to  one,  or  detriment  to  the  other  of  the  parties  to  the  cdia- 
teral  undertaking.  In  the  second  class,  it  would  seem,  a  consideration  may 
consist  of  dehiy  or  forbearance,  or  other  inconvenience  to  the  creditor,  or  sligbt 
incidental  advantage  to  the  promissor.  But  in  every  such  case  the  promise 
must  be  evidenced  by  writing."  Citing  Watson  vs.  Randall,  20  Wend.  201 ; 
Stone  vs.  Symmes,  18  Pick.  467.  And  referring  to  the  case  of  F^u-ley  vs. 
Cleveland,  and  the  cases  there  cited,  the  Court  further  say :  "  The  result  of 
those  cases,  summed  up  and  elaborately  considered  by  Mr.  Chief  Justice  Savage, 
would  seem  to  be,  that  if  the  defendant  had  received  a  valuable  consideration 
for  the  purpose  from  either  party,  distinct  from  and  independent  of  that  of  the 
original  debt,  and  thereupon  had  promised  payment,  it  would  be  an  original  un- 
dertaking, and  not  necessarily  to  be  evidenced  by  writing ;  as  in  the  case  of 
being  furnished  with  funds  for  the  purpose  of  paying  the  debt ;  or  where  the 
plaintiff  having  a  lien  upon  property  to  secure  his  debt,  relinquishes  it  to  the 
benefit  of  the  person  promising  to  pay  it ;  or  where  the  debtor,  in  consideration 
of  the  promise,  had  been  discharged."    21  Maine,  410. 

In  the  case  of  Nelson  vs.  Bo3mton,  3  Mete.  396,  it  is  said  by  the  Court,  Shaw, 
C.  J.  *'  Questions  depending  upon  this  branch  of  the  statute  of  frauds  are 
often  attended  with  some  perplexity,  on  account  of  the  difficulty  in  laying  down 
a  general  rule,  by  which  to  distinguish  a  guarantee  or  mere  collateral  promise 
for  the  debt  of  another,  from  an  original  agreement,  upon  a  new  and  indepen- 
dent consideration,  when  the  subject  of  the  contract  is  the  debt  or  de&ult  of 
another.  The  object  of  the  statute  manifestly  was,  to  secure  the  highest  and 
most  satisfactory  species  of  evidence,  in  a  case  where  a  party,  without  apparent 
benefit  to  himself,  enters  into  stipulations  of  suretyship,  and  where  there  would 
be  great  temptation  on  the  part  of  a  creditor,  in  danger  of  losing  his  debt  by  the 
insolvency  of  his  debtor,  to  support  a  suit  against  the  friends  or  relatives  of  a 
debtor,  a  father,  son,  or  brother,  by  means  of  false  evidence ;  by  exaggerating 
words  of  recommendation,  encouragement  to  forbearance,  and  requests  for  in- 
dulgence, into  positive  contracts." 

'^  Some  things  under  the  statute  seem  to  be  well  settled ;  and  one  is,  that  to 
bind  one  person  for  the  debt  or  default  of  another,  there  must  not  only  be  a 
promise  or  memorandum  in  writing,  but  such  promise  must  be  made  on  good 
consideration.  The  statute  does  not  vary  the  rule  of  common  law,  as  to  what 
constitutes  a  valid  and  binding  promise ;  to  every  such  promise,  whether  oral 
or  written,  there  must  be  a  good  consideration.  A  promise  without  considera- 
tion is  bad  by  the  common  law,  as  nudum  pactum^  a  promise  on  good  considera- 
tion, without  writing,  if  for  the  debt  of  another,  is  bad  by  the  statute.    To  bind 
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one  therefore  for  the  debt  or  de&ult  of  another,  both  must  concur  ;  first,  a  pio- 
mise  on  good  consideration,  and  secondly,  evidence  thereof  in  writing.  It  is 
not  enough,  therefore,  that  a  sufficient  legal  consideration  for  a  promise  is 
proved,  if  the  object  of  the  promise  is  the  payment  of  the  debt  of  another,  for 
his  account,  and  not  with  a  view  to  any  benefit  to  the  promissor.  Some 
expressions  of  a  contrary  opinion  are  to  ^  found  in  Perley  v«.  Spring,  12 
Mass.  299 ;  but  they  seem  not  to  have  been  called  for  by  the  case,  which  was, 
no  doubt,  rightly  decided  on  the  facts  disclosed." 

And  the  Court,  after  citing  Matson  rs.  Wharam,  2  T.  R.  80 ;  Anderson  vs. 
Hayman,  1  H.  B.  120 ;  D'Wolf  r5.  Rabaud,  1  Pet.  600 ;  Townsley  vs.  Sum- 
rail,  2  Pet  182;  Leonard  vs,  Vredenburgh,  8  John.  29,  Farley  vs.  Cleveland, 
4  Cow.  432 ;  Edwards  vs.  Kelly,  6  M.  &  S.  209  ;  Williams  vs.  Leper,  3  Bur. 
1886;  Castling  vs.  Aubert,  2  East  325;  Barrell  vs.  Trupell,  4  Taunt  117; 
say  that,  "  The  rule  to  be  derived  from  the  decisions  seems  to  be  this ;  that 
cases  are  not  considered  as  coming  within  the  statute,  when  the  party  promis- 
ing has  for  his  object  a  benefit  which  he  did  not  before  enjoy,  accruing  imme- 
diately to  himself;  but  where  the  object  of  the  promise  is  to  obtain  the  release 
of  the  person  or  property  of  the  debtor,  or  other  forbearance  or  benefit  to  him,  it 
is  within  the  statute."    3  Mete.  402. 

In  England  the  rule  or  test  on  this  subject,  which  appears  to  have  been 
recently  acted  on  and  recognised,  is  stated  in  1  Wms.  Saund.  211,  c.  n.  i. 
6th  Ed.,  where  it  is  said,  **  Whether  each  particular  case  comes  within  this 
clause  of  the  statute  or  not ;  depends,  not  on  the  consideration  for  the  promise , 
but  on  the  fact  of  the  original  party  remaining  liable,  coupled  with  the  absence 
of  any  liability  on  the  part  of  the  defendant  or  his  property,  except  such  as 
arises  from  his  express  promise."  This  rule  was  admitted  to  be  correct  by  the 
counsel  on  both  sides  in  the  recent  case  of  Butcher  vs.  Stewart,  1 1  Mees.  & 
Wels.  870 ;  and  in  Green  vs.  Cresswell,  10  Ad.  &  Ellis,  460,  37  E.  C.  R.  146. 
Lord  Denham  in  the  conclusion  of  his  opinion,  says :  **  There  does  not  appear 
any  objection  to  the  test  laid  down  in  the  note  to  1  William's  Saunders,  211, 
S ;  and  it  is  decisive  in  favor  of  the  objection.  The  original  party  remained 
liable ;  and  the  defendant  incurred  no  liability  except  from  his  promise." 

But  an  important  qualification  to  this  rule  appears  to  have  been  established 
in  Thomas  vs.  Williams,  10  B.  &  C.  664,  21  E.  C.  R.  143,  and  it  would  seem 
that  where  a  liability  of  the  defendant  or  his  property  independent  of  his  promise, 
is  relied  on  to  sustain  it,  the  promise  must  not  exceed  such  liability.  Li  that 
case  the  tenant  of  the  plaintiff  was  indebted  to  him  in  a  certain  sum  for  rent 
then  due,  and  in  a  further  sum  for  rent  to  become  due  at  a  future  time.  The 
defendant  was  about  to  sell  the  goo4s  of  the  tenant  on  the  demised  premises. 
The  plaintiff  demanded  security  for  his  rent,  and  threatened  to  distrain ;  the 
defendant  promised,  verbally,  that  if  the  plaintiff  would  not  distrain  but  let  the 
sale  proceed,  he  would  pay  the  rent  then  due,  and  also  the  rent  to  become  due. 
The  plaintiff  did  not  distrain,  and  the  sale  proceeded.  The  Court,  Tenterden, 
C.  J.,  after  observing  that  the  plaintiff  could  not  have  distrained  for  the  rent  not 
due,  and  that  the  defendant,  by  paying  that  already  due,  might  have  gone  on  to  sell 
the  goods,  proceeds  to  say,  "  If  that  sum  were  paid  or  secured,  the  plaintiff  sus- 
tained no  loss  or  detriment  by  the  sale  of  the  goods ;  so  that  the  promise  to  pay 
the  accruing  rent  exceeded  the  consideration,  and  cannot  be  sustained  on  the 
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groand  on  which  the  cases  referred  to  are  to  be  sustained,  but  is  nothing  more 
than  a  promise  to  pay  money  that  would  become  doe  from  a  third  person,  and 
is  within  the  words  of  the  statute,  and  the  mischief  intended  to  be  remedied 
thereby.  And  as  to  so  much,  therefore,  the  promise  is  void  by  the  statute." 
And  being  void  in  part,  it  was  hel !  on  the  authority  of  Lexington  rs.  Clark,  2 
Vent  223,  and  Chater  vs,  Becke%  7  T.  R.  201,  to  be  void  altogether. 

Whether  the  consideration  as  well  as  the  p  omise  must  be  expressed  in  writ- 
ing, is  a  point  upon  which  there  has  been  great  diversity  of  judicial  opini<». 
Before  the  case  of  Wain  &,  Warlters,  Lord  EUenborough  said  **  he  had  always 
taken  the  law  to  be  clear,  that  if  a  man  agreed  in  writing  to  pay  the  debt  of 
another,  it  was  not  necessary  that  the  consideration  should  appear  on  the  &ce» 
of  the  writing."  So  Lord  Eldon  in  ex  parte  Gardom,  15  Ves.  286.  But  the 
late  decisions  in  England  have  fully  settled  the  law  in  conformity  with  the 
doctrine  of  that  case.  Saunders  vs.  Wakefield,  4  Barn  &  Aid.,  695 ;  Jenkins 
vs.  Reynolds,  3  Brod.  &  Bing,  14;  James  rs.  Williams,  5  Brod.  &>  AdoL,  1109; 
S.  C,  3  Nev.  &  Mann.,  196. 

In  New  York,  New  Hampshire,  Maryland,  and  South  Carolina,  the  English 
rule  prevails.  Sears  vs.  Brink,  3  Johns.  210 ;  Nellson  vs.  Sanbome,  3  New 
Hamp.,  414 ;  Wyman  vs.  Gray,  9  Harr  &  J.,  400 ;  Stephens  vs.  Wynn,  2 
Nott  &  McChord  272. 

In  Massachusetts,  Maine,  Connecticut,  New  Jersey  and  North  Carolina,  the 
word  '*  agreement  has  been  construed  according  to  its  popular,  and  not  its  legal 
signification,  and  the  promise  only  is  required  to  be  in  writing,"  Packard  vs. 
Richardson,  17  Mass. ;  Sage  vs.  Wilcox,  6  Conn.  81  ;  Buckly  vs.  Beaidsley, 
2  South,  570 ;  Gardner  vs.  King,  2  Iredell's  L.  R.  297. 

In  Virginia,  Tennessee,  Alabama,  Mississippi,  and  probably  other  States,  the 
statnte  of  Charles  II.  has  not  been  literally  adopted.  ^  The  promise  or  agree- 
ment" is  required  to  be  in  writing.  This  difference  in  the  phraseology  is 
important.  In  Violett  vs.  Patton,  5  Cranch,  142;  2  Cond.  Rep.  214;  C.  J. 
Marshall  says,  "  The  reasoning  of  the  judges,  in  the  cases  in  which  they  have 
decided  that  the  consideration  ought  to  be  in  writing,  turns  upon  the  word 
agreement,  of  which  the  consideration  forms  an  integral  part  This  reasoning 
does  not  apply  to  the  act  of  Virginia  in  which  the  word  promise  is  introduced.** 
And  so  it  has  been  expressly  ruled  by  the  courts  of  Virginia  and  Tennessee. 
Colgin  vs.  Henley,  6  Leigh.  Rep.  85 ;  Taylor  vs.  Ross,  3  Yerg.  330. 
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Armstrong  vs.  Toler.* 

General  Principles  as  to  contracts  founded  on  an  illegal  consideration,  or  connect- 
ed with  an  illegal  transaction. 

ToLER  brought  an  action  of  assumpsit  against  Armstrong,  to 
recover  a  sum  of  money  paid  by  him,  on  account  of  goods,  the 
property  of  Armstrong  et  al.,  consigned  to  Toler,  which  had 
been  seized  and  libelled  in  the  District  Court  of  Maine,  as 
having  been  imported  contrary  to  law.  The  goods  were 
shipped  during  the  late  war  with  Great  Britain,  at  St.  Johns, 
in  the  Province  of  New  Brunswick,  for  Armstrong  and  other 
citizens  and  residents  of  the  United  States,  and  consigned  to  To- 
ler, also  a  domiciled  citizen  of  the  United  States.  The  goods 
were  delivered  to  the  agent  of  the  claimants,  on  stipulation 
to  abide  the  event  of  the  suit,  Toler  becoming  liable  for  the  ap- 
praised value ;  and  Armstrong's  part  of  the  goods  were  after- 
wards delivered  to  him,  on  his  promise  to  pay  Toler  his  propor- 
tion of  any  sum  for  which  Toler  might  be  liable,  should  the  goods 
be  condemned.  The  goods  having  been  condemned,  Toler  paid 
their  appraised  value,  and  brought  this  action  to  recover  back 
from  Armstrong  his  proportion  of  the  amount.  At  the  trial  of 
the  cause,  the  defendant  below  resisted  the  demand,  on  the  prin- 
ciple that  the  contract  was  void,  as  having  been  made  on  an  il- 
legal consideration.  When  the  testimony  on  the  part  of  the 
plaintiff  below  was  concluded,  the  counsel  for  the  defendant  in- 
sisted on  his  behalf  to  the  Court,  that  the  several  matters  pro- 
pounded and  given  in  evidence  on  the  part  of  the  plaintiff  were 
not  sufficient,  and  ought  not  to  be  allowed  as  decisive  evidence, 
to  entitle  the  plaintiff  to  maintain  the  issue,  and  to  recover  against 
the  defendant.  The  judge  thereupon  delivered  the  following 
charge  to  the  jury,  which  is  spread  at  large  upon  the  record. 

*  11  Wheat  Rep.  258 ;  6  Cond.  Rep.  297. 
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"  The  rule  of  law  under  which  the  defendant  seeks  to  shel- 
ter himself  against  a  compliance  with  his  contract  to  indem- 
nify the  plaintiff  for  all  sums  which  he  might  have  to  pay  on  ac- 
count of  the  goods  shipped  from  New  Brunswick  for  the  de- 
fendant, and  consigned  to  the  plaintiff,  is  a  salutary  one, 
founded  in  morality  and  good  policy,  and  which  recommends  it- 
self to  the  good  sense  of  every  man  as  soon  as  it  is  stated.  The 
principle  of  the  rule  is,  that  no  man  ought  to  be  heard  in  a  court 
of  justice,  who  seeks  to  enforce  a  contract  founded  in  or  aris- 
ing out  of  moral  or  political  turpitude.  The  rule  itself  has  some- 
times been  carried  to  inconvenient  lengths  ;  the  difficulty  being, 
not  in  any  unsoundness  in  the  rule  itself,  but  in  its  fitness  to  the 
particular  cases  to  which  it  has  been  applied.  Does  the  taint  in 
the  original  transaction  infect  and  vitiate  every  contract  growing 
out  of  it,  however  remotely  connected  with  it  ?  This  would  be 
to  extend  the  rule  beyond  the  policy  which  produced  it,  and 
would  lead  to  the  most  inconvenient  consequences ;  carried  out 
to  such  an  extent,  it  would  deserve  to  be  entitled  a  rule  to  en- 
courage and  protect  fraud.  So  far  as  the  rule  operates  to  dis- 
courage the  perpetration  of  an  immoral  or  illegal  act,  it  is 
founded  in  the  strongest  reason ;  but  it  cannot  safely  be  pushed 
further.  If,  for  example,  the  man  who  imports  goods  for  another, 
by  means  of  a  violation  of  the  laws  of  his  country,  is  disqualified 
from  founding  any  action  upon  such  illegal  transaction  for  the 
value  or  freight  of  the  goods,  or  other  advances  made  on  them, 
he  is  justly  punished  for  the  immorality  of  the  act,  and  a  powerful 
discouragement  from  the  perpetration  of  it  is  provided  by  the 
rule.  But,  after  the  act  is  accomplished,  no  new  contract  ought 
to  be  affected  by  it ;  it  ought  not  to  vitiate  the  contract  of  the 
retail  merchant,  who  buys  these  goods  from  the  importer ;  that 
of  the  tailor,  who  purchases  from  the  merchant ;  or  of  the  cus- 
tomers of  the  former,  amongst  whom  the  goods  are  distributed 
in  clothing,  although  the  illegality  of  the  original  act  was  known 
to  each  of  the  above  persons  at  the  time  he  contracted. 

"  I  understand  the  rule,  as  now  clearly  settled,  to  be,  that  where 
the  contract  grows  immediately  out  of  and  is  connected  with  an 
illegal  or  immoral  act,  a  court  of  justice  will  not  lend  its  aid  to 
enforce  it.  And  if  the  contract  be  in  part  only  connected  with 
the  illegal  transaction,  and  growing  immediately  out  of  it,  though 
it  be,  in  fact,  a  new  contract,  it  is  equally  tainted  by  it.  The 
case  before  supposed,  of  an  action  for  the  value  of  goods  illegally 
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imported  for  another,  or  freight  and  expenses  attending,  founded 
upon  a  promise  express  or  implied,  exemplifies  a  part  of  the  above 
rule ;  the  latter  part  of  it  may  be  explained  by  the  following 
case  :  as  if  the  importation  was  the  result  of  a  scheme  to  consign 
the  goods  to  the  friend  of  the  owner,  with  the  privity  of  the  for- 
mer, that  he  might  protect  and  defend  them  for  the  owner  in  case 
they  should  be  brought  into  jeopardy,  I  should  consider  a  bond 
or  promise  afterwards  given  by  the  owner  to  his  friend,  to  in- 
demnify him  for  his  advances  on  account  of  any  proceedings 
against  the  property  or  otherwise,  to  constitute  a  part  of  the  res 
gesta,  or  of  the  original  transaction,  though  it  purports  to  be  a 
new  contract.  For  it  would  clearly  be  a  promise  growing  im- 
mediately out  of,  and  connected  with,  the  illegal  transaction.  It 
would  be,  in  fact,  all  one  transaction ;  and  the  party  to  whom 
the  promise  was  made  would,  by  such  a  contrivance,  contribute, 
in  effect,  to  the  success  of  the  illegal  measure. 

**  But  if  the  promise  be  unconnected  with  the  illegal  act,  and  is 
founded  on  a  new  consideration,  it  is  not  tainted  by  the  act,  al- 
though it  was  known  to  the  party  to  whom  the  promise  was 
made,  and  although  he  was  the  contriver  and  conductor  of  the 
illegal  act.  Thus,  if  A  should,  during  war,  contrive  a  plan  for 
importing  goods  from  the  country  of  the  enemy,  on  his  own  ac- 
count, by  means  of  smuggling,  or  of  a  collusive  capture,  and  in 
the  same  vessel  should  be  sent  goods  for  B ;  and  A  should,  upon 
the  request  of  B,  become  surety  for  payment  of  the  duties,  or 
should  undertake  to  become  answerable  for  expenses  on  account 
of  a  prosecution  for  the  illegal  importation,  or  should  advance 
money  to  B  to  enable  him  to  pay  those  expenses ;  these  acts,  con- 
stituting no  part  of  the  original  scheme,  here  would  be  a  new 
contract  upon  a  vsRid  and  legal  consideration,  unconnected  with 
the  original  act,  although  remotely  caused  by  it ;  and  such  con- 
tract would  not  be  so  contaminated  by  the  turpitude  of  the 
offensive  act,  as  to  turn  A  out  of  court  when  seeking  to  enforce 
it,  although  the  illegal  introduction  of  the  goods  into  the  country 
was  the  consequence  of  the  scheme  projected  by  A  in  relation  to 
his  own  goods. 

"Whether  the  plaintiff  has  any  interest  in  the  goods  imported 
by  the  defendant  from  New  Brunswick,  or  was  the  contriver  of, 
or  concerned  in,  a  scheme  to  introduce  these  goods,  or  even  his 
own,  if  he  had  any,  into  the  United  States,  by  means  of  a  collu- 
sive capture  or  otherwise,  or  consented  to  become  the  consignee 
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of  the  defendant's  goods,  with  a  view  to  their  introduction,  are 
questions  which  must  depend  upon  the  evidence,  of  which  you 
must  judge.  It  ought,  however,  to  be  remembered,  that  it  would 
seem,  from  the  letters  of  introduction  of  the  defendant  to  the 
plaintiff,  some  time  after  this  importation  had  taken  place,  that 
these  gentlemen  were,  at  that  time,  strangers  to  each  other.** 

And  the  jurors  having  submitted  to  the  Court  an  inquiry,  in 
the  words  following,  viz.  "  The  jury  beg  leave  to  ask  the  judge, 
whether  Toler  must  have  an  interest  in  Armstrong's  goods  to 
constitute  him  a  participator  in  the  voyage  ?  If  simply  having 
goods  on  board  will  constitute  him  such  7"  The  Court  gave  their 
opinion  upon  the  same  as  follows :  ^  The  plaintiff  simply  having 
goods  on  board  would  not  constitute  him  a  participator,  or  affect 
the  contract  with  the  defendant.  Being  interested  in  the  goods 
would." 

This  charge  was  excepted  to  by  the  defendant^  and  a  verdict 
having  been  found  for  the  plaintiff,  on  which  a  judgment  was 
rendered  in  his  favor,  the  cause  was  brought,  by  writ  of  error, 
to  this  Court. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court ;  and,  after  stating  the  case,  proceeded  as  follows : — 

The  only  point  moved  by  the  defendant's  counsel  to  the  Court 
was,  that  the  evidence  was  not  decisive  in  favor  of  the  plaintiff. 
The  Court  gave  this  opinion.  The  charge  does  not  intimate  that 
the  testimony  was  conclusive,  but  leaves  the  case  to  the  jury  to 
be  decided  by  them  under  the  control  of  certain  legal  principles 
which  are  stated  in  the  charge.  To  entitle  the  plaintiff  in  error 
to  a  judgment  of  reversal,  he  must  show  that  some  one  of  these 
principles  is  erroneous  to  his  prejudice. 

The  main  object  of  the  charge  is  to  stat^to  the  jury  the  law 
of  contracts  on  an  illegal  consideration,  so  far  as  it  was  sup- 
posed to  bear  on  the  case  before  them.  To  enable  them  to  apply 
the  law  to  the  facts,  the  Court  supposed  many  cases  in  which  the 
contract  would  be  void,  the  consideration  being  illegal.  It  is 
unnecessary  to  review  this  part  of  the  charge,  because  it  is  en- 
tirely favorable  to  the  plaintiff  in  error. 

After  having  stated  the  law  to  be,  that  where  the  contract 
grows  immediately  out  of  an  illegal  act,  a  court  of  justice  will 
not  enforce  it,  the  Court  proceeds  to  say :  **  But  if  the  promise 
be  unconnected  with  the  illegal  act,  and  is  founded  on  a  new 
consideration,  it  is  not  tainted  by  the  act,  although  it  was  known 
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to  the  party  to  whom  the  promise  was  made,  and  although  he 
was  the  contriver  and  conductor  of  the  illegal  act.  Thus,  if  A 
should,  during  war,  contrive  a  plan  for  importing  goods  from  the 
country  of  the  enemy,  on  his  own  account,  by  means  of  smug- 
gling, or  of  a  collusive  capture,  and  goods  should  be  sent  in  the 
same  vessel  for  B ;  and  A  should,  upon  the  request  of  B,  become 
surety  for  the  payment  of  the  duties,  or  should  undertake  to  be- 
come answerable  for  the  expenses  on  account  of  a  prosecution 
for  illegal  importation,  or  should  advance  money  to  B  to  enable 
him  to  pay  those  expenses ;  these  acts,  constituting  no  part  of  the 
original  scheme,  here  would  be  a  new  contract  upon  a  valid  and 
legal  consideration,  unconnected  with  the  original  act,  although 
remotely  caused  by  it,  and  such  contract  would  not  be  so  con- 
taminated by  the  turpitude  of  the  offensive  act,  as  to  turn  A  out 
of  court  when  seeking  to  enforce  it ;  although  the  illegal  intro- 
duction of  the  goods  into  the  country  was  the  consequence  of  the 
scheme  projected  by  A  in  relation  to  his  own  goods. 

If  this  opinion  be  contrary  to  law,  the  judgment  ought  to  be 
reversed.  The  opinion  is,  that  a  new  contract,  founded  on  a 
new  consideration,  although  in  relation  to  property  respecting 
which  there  had  been  unlawful  transactions  between  the  parties, 
is  not  itself  unlawful.  This  general  proposition  is  illustrated  by 
particular  examples,  and  will  be  best  understood  by  consider- 
ing the  examples  themselves.  The  case  supposed  is,  that  A, 
during  a  war,  contrives  a  plan  for  importing  goods  on  his  own 
account  from  the  country  of  the  enemy,  and  that  goods  are  sent 
to  B  by  the  same  vessel.  A,  at  the  request  of  B,  becomes  surety 
for  the  payment  of  the  duties  which  accrue  on  the  goods  of  B, 
and  is  compelled  to  pay  them  ;  can  he  maintain  an  action  on  the 
promise  of  B  to  return  this  money  ?  The  opinion  is,  that  such 
an  action  may  be  sustained.  The  case  does  not  suppose  A  to 
be  concerned,  or  in  any  manner  instrumental  in  promoting  the 
illegal  importation  of  B,  but  to  have  been  merely  engaged  him- 
self in  a  similar  illegal  transaction,  and  to  have  devised  the  plan 
for  himself,  which  B  afterwards  adopted.  This  illustration  ex- 
plains what  was  meant  by  the  general  words  previously  used, 
which,  unexplained,  would  have  been  exceptionable. 

The  contract  made  with  the  government  for  the  payment  of 
duties,  is  a  substantive  independent  contract,  entirely  distinct 
from  the  unlawful  importation.  The  consideration  is  not  infected 
with  the  vice  of  the  importation.    If  the  amount  of  duties  be 
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paid  by  A  for  B,  it  is  the  payment  of  a  debt  due  in  good  faith 
from  B  to  the  government ;  and  if  it  may  not  constitute  the  con- 
sideration of  a  promise  to  repay  it,  the  reason  must  be,  that  two 
persons  who  are  separately  engaged  in  an  unlawful  trade,  can 
make  no  contract  with  each  other;  at  any  rate,  no  contract 
which,  in  any  manner,  respects  the  goods  unlawfii"y  imported 
bv  either  of  them.  This  would  be  to  connect  distinct  and  inde- 
pendent  transactions  with  each  other,  and  to  infuse  into  one 
which  was  perfectly  fair  and  legal  in  itself,  the  contaminating 
matter  which  infected  the  other.  This  would  introduce  exten- 
sive mischief  into  the  ordinary  affairs  and  transactions  of  life 
not  compensated  by  any  one  accompanying  advantage. 

The  same  principle,  diversified  in  form,  is  illustrated  by  an- 
other example.  If  A  should  become  answerable  for  expenses  on 
account  of  a  prosecution  for  the  illegal  importation,  or  should 
advance  money  to  B  to  enable  him  to  pay  those  expenses,  these 
acts,  the  Court  thought,  would  constitute  a  new  contract,  the 
consideration  of  which  would  be  sufficient  to  maintain  an  action. 

It  cannot  be  questioned  that,  however  strongly  the  law  may 
denounce  the  crime  of  importing  goods  from  the  enemy  in  time 
of  war,  the  act  of  defending  a  prosecution  instituted  in  conse- 
quence of  such  illegal  importation  is  perfectly  lawful.  Money 
advanced  then  by  a  friend  in  such  a  case,  is  advanced  for  a  law- 
ful purpose,  and  a  promise  to  repay  it  is  made  on  a  lawful  con- 
sideration. The  criminal  importation  constitutes  no  part  of  this 
consideration. 

It  is  laid  down  with  great  clearness,  that  if  the  importation 
was  the  result  of  a  scheme  between  the  plaintiff  and  defendant, 
or  if  the  plaintiff  had  any  interest  in  the  goods,  or  if  they  were 
consigned  to  him  with  his  privity,  that  he  might  protect  and  de- 
fend them  for  the  owner,  a  bond  or  promise,  given  to  repay  any 
advances  made  in  pursuance  of  such  understanding  or  agree- 
ment, would  be  utterly  void. 

The  questions  whether  the  plaintiff  had  any  interest  in  the 
goods  of  the  defendant,  or  was  the  contriver  of,  or  concerned  in, 
a  scheme  to  introduce  them,  or  consented  to  become  the  con- 
signee of  the  defendant's  goods,  with  a  view  to  their  introduc- 
tion, were  left  to  the  jury.  The  point  of  law  decided  is,  that  a 
subsequent  independent  contract  founded  on  a  new  considera- 
tion, is  not  contaminated  by  the  illegal  importation,  although 
such  illegal  importation  was  known  to  Toler,  when  the  contract 
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was  made,  provided  he  was  not  interested  in  the  goods,  and  had 
no  previous  concern  in  their  importation. 

Questions  upon  illegal  contracts  have  arisen  very  often,  both 
in  England  and  in  this  country  ;  and  no  principle  is  better  set- 
tled, than  that  no  action  can  be  maintained  on  a  contract,  the 
consideration  of  which  is  either  wicked  in  itself,  or  prohibited  by 
law.  How  far  this  principle  is  to  affect  subsequent  or  coUatersJ 
contracts,  the  direct  and  immediate  consideration  of  which  is  not 
immoral  or  illegal,  is  a  question  of  considerable  intricacy,  on 
which  many  controversies  have  arisen,  and  many  decisions  have 
been  made.  In  Faikney  vs.  Reynous,  4  Burr.  2069,  the  plaintiff 
and  one  Richardson  were  jointly  concerned  in  certain  contracts 
prohibited  by  law,  on  which  a  loss  was  sustained,  the  whole  of 
which  was  paid  by  the  plaintiffs ;  and  a  bond  was  given  for 
securing  the  repayment  of  Richardson's  proportion  of  the  loss. 
To  a  suit  on  this  bond,  the  defendants  pleaded  the  statute  pro- 
hibiting the  original  transaction,  but  the  Court  held,  on  demur- 
rer, that  the  plaintiff  was  entitled  toTrecover.  Although  this  was 
the  case  of  a  bond,  the  judgment  does  not  appear  to  have  turned 
on  that  circumstance.  Lord  Mansfield  gave  his  opinion  on  the 
general  ground,  that  if  one  person  apply  to  another  to  pay  his 
debt  (whether  contracted  on  the  score  of  usury,  or  for  any  other 
purpose),  he  is  entitled  to  recover  it  back  again.  This  is  a 
strong  case  to  show  that  a  subsequent  contract,  not  stipulating  a 
prohibited  act,  although  for  money  advanced  in  satisfaction  of 
an  unlawful  transaction,  may  be  sustained  in  a  coii;irt  of  justice. 
In  a  subsequent  case,  6  Term  Rep.  410,  Ashhurst,  J.,  said,  the 
defendants  were  held  liable  because  they  had  voluntarily  given 
another  security. 

In  the  case  of  Petrie  and  another,  executors  of  Keeble  vs. 
Hannay,  3  Term  Rep.  418,  the  testator  of  the  plaintiffs  was  en- 
gaged with  the  defendant  and  others  in  stock  transactions,  which 
were  forbidden  by  law,  on  which  considerable  losses  had  been 
sustained,  which  were  paid  by  Portis,  their  broker.  Keeble  re- 
paid the  broker  the  whole  sum  advanced  by  him  except  eighty- 
four  pounds,  which  was,  in  part,  the  defendant's  share  of  the  loss, 
for  which  Keeble  drew  a  bill  on  the  defendant,  which  was 
accepted.  The  bill  not  being  paid,  a  suit  was  brought  upon  it 
by  Portis  against  the  executors  of  Keeble,  and  judgment  ob- 
tained, they  not  setting  up  the  illegal  consideration.  The  execu- 
tors brought  this  action  to  recover  the  money  they  had  paid,  and 
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it  was  held  by  three  judged  against  one,  on  the  authority  of  Faik- 
ney  vs.  Reynous,  that  the  plaintiffs  could  maintain  their  action. 
A  distinction  was  taken  in  cases  where  money  was  paid  by  one 
person  for  another,  for  an  illegal  transaction,  by  which  the  par- 
ties were  not  bound;  between  a  voluntary  payment,  and  one 
made  on  the  request  of  the  party ;  between  an  assumpsit  raised 
by  operation  of  law,  and  an  express  assumpsit  Although  the 
former  would  not  support  the  action,  it  was  held  that  the  latter 
would. 

This,  also,  is  a  strong  case  to  show  that  a  new  contract,  by 
which  money  is  advanced  at  the  request  of  another,  or,  which  is 
the  same  thing,  where  there  is  an  express  promise  to  pay,  may 
sustain  an  action,  although  the  money  was  advanced  to, satisfy  an 
illegal  claim. 

In  Farmer  vs.  Russell  et  al,  1  Bos.  and  Pull.  295,  it  was  held, 
that  if  A  is  indebted  to  B.  on  a  contract  forbidden  by  law,  and 
pays  the  money  to  C  for  the  use  of  B,  a  court  will  give  judg- 
ment in  favor  of  B  against  C  for  this  money.  In  this  case,  B 
could  not  have  recovered  against  A,  but  when  the  money  came 
into  the  hands  of  C,  a  new  promise  was  raised  on  a  new  conside- 
ration, which  was  not  infected  by  the  vice  of  the  original  con- 
tract. In  this  case.  Chief  Justice  Eyre  said,  that  the  plaintiff's 
demand  arose  simply  from  the  circumstance,  that  money  was  put 
into  the  hands  of  C  for  his  use ;  and  Justice  BuUer  said,  that  the 
action  did  not  arise  upon  the  ground  of  the  illegal  contract.  Yet, 
in  this  case,  A's  original  title  to  the  money  was  founded  on  an  un- 
lawful contract,  and  he  could  not  have  maintained  an  action 
against  B. 

The  general  proposition  stated  by  Lord  Mansfield  in  Faikney 
vs.  Reynous,  that  if  one  person  pay  the  debt  of  another  at  his 
request,  an  action  may  be  sustained  to  recover  the  money, 
although  the  original  contract  was  unlawful,  goes  far  in  deciding 
the  question  now  before  the  Court.  That  the  person  who  paid 
the  money  knew  it  was  paid  in  discharge  of  a  debt  not  recovera- 
ble at  law,  has  never  been  held  to  alter  the  case.  A  subsequent 
express  promise  is,  undoubtedly,  equivalent  to  a  previous  re- 
quest. 

In  most  of  the  cases  cited  by  the  counsel  for  the  plaintiff  in 
error,  the  suit  has  been  brought  by  a  party  to  the  original  trans- 
action, or  on  a  contract  so  connected  with  it,  as  to  be  inseparable 
from  it.    As,  where  a  vendor  in  a  foreign  country  packs  up 
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goods  for  the  purpose  of  enabling  the  vendee  to  smuggle  them ; 
or  where  a  suit  is  brought  on  a  policy  of  insurance  on  an  illegal 
voyage ;  or  on  a  contract  which  amounts  to  maintenance ;  or  on 
one  for  the  sale  of  a  lottery  ticket,  where  such  sale  is  prohibited ; 
or  on  a  bill  which  is  payable  in  notes  issued  contrary  to  law :  in 
these  and  in  all  similar  cases,  the  consideration  of  the  very  con- 
tract on  which  the  suit  is  brought  is  vicious,  and  the  plaintiff  has 
contributed  to  the  illegal  transaction.  One  of  the  strongest  cases 
in  the  books  is  Steers  vs.  Laishley,  6  Term  Rep.  61,  where  the 
broker,  who  had  been  concerned  in  stock-jobbing  transactions, 
and  had  paid  the  losses,  drew  a  bill  of  exchange  for  the  amount 
on  the  defendant,  and,  after  its  acceptance,  endorsed  it  to  a  per- 
son who  knew  of  the  illegal  transaction  on  which  it  was  drawn, 
the  Court  held  that  such  endorsee  could  not  recover  on  the  bill. 

In  this  case  the  broker  himself  could  not  recover,  being  a  party 
in  the  original  offence  against  the  law,  and  his  bill  being  drawn 
for  the  very  money  which  was  due  on  the  original  transaction, 
and  endorsed  to  a  person  having  notice,  left  the.  endorsee  in  the 
same  situation  with  the  drawer.  Yet  Lord  Kenyon  said  in  this 
case  that,  if  the  plaintiff  had  lent  the  money  to  the  defendant  to 
pay  the  differences,  and  had  afterwards  received  the  bill  for  the 
money  so  lent,  he  might  have  recovered  on  it.  The  difference 
between  the  case  decided  and  that  put  by  the  judge  is  not  very 
discernible,  as  the  one  or  the  other  may  affect  morals,  or  the 
policy  of  the  law.  The  distinction  would  seem  to  be  founded 
on  this  legal  ground,  that  the  money  lent  would  constitute  a  new 
consideration,  and  be  the  foundation  of  a  new  contract,  which 
could  not  be  vitiated  by  a  knowledge  of  the  purpose  for  which 
the  money  was  lent  and  the  bill  drawn.  So  Toler's  knowledge 
of  the  illegal  transactions  of  Armstrong,  and  that  his  money  was 
advanced  to  procure  the  delivery  of  goods  which  had  been  ille- 
gally imported,  could  not  vitiate  a  contract  to  repay  that  money. 

In  the  case  of  Booth  vs.  Hodgson,  6  Term  Rep.  405,  the  suit 
was  between  the  original  parties  to  the  illegal  transaction,  and 
was  bottomed  on  it. 

Supposing  the  opinions  actually  contained  in  the  charge  to  be 
correct,  it  is  still  contended  to  be  liable  to  exception,  because 
there  is  a  material  part  of  the  very  case  which  it  does  not  em- 
brace. The  charge,  it  is  said,  does  not  state  what  the  law  would 
be  if  Toler  knew,  previous  to  the  consignment,  that  Armstrong 
was  engaged  in  this  illicit  commerce. 
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Without  entering  into  the  inquiry  whether  this  criticism  on 
the  charge  be  well  or  ill  founded,  the  Court  think  it  proper  to 
declare,  in  explicit  terms,  that  the  plaintiff  in  error  cannot  avail 
himself  of  it  in  this  stage  of  the  cause. 

To  bring  all  the  testimony  offered  at  the  trial  of  a  cause  at 
common  law,  instead  of  facts,  into  this  Court,  by  a  bill  of  excep- 
tions or  otherwise,  is  a  practice  which,  to  say  the  least,  is  ex- 
tremely inconvenient.  Its  tendency  is  to  convert  this  Court  from 
a  tribunal  for  the  decision  of  points  of  law  into  one  for  the  inves- 
tigation of  facts,  and  for  weighing  evidence.  To  look  into  that 
testimony  for  the  purpose  of  inquiring  whether  the  judge  has 
omitted  anything  material  in  his  charge,  would  be  to  yield  to  this 
practice,  and  to  sanction  it  in  its  most  exceptionable  form.  If 
the  defendant's  counsel  wished  the  instruction  of  the  judge  to  the 
jury  on  any  point  which  was  omitted  in  the  charge,  his  course 
was  to  suggest  the  point,  and  request  an  opinion  on  it.  If  coun- 
sel may,  without  pursuing  this  course,  spread  the  whole  testimony 
on  the  record,  and  then,  by  a  general  exception  to  the  charge, 
enable  himself  to  take  advantage,  not  only  of  a  misdirection,  but 
of  any  omission  to  notice  any  question  which  may  be  supposed 
by  this  Court  to  have  arisen  in  the  case,  such  a  course  would 
obviously  transfer  to  the  Supreme  Court  the  appropriate  duties 
of  a  Circuit  Court,  and  cannot  be  countenanced. 

It  is  also  contended  by  the  counsel  for  the  plaintiff  in  error, 
that  the  judge  has  erred  in  not  answering  fully  the  inquiry  made 
by  the  jury.  That  was  in  these  words :  "  The  jury  beg  leave 
to  ask  the  judge,  whether  Toler  must  have  an  interest  in  Arm- 
strong's goods  to  constitute  him  a  participator  in  the  voyage  1 
If  simply  having  goods  on  board  will  constitute  him  such?" 
The  Court  answered  as  follows :  "  The  plaintiff  simply  having 
goods  on  board  would  not  constitute  him  a  participator,  or  affect 
the  contract  with  the  defendant.  Being  interested  in  the  goods 
would." 

There  is  much  reason  to  believe  that  the  first  of  these  ques- 
tions was  not  understood  by  the  jury,  or  by  the  judge,  according  to 
the  literal  import  of  the  words.  The  inquiry  would  seem  to  be, 
whether,  under  any  possible  view  of  the  transaction,  Toler  could 
be  tainted  with  the  guilt  of  Armstrong,  so  as  to  affect  the  con- 
tract in  suit,  unless  he  had  an  interest  in  the  goods.  This  was 
probably  not  the  intention  of  the  jury,  because  an  answer  to  this 
question  is  to  be  found  in  the  charge.    The  judge  had  stated  that. 
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if  Toler  was  the  contriver  of  or  concerned  in  a  scheme  to  intro- 
duce these  goods  into  the  United  States,  or  had  consented  to  be- 
come the  consignee  with  a  view  to  their  introduction,  these  cir- 
cumstances would  vitiate  the  contract.  He  had  already  said, 
therefore,  that  an  interest  in  Armstrong's  goods  was  not  indis- 
pensably necessary  to  make  Toler  a  participator  in  the  voyage, 
as  to  all  the  purposes  of  the  defence.  He  had  stated  two  cases 
specially,  either  of  which  the  jury  might  consider  as  proved  by 
the  evidence,  in  which  the  consideration  would  be  unlawful ;  and 
he  had  said  generally,  "  that  where  the  contract  grows  immedi- 
ately out  of  and  is  connected  with  an  illegal  or  immoral  act,  a 
court  of  justice  will  not  lend  its  aid  to  enforce  it.  And  if  the 
contract  be,  in  fact,  only  connected  with  the  illegal  transaction, 
and  growing  immediately  out  of  it,  though  it  be  in  fact  a  new 
contract,  it  is  equally  tainted  by  it."  There  is  much  reason  to 
believe  that  the  jury-  could  not  have  intended  to  put  a  question 
which  had  been  already  answered,  and  that  they  might  design  to 
ask,  whether,  having  goods  on  board  belonging  to  himself,  would 
place  him  in  the  same  situation  as  if  interested  with  Armstrong. 
The  answer  of  the  Court  would  show,  that  the  questions  were 
understood  in  this  sense,  and  that  answer  appears  to  have  been 
satisfactory  to  the  jury. 

However  this  may  be,  we  think  the  law  was  correctly  stated 
by  the  Court ;  and  we  cannot  admit  that  a  judgment  is  to  be 
reversed  because  an  answer  does  not  go  to  the  full  extent  of  the 
question.  Had  the  jury  desired  further  information,  they  might, 
and  probably  would,  have  signified  their  desire  to  the  Court. 
The  utmost  willingness  was  manifested  to  gratify  them,  and  it 
may  fairly  be  presumed  that  they  had  nothing  further  to  ask. 

We  think  that  there  is  no  error  in  the  judgment  of  the  Circuit 
Court,  and  that  it  ought  to  be  affirmed,  with  costs  and  damages, 
at  the  rate  of  six  per  centum  per  annum. 

Questions  concerning  the  illegality  of  contracts  have  frequently  been  dis- 
cussed in  the  Supreme  Court  of  the  United  States,  and  the  views  which  have 
been  promulgated  by  that  enlightened  tribunal  are  believed  to  be  in  entire 
harmony  with  the  prevailing  English  authorities.  A  brief  review  of  the  most 
important  of  them  will  consume  the  space  which  can  be  allotted  to  this  note. 

In  the  case  of  the  Bank  of  the  United  States  vs.  Owens  et  als.,  2  Peters 
Rep.  627,  the  question  arose  whether  a  contract  on  the  discount  of  a  note  by 
which  the  bank  reserved  more  than  six  per  cent,  interest  could  be  enforced ;  the 
charter  of  the  bank  prohibiting  the  taking  of  more  than  six  per  cent,  interest, 


442  ILLEGAL  CONTRACTS. 

Aimrtmnf  «t.  Totar. 

but  not  declaring  a  contract  void  in  which  a  higher  rate  of  interest  was  r&> 
served.  The  judges  of  the  Court  below  being  divided  in  6pinion,  it  was 
certified  to  the  Supreme  Court  for  a  determination.  Mr.  Justice  Johnson 
delivered  the  opinion  of  the  Court 

"  The  second  question  propounded  to  this  Court  is, '  Whether  if  the  [Jea 
does  make  out  a  case  of  violation  of  a  provision  of  the  charter,  the  notes 
sued  on,  or  the  contract  therein  expressed,  is  void  in  law,  so  that  no  lecoveiy 
can  be  had  therein  in  this  suit 

'*  The  question  here  propounded  has  relation  exclusively  to  the  legal  eflect 
of  a  violation  of  the  provision  in  the  charter,  on  the  subject  of  interest,  and 
does  not  bring  in  question  the  operation  of  the  statute  of  usury  of  Kentucky 
upon  the  validity  of  this  contract  To  understand  the  gist  of  the  question,  it 
is  necessary  to  observe  that  although  the  act  of  incorporation  forbids  the 
taking  of  a  greater  interest  than  six  per  cent,  it  does  not  declare  void  any 
contract  reserving  a  greater  sum  than  is  permitted.  Most,  if  not  all  the  acts 
passed  in  England,  and  in  the  States,  on  the  same  subjects,  declare  such  con- 
tracts usurious  and  void. 

**  The  question  then  is,  whether  such  contracts  are  void  in  law,  upon  general 
principles. 

**  The  answer  would  seem  to  be  plain  and  obviom,  that  no  court  of  justice 
can  in  its  nature  be  made  the  handmaid  of  iniquity.  Courts  are  instituted  to 
carry  into  eflect  the  laws  of  a  country ;  how  can  they  then  become  auxiliary  to 
the  consummation  of  violations  of  Uw  7 

"  To  enumerate  here  all  the  instances  and  cases  in  which  this  reasoning 
has  been  practically  implied,  would  be  to  inaur  the  imputation  of  vain  parade. 

^  There  can  be  no  civil  right  \diere  there  can  be  no  legal  remedy ;  and 
there  can  be  no  legal  remedy  for  tiiat  which  is  itself  illegal. 

**  That  this  is  true  of  contracts  violating  the  laws  of  morality  is  recognised 
in  the  familiar  maxim,  *  ex  turpi  causa  turn  oritur  actio,'  as  has  been  exemplified 
in  some  modem  cases  of  a  house  let  for  immoral  purposes.  Cited  and 
admitted  in  1  B.  &  P.  340,  and  Esp.  N.  P.  13. 

*'  In  the  case  of  Aubert  vs.  Maze,  2  B.  &  P.  374,  it  is  expressly  affirmed 
that  there  is  no  distinction  as  to  vitiating  the  contract  between  malum  in  se, 
and  malum  frokibitam.  And  that  case  is  a  strong  one  to  this  point,  since  the 
contract  there  arose  collaterally  out  of  transactions  prohibited  by  statute. 

^  So  the  same  doctrine  was  maintained  in  equity  upon  a  similar  contract  in 
the  case  of  Watts  vs.  Brooks,  3  Yes.  Jun.  612,  in  which  the  Court  observes, 
'  There  is  nothing  immoral  in  this  transaction,  but  it  is  against  a  prohibitory 
statute.  I  doubt  a  litUe  the  policy  of  the  act,  but  I  cannot  allow  it  to  be  argued, 
that  you  can  break  a  law  covertiy.  The  Court  will  not  execute  these  con- 
tracts.' 

<*  So  in  tiie  case  of  Webb  vs.  Pritchett,  1  B.  &  P.  264,  where  the  action  was 
by  a  tavern  keeper  against  a  candidate  for  provisions  furnished  to  the  voters  at 
an  election,  contrary  to  the  statute  of  William.  Although  the  statute  does  not 
declare  the  contract  void,  the  Court  declared  it  void,  and  in  this  explicit  lan- 
guage :  *  This  action  is  apparentiy  founded  on  a  contract  to  disobey  the  law.' 
*  The  defence  set  up  proves  the  principle  of  the  contract'  '  Then  how  shall 
an  action  be  maintained  on  tlua  which  is  a  direct  violation  of  a  public  law? 
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The  contract  is  bottomed  in  malum  jnxjhUntum  of  a  yery  serions  nature  in  the 
opinion  of  the  legislatnre :  how  then  can  we  enforce  a  contract  to  do  that  very 
thing  which  is  bo  much  reprobated  by  the  act  7'  *  This  Court  cannot  give  any 
aasistance  to  the  plaintiff  consistently  with  the  principles  which  have  governed 
the  courts  of  justice  at  all  times.  Persons  who  engage  in  such  transactions 
must  not  bring  their  cases  before  a  court  of  law,  &c.' 

*'  So  in  the  case  of  assurance  on  illegal  voyages,  even  where  the  underwriters 
have  contracted  with  their  eyes  open,  they  are,  notwithstanding,  permitted  to 
avail  themselves  of  the  plea  of  illegality  ad  libitum;  as  in  the  case  of  Camden 
vs,  Anderson,  6  T.  R.  723,  adjudged  in  the  King's  Bench  and  afiirmed  in  the 
Exchequer ;  where  it  is  declared  that  '  the  defence  is  founded  upon  a  principle 
of  law  which  is  permanent  to  all  obligation,  by  which  the  parties  to  a  contract 
can  bind  themselves.    1  B.  &.  P.  272.' 

^  And  so  in  another  case  of  great  hardship,  Morck  vs,  Abel,  3  B.  &  P.  35, 
where  the  insurance  was  upon  a  trading  in  the  East  Indies  prohibited  by  an 
obsolete  statute,  the  plaintiff  could  not  even  recover  back  his  premium,  although 
admitted  that  the  risk  never  commenced,  because  the  policy  was  void  in  its 
inception,  on  the  ground  of  illegality. 

'*  Nor  is  it  to  voyages  illegal  by  statute  alone,  that  this  principle  applies.  A 
respectable  writer  on  insurance  makes  these  remarks.  *  Whenever  an 
insurance  is  made  on  a  voyage  expressly  prohibited  by  the  common  statute,  or 
maritime  Uw  of  the  country,  the  policy  is  of  no  efSdcL  The  principle  on 
which  such  a  regulation  is  founded,  is  not  peculiar  to  this  kind  of  contracte,  for 
it  is  nothing  more  than  that  which  destroys  all  contracte  whatsoever.  Park,  232, 
that  men  can  never  be  presumed  to  make  an  agreement  forbidden  by  the  laws ; 
and  if  they  should  attempt  it,  it  is  invalid,  and  will  not  receive  the  assistance  of 
a  court  of  justice  to  carry  it  into  execution. 

<<  Nor  is  the  rule  applicable  only  to  contracte  expressly  forbidden ;  for  it  is 
extended  to  such  as  are  calculated  to  sSkd  the  general  interest  and  policy  of 
the  country. 

''  Thus,  a  note  given  by  a  bankrupt  upon  a  secret  compromise  with  a  creditor. 
Is  declared  void ;  as  it  produces  inequality  in  the  distribution  of  the  bankrupt's 
ef^te,  and  evades  the  provisions  and  policy  of  the  law,  which  proposes  to  put 
aU  the  creditors  upon  an  equal  footing.  Wells  vs.  Girling,  1  Brod.  &  Bing. 
447. 

'*  And  on  the  same  principle  a  note  given  for  a  wager  on  the  future  amount 
of  a  branch  of  the  public  revenue  is  declared  veid ;  because  it  interesto  an 
individual  in  diminishing  the  production  of  the  revenue.  2  T.  R.  610  ;  2  B. 
&  P.  130. 

*^  After  citing  these  more  modem  decisions  upon  this  subject,  it  may  not  be 
amiss  to  refer  to  some  reporters,  whose  authority  has  been  consecrated  by  the 
respect  of  ages.  They  will  serve  to  show  the  antiquity  and  universality  of  this 
doctrine. 

«  Thus  in  1  Bulls.  38,  it  is  laid  down '  that  wherever  the  consideration  which 
is  the  ground  of  the  promise,  or  the  promise  which  is  the  consequence  or  effect 
of  the  consideration  be  unlawful,  the  whole  contract  is  void. 

So  in  Hobart,  72,  and  Dyer,  356, '  If  one  promises  to  do  a  thing  that  is  unlaw- 
ful, such  promise  is  void.' 
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'^  And  innamerable  ancient  cases  might  be  cited  from  the  best  reporters,  of 
the  application  of  the  rule  to  maintenance,  to  simony,  and  to  promises  made  to 
pnbtic  officers,  engaging  them  to  act  contrary  to  the  daties  of  their  offices, 
or  to  individuals  imposing  upon  them  restraint  inconsistent  with  the  paUic 
interest 

'^  For  these  reasons,  and  upon  these  decisions,  the  majority  of  the  Court  are 
of  opinion  that  an  affirmative  answer  most  also  be  certified  upon  the  second 
question  in  the  cause." 

These  principles  were  applied  in  the  case  of  Craig  etal.  vs.  the  State  of 
Missouri,  4  Peters,  410,  to  the  contracts  of  a  sovereign  State.  The  State  of 
Missouri  brought  a  suit  upon  certain  notes  given  by  Craig,  the  considermtioa 
of  which  notes  was  the  purchase  of  some  certificates  issued  under  the  authoi^ 
ity  of  the  State,  and  which  were  declared  by  the  Supreme  Court  to  be  "  bills  of 
credit,"  and  as  such  prohibited  by  the  constituti(m  of  the  United  States.  Qa 
the  question  of  the  validity  of  these  notes,  the  following  was  the  opinion  of  the 
majority  of  the  Court,  as  delivered  by  Judge  Marshall : 

**  It  has  been  long  settled,  that  a  promise  made  in  consideration  of  an  act 
which  is  forbidden  by  law  is  void.  It  will  not  be  questioned,  that  an  act  forbid- 
den by  the  constitution  oT  the  United  States,  which  is  the  supreme  law,  is 
against  law.  Now  the  constitution  forbids  a  State'  to  emit  bills  of  credit 
The  loan  of  these  certificates  is  the  very  act  which  is  forbidden.  It  is  not  the 
making  of  them  while  they  lie  in  the  loan  offices ;  but  the  issuing  of  them, 
the  putting  them  into  circulation,  which  is  the  act  of  emission ;  the  act  that  is 
forbidden  by  the  constitution.  The  consideration  of  this  note  is  the  emissicHi 
of  bills  of  credit  by  the  State.  The  very  act  which  constitutes  the  considerir 
tion,  is  the  act  of  emitting  bills  of  credit,  in  the  mode  prescribed  by  the  law  of 
Missouri ;  which  act  is  prohibited  by  the  constitution  of  the  United  States. 

**  Cases  which  we  cannot  distinguish  from  this  in  principle,  have  been  decided 
in  State  Courts  of  great  respectability ;  and  in  this  Court.  In  the  case  of  the 
Springfield  Bank  vs.  Merrick  et  al.  14  Mass.  Rep.  322,  a  note  was  made  payar 
ble  in  certain  bills,  the  loaning  or  negotiating  of  which  was  prohibited  by 
statute,  inflicting  a  penalty  for  its  violation.  The  note  was  held  to  be  void . 
Had  this  note  been  made  in  consideration  of  these  bills,  instead  of  being  made 
payable  in  them,  it  would  not  have  been  less  repugnant  to  the  statute ;  and 
would  consequently  have  been  equally  void. 

"  In  Hunt  vs.  Knickerbocker,  6  Johns.  Rep.  327,  it  was  decided  that  an 
agreement  for  the  sale  of  tickets  in  a  lottery,  not  authorized  by  the  legislature 
of  the  State,  although  instituted  under  the  authority  of  the  government  of 
another  State,  is  contrary  to  the  spirit  and  policy  of  the  law,  and  void.  The 
consideration  on  which  the  agreement  was  founded  being  illegal,  the  agreement 
was  void.  The  books,  both  of  Massachusetts  and  New  York,  abound  with 
cases  to  the  same  efifect  They  turn  upon  the  question  whether  the  particular 
case  is  within  the  principle,  not  on  the  principle  itself.  It  has  never  been 
doubted,  that  a  note  given  on  a  consideration  which  is  prohibited  by  law,  is 
void.  Had  the  issuing  or  circulation  of  certificates  of  this  or  of  any  other 
description  been  prohibited  by  the  statute  of  Missouri,  could  a  suit  have  been 
sustained  in  the  courts  of  that  State,  on  a  note  given  in  consideration  of  the 
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prohibited  certificates  7  If  it  could  not,  are  the  prohibitions  of  the  constitution 
to  be  held  less  sacred  than  those  of  a  state  law  ? 

"  It  bad  been  determined,  independently  of  the  acts  of  Congress  on  that  sub- 
ject, that  sailing  under  the  license  of  an  enemy  is  illegal.  Patton  vs.  Nicholson, 
3  Wheat.  204,  was  a  suit  brought  in  one  of  the  courts  of  this  district  on  a  note 
given  by  Nicholson  to  Patton,  both  citizens  of  the  United  States,  for  a  British 
license.  The  United  States  were  then  at  war  with  Great  Britain ;  but  the 
license  was  procured  without  any  intercourse  with  the  enemy.  The  judgment 
of  the  Circu  i  Court  was  in  favor  of  the  defendant ;  and  the  plaintiff  sued  out 
a  writ  of  error.  The  counsel  for  the  defendant  in  error  was  stopped,  the  Court 
declaring  that  the  use  of  a  license  from  the  enemy  being  unlawful,  one  citizen 
had  no  right  to  purchase  from  or  sell  to  another  such  a  license,  to  be  used  on 
board  an  American  vessel.  The  consideration  for  which  the  note  was  given 
being  unlawful,  it  followed  of  course  that  the  note  was  void. 

"  A  majority  of  the  Court  feels  constrained  to  say  that  the  consideration  on 
which  the  note  in  this  case  was  given,  is  against  the  highest  law  of  the  land, 
and  that  the  note  itself  is  utterly  void.  In  rendering  judgment  for  the  plaintiff, 
the  court  for  the  State  of  Missouri  decided  in  favor  of  the  validity  of  a  law 
which  is  repugnant  to  the  constitution  of  the  United  States." 

In  Bartle  vs,  Coleman,  reported  in  the  same  volume,  page  184,  Bartle,a  con- 
tractor for  rebuilding  a  fort,  made  a  corrupt  agreement  with  Marsteller,  the  public 
agent  charged  with  the  superintendence  of  the  work,  and  Coleman,  to  divide 
the  profits  ;  Marsteller  was  to  make  the  certificates,  and  Coleman  to  receive 
the  money  from  the  government  and  distribute  it.  The  fraudulent  character 
of  the  transaction  was  discovered,  and  the  contract  dissolved.  Marsteller  died. 
A  suit  was  brought  by  Bartle  to  obtain  a  settlement  of  accounts  between  him 
and  Coleman.     Judge  Baldwin  says,  delivering  the  opinion  of  the  Court, 

**The  case  then  presented  for  the  consideration  of  the  Circuit  Court,  and 
now  before  us  for  revision,  is  this :  a  contract  made  by  the  complainant  with  a 
public  agent,  a  deputy  quartermaster  general,  to  an  amount  exceeding  fifty 
thousand  dollars,  in  the  profits  of  which  he  was  to  participate ;  false  measures 
attempted  to  be  imposed  on  the  government ;  the  fraud  discovered  by  the  vigi- 
lance of  its  accounting  officers,  and  a  bill  in  equity  filed  to  compel  an  alleged 
partner  to  account  for,  and  pay  to  one  of  the  parties  in  such  a  transaction,  the 
one  half  of  a  loss  sustained  by  an  unsuccessful  attempt  to  impose  spurious 
vouchers  on  the  government. 

**  To  state  such  a  case  is  to  decide  it.  Public  morals,  public  justice,  and 
the  well  established  principles  of  all  judicial  tribunals,  alike  forbid  the  interpo- 
siticn  of  courts  of  justice  to  lend  their  aid  to  purposes  like  this.  To  enforce 
a  contract  which  began  with  the  corruption  of  a  public  ofi[icer,  and  progressed 
in  the  practice  of  known  and  wilful  deception  in  its  execution,  can  never  be 
consummated  or  sanctioned  by  any  court. 

'*  The  law  leaves  the  parties  to  such  a  contract  as  it  found  them.  If  either 
has  sustained  a  loss  by  the  bad  faith  of  a  particeps  criminis,  it  is  but  a  jast 
infliction  for  premeditated  and  deeply  practised  fraud,  which,  when  detected, 
deprives  him  of  anticipated  profits,  or  subjects  him  to  unexpected  losses.  He 
must  not  expect  that  a  judicial  tribunal  will  degrade  itself  by  an  exertion  of  its 
powers,  by  sbifUng  the  loss  from  the  one  to  the  other,  or  to  equalize  the 
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benefits  or  burdens  which  may  have  resulted  by  the  violation  of  every  princi- 
ple of  morals  and  of  laws.  ' 

**  This  Court  is  unanimously  of  opinion,  that  the  Circuit  Court  were  right 
in  dismissing  the  complainant's  bill,  and  affirms  their  decree  with  costs." 

In  Groves  et  al.  vs.  Slaughter,  16  Peters,  449,  the  action  was  upon  a  promis- 
soiy  note  given  in  Mississippi,  for  the  purchase  of  slaves  imported  into  that 
State,  for  sale  in  1835  and  36,  by  a  non-resident  It  was  contended  that  the 
consideration  for  which  these  notes  were  given,  was  rendered  illegal  by  the 
following  clause  of  the  constitution  of  Mississippi,  adopted  in  1832. 

'*  The  introduction  of  slaves  into  this  State,  as  merchandise  or  for  sale,  shall 
be  prohibited  from  and  after  the  first  day  of  May,  1833 ;  provided  the  actual 
settlers  shall  not  be  prohibited  from  purchasing  slaves  in  any  State  of  the  Union, 
and  bringing  them  into  this  State  for  their  individual  use,  until  the  year  1845.'^ 
There  was  no  law  enacted  by  the  legislature  to  carry  out  this  provision  untU 
1837.  The  general  doctrine  as  to  what  constitutes  an  illegal  consideration, 
was  elaborately  discussed  by  counsel  in  their  argument  But  the  Court,  while 
conceding  the  general  principles  which  have  been  stated,  held  that  there  was 
no  room  for  their  application  to  the  case  before  them ;  that  the  clause  in  the 
constitution  contemplated  legisUtive  provision,  to  carry  it  into  eflfect;  that 
being  accompanied  with  no  penalties,  it  did  not,' by  its  own  operation,  render  the 
contract  void ;  there  not  appearing  to  have  been  any  fixed  and  settled  coarse  of 
policy  in  the  State  against  such  importations. 

The  most  recent  English  authorities,  affirming  the  general  views  of  the 
Supreme  Court  in  these  cases,  are  De  Begnis  vs.  Armistead,  10  Bing.  107 ; 
Bensley  vs.  Bignold,  6  Bam.  &  Aid.  336 ;  Wetherall  vs,  Jones,  3  B.  &  AdoL 
223 ;  tuad  Cope  vs.  Rowland,  2  Crompt,  Mees  &  Rose.  167. 


FRAUD. 


Laidlaw  v8.  Organ.* 

It  u  not  Fraud,  in  the  purchase  of  merchandise,  for  the  Tendee  to  refrain  from  com- 
municating to  the  vendor  intelligence  of  eztriosic  circumstances  exclusively 
within  his  own  knowledge,  and  which  may  affect  the  value  of  the  same. 

The  circumstances  of  this  case  were  these :  Organ  purchased 
of  Laidlaw  &  Co.,  through  Girault,  one  of  the  firm,  the  agents  of 
Boorman  &  Johnson,  of  New  York,  a  quantity  of  tobacco  lying 
at  New  Orleans.  The  purchase  was  made  soon  after  sunrise  on 
the  morning  of  Sunday,  the  19th  of  February,  1816,  before  the 
news  that  a  treaty  of  peace  had  been  signed  with  Great  Britain, 
and  which  greatly  increased  the  value  of  the  tobacco,  had  reached 
New  Orleans,  and  before  Girault  was  advised  of  the  fact,  but 
when  it  was  known  to  Organ.  The  negotiation  for  the  sale  had 
been  pending  several  days.  Organ  did  not  disclose  his  in- 
formation ;  but  although  Girault  asked  if  any  news  enhancing 
the  value  of  the  article  had  been  received,  and  no  answer  was 
given,  it  is  stated  in  the  bill  of  exceptions,  that  Organ  neither  as- 
serted nor  suggested  to  Girault  anything  calculated  to  impose 
upon  him  with  regard  to  said  news,  or  to  induce  him  to  believe 
that  it  did  not  exist.  Upon  these  facts,  the  Court  below  charged 
the  jury  to  find  for  the  plaintiff  Organ. 

Mr.  Chibf  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

The  question  in  this  case  is,  whether  the  intelligence  of  ex- 
trinsic circumstances,  which  might  influence  the  price  of  the 
commodity,  and  which  was  exclusively  within  the  knowledge  of 
the  vendee,  ought  to  have  been  communicated  by  him  to  the 
vendor  ?  The  Court  is  of  opinion  that  he  was  not  boimd  to  com- 
municate it.  It  would  be  difficult  to  circumscribe  the  contrary 
doctrine  within  proper  limits,  where  the  means  of  intelligence  are 

*  2  Wheat.  Rep.  123 ;  4  Cond.  Rep.  77. 
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equally  accessible  to  both.  But  at  the  same  time,  each  party 
must  take  care  not  to  say  or  do  anything  tending  to  impose  upon 
the  other.  The  Court  thinks  that  the  absolute  instruction  of  the 
judge  was  erroneous,  and  that  the  question,  whether  any  im- 
pcjsition  was  practised  by  the  vendee  upon  the  vendor,  ought  to 
have  been  submitted  to  the  jury.  For  these  reasons  the  judgment 
must  be  reversed,  and  the  cause  remanded  to  the  District  Court 
of  Louisiana,  with  directions  to  award  a  venire  facias  de  novo. 
Venire  de  novo  awarded. 

"  Such,"  says  Mr.  Verplanck,  "  is  the  law,  as  authoritatively  laid  down  by 
the  highest  judicial  tribunal  of  the  United  States,  and  pronounced  by  a  judge, 
whose  character  and  genius  would  do  honor  to  any  country,  or  any  station. 
But  it  is  much  to  be  regretted  that  the  decision  is  stated  in  this  brief  and  gene- 
ral manner,  unaccompanied  by  the  reasoning  or  authority  upon  which  it  was 
founded,  and  without  any  statement  of  the  extent  to  which  the  doctrine  is 
applicable,  or  any  suggestion  of  the  limitation  which  might  be  necessary  to 
guard  it  from  abuse." 

This  question  has  been  discussed  by  the  most  eminent  jurists  of  ancient  and 
modern  times,  with  great  unanimity  of  sentiment  as  to  the  requisitions  of  molal- 
ity, but  with  no  little  diversity  of  opinion  as  to  the  rule  of  law.  Cicero,  in  his 
treatise  De  Officiis,  states  the  case  of  a  corn  merchantof  Alexandria,  arriving  at 
Rhodes,  in  a  time  of  great  scarcity,  with  a  cargo  of  grain,  and  with  knowledge 
that  a  number  of  other  vessels  with  similar  cargoes,  had  already  sailed  from 
Alexandria  for  Rhodes,  and  whom  he  had  passed  on  the  voyage.  He  then 
puts  the  question,  whether  the  Alexandrian  merchant  was  bound  in  conscience 
to  inform  the  buyers  of  that  fact,  or  to  keep  silent,  and  sell  his  wheat  at  an 
extravagant  price ;  and  he  answers  it,  by  saying,  that  in  his  opinion,  good 
fiiith  would  require  a  frank  disclosure  of  the  fact.  "  Pothief,"  says  Chancellor 
Kent  (and  he  may  be  regarded  as  laying  down  the  doctrine  of  the  civil  law), 
**  contends  that  good  faith  and  justice  nnjuire  that  neither  party  to  the  con- 
tract of  sale,  should  conceal  facts  within  his  own  knowledge,  which  the  other 
has  no  means,  at  the  time,  of  knowing,  if  the  facts  would  materially  afiect  the 
value  of  the  commodity.  But  he  concludes,  that  although  misrepresentation  or. 
fraud  wiU  invalidate  the  contract  of  sale,  the  mere  concealment  of  material 
knowledge  which  one  party  has,  touching  the  thing  sold,  and  which  the  other 
does  not  possess,  may  affect  the  conscience,  but  does  not  destroy  the  contract : 
for  that  would  unduly  restrict  the  freedom  of  commerce ;  and  parties  must,  at 
their  own  risk,  inform  themselves  of  the  value  of  the  commodities  they  deal  in. 
He  refers  to  the  rules  of  morality  laid  down  by  Cicero;  and  he  justly  considers 
some  of  them  as  being  of  too  severe  and  elevated  a  character  for  practical 
application,  or  the  cognisance  of  human  tribunals."    Kent's  Com.  V.  2,  491. 

In  England,  no  case  of  a  precisely  similar  nature  appears  to  have  been  adju- 
dicated ;  but  no  doubt  exists  that  Judge  Marshall  has  correctly  stated  the  law 
of  Westminster  Hall.  It  has  been  so  recognised,  and  its  exceptions  and  limita- 
tions defined  by  the  most  distinguished  Chancellors  and  most  approved  elemen- 
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tary  writers.  The  doctrine  was  roach  discussed  in  the  great  case  of  Fox 
vs,  Mackreth,  2  Brown,  C.  C.  R.  400,  where  Mr.  Mansfield,  counsel,  urged  the 
Court  to  enforce  the  rules  of  absolute  morality;  and  declared  that  he 
knew  of  no  case  in  which  a  mere  technical  morality  bad  been  applied.  But 
the  Lord  Chancellor  (Thurlow)  replied :  "  Without  insisting  upon  a  technical 
morality,  I  do  not  agree  with  those  who  say  that  where  an  advantage  has  been 
taken  in  a  contract,  which  a  man  of  delicacy  would  not  have  taken,  it  must  be 
set  aside.  Suppose,  for  instance,  that  A  knowing  that  there  is  a  mine  in  the 
land  of  B,  of  which  B  is  ignorant,  purchase  the  land  without  disclosing  that 
&ct,  the  contract  is  binding. 

**  The  Court  will  not  correct  a  contract  merely  because  a  man  of  nice  honor 
would  not  have  entered  into  it ;  it  must  fall  within  some  definition  of  fraud ;  the 
rule  must  be  drawn  so  as  not  to  affect  the  general  transactions  of  mankind." 
This  illustration  is  referred  to  with  approbation  by  Lord  Eldon,  in  the  case  of 
Turner  vs.  Harvey,  Jacob  Rep.  169,  and  its  limitation  defined.  '^  A  very  little 
is  sufficient  to  afi^t  the  application  of  that  principle.  If  a  word,  if  a  single 
word  be  dropped  which  tends  to  mislead  the  vendor,  the  principle  will  not  be 
allowed  to  operate." 

The  strictness  with  which  this  limitation  is  applied  by  the  courts,  may  be  seen 
from  the  following  case,  which  came  before  Lord  EUenborough  at  Nisi  Prius, 
and  is  reported  in  1  Starkie,  362,  Hill  vs.  Gray. 

"  This  was  an  action  of  assumpsit  to  recover  the  sum  of  jCl,000  for  a  Claude, 
which  had  been  sold  by  the  plaintiff  to  the  defendant. 

**  It  appeared  that  a  person  of  the  name  of  Butt  bad  been  employed  by  the 
plaintiff  to  sell  the  picture  in  question :  the  defendant,  being  desirous  of  pur- 
chasing it,  pressed  Butt  to  inform  him  whose  property  it  was,  which  the  latter 
refused  to  do.  In  the  course  of  the  treaty,  Butt  being  at  that  time  employed  in 
selling  a  number  of  pictures  for  Sir  Felix  Agar,  the  defendant,  misled  by  cir- 
cumstances, erroneously  supposed  that  the  picture  in  question  was  also  the  pro- 
perty of  Sir  Felix  Agar.  Butt  knew  that  the  defendant  labored  under  this 
delusion,  but  did  not  remove  it,  and  the  defendant,  under  this  misapprehension, 
purchased  the  picture.  The  plaintiff  offered  to  prove,  by  the  testimony  of  the 
most  eminent  artists,  that  the  picture  was  a  genuine  Claude,  and  of  great  value, 
and  it  appeared,  that  after  the  sale  had  been  completed,  an^  the  defendant  had 
been  informed  that  the  picture  was  not  the  property  of  Sir  Felix  Agar,  he  had 
objected  to  the  payment,  not  on  the  ground  of  any  deception  that  had  been 
practised  with  respect  to  the  ownership,  but  on  the  ground  that  the  picture  was 
not  a  genuine  Claude. 

^  Lord  EUenborough :  <  Although  it  was  the  finest  picture  Claude  ever  painted, 
it  must  not  be  sold  under  a  deception.  The  agent  ought  to  have  cautiously 
adhered  to  his  original  stipulation,  that  he  should  not  communicate  the  name  of 
the  proprietor,  and  not  to  have  let  in  a  suspicion  on  the  part  of  the  purchaser, 
which  he  knew  enhanced  the  price.  He  saw  that  the  defendant  had  fallen  into 
a  delusion,  in  supposing  the  picture  to  be  Sir  Felix  Agar's,  and  yet  he  did  not 
remove  it  I  take  it  for  granted,  that  you  will  be  able  to  prove  by  the  judgment 
of  the  first  professional  artists,  that  this  is  a  genuine  picture  of  Claude,  and  it 
would  not  be  possible  to  go  further.  In  Italy  the  fact  might  admit  of  other 
proof,  as  where  a  picture  has  been  long  preserved  in  a  particular  cabinet ;  here 
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it  can  only  be  proved  by  the  concurrent  judgment  of  artists  as  to  its  similitude. 
This  case  has  arrived  at  its  termination ;  since  it  appears  that  the  purchaser 
labored  under  a  deception,  in  which  the  agent  permitted  him  to  remain^ on  a 
point  which  he  thought  material  to  influence  his  judgment  I  am  of  opinion 
that  the  contract  is  void.' " 

A  case  somewhat  similar  in  its  circumstances  to  that  of  Laidlaw  and  Organ, 
came  before  the  Circuit  Court  of  Pennsylvania,  and  is  repented  by  Justice 
Baldwin,  Blydenburgh  and  Bums  t5.  Welsh,  Bald.  Rep.  331 ;  in  which  the 
doctrine  there  laid  down,  is  cited  and  approved.  **  When,"  the  judge  then 
goes  on  to  say,  "  the  means  of  acquiring  knowledge  are  equal  to  both  parties, 
he  who  first  receives  it,  may  avail  himself  of  his  activity,  or  of  accident ;  but  if 
he  makes  use  of  any  circumvention  or  art  to  conceal  the  fact  from  the  other 
party,  it  will  invalidate  the  contract  The  buying  and  selling  of  merchandise 
being  for  mutual  profit,  the  law  exacts  only  good  faith ;  one  is  not  bound  to 
impart  to  another  his  views  of  speculation,  his  opinion  of  the  efiect  of  news  or 
events,  the  bearing  of  the  rise  of  one  article  on  another,  or  the  result  of  his 
mercantile  skill  and  knowledge,  fairly  acquired,  and  not  unfairly  concealed. 
An  unfair  concealment,  is  where  means  or  pains  are  taken  to  keep  the  other 
party  in  ignorance  of  material  facts ;  when  a  fact  is  asserted,  not  true,  or  true 
to  the  letter,  but  not  to  the  sense,  not  according  to  the  common  meaning 
and  acceptation  of  the  words  used,  and  calculated  to  impose  upon  or  deceive, 
representing  a  fact  to  be  one  way,  but  concealing  circumstances  which  bear 
directly  upon  it,  in  a  contrary  way :  in  a  word,  any  declaration  which  induces 
another  to  buy  or  sell  in  the  confidence  of  its  truth,  in  the  ordinary  acceptation 
of  the  words  used  in  reference  to  the  transaction,  is  a  fraudulent  suppression 
if  the  assertion  is  not  strictly  true,  as  so  understood,  although  it  may  be  true 
in  another  sense  diflerent  from  its  ordinary  import." 

The  rule  to  be  deduced  from  an  examination  of  all  the  cases,  is  probably 
that  stated  by  Chief  Justice  Shaw  in  Matthews  vs.  Bliss,  22  Pick.  63,  to  wit; 
where  one  party  is  informed  of  facts  materially  afiecting  the  value  of  the  sub- 
ject of  sale,  of  which  the  other  is  ignorant,  and  uses  studied  eflbrts  to  prevent 
him  from  coming  to  the  knowledge  of  the  truth,  or  makes  any,  though  slight, 
fiilse  and  fraudulent  suggestion  or  misrepresentation,  then  the  transaction  is 
tainted  with  turpitude,  and  alike  contrary  to  the  rules  of  morality  and  of  law. 
The  perusal,  however,  of  Mr.  Verplanck's  Essay,  has  left  upon  our  minds  the 
abiding  impression  that  the  law  of  contracts  might  have  been  made  to  approxi- 
mate more  closely  to  the  law  of  morality ;  that  fraud  should  have  deprived 
every  transaction  of  its  vitality  in  a  court  of  justice,  and  that  the  principles  gty- 
veming  the  contract  of  insurance  and  which  have  led  the  courts  to  repudiate 
even  contracts  of  sale,  where  there  has  been  concealment  of  a  matter,  going  to 
the  essence  of  the  agreement,  as  concealment  of  a  purchaser's  insolvency, 
should  have  been  applied  to  the  entire  range  of  business  transactions. 

The  two  canons  proposed  by  Mr.  Verplanck,  are  the  following  : 

**  Whenever  any  advantage  is  taken  in  a  purchase  or  sale,  from  the  sup- 
pression of  any  fact  (not  of  an  opinion  or  inference),  necessarily  and  materially 
afiecting  the  common  estimate  ^hich  fixes  the  present  market  value  of  the 
thing  sold,  and  in  regard  to  which,  the  sale  alone  conclusively  proves  that  it 
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was  presumed  by  the  losing  party  that  no  advantage  would  be  taken ;  such 
advantage  is  gained  by  fraud.    On  the  other  hand, 

^  There  is  nothing  dishonest  or  unfair,  either  in  using  superior  sagacity  as 
to  probabilities,  or  in  applying  greater  skill  and  better  knowledge  as  to  those 
facts  which  do  not  necessarily  enter  into  the  common  calculations  of  those 
who  &X.  the  current  price,  and  concerning  which  no  confidence  express  or 
implied  is  reposed." 


BANKRUPT  AND  INSOLVENT  LAWS. 


Sturges  vy.  Crowninshield.* 

Power  of  the  States  to  pass  Bankrupt  Law^    Their  effect  apon  the  obligation  of 
previously  existing  contracts. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

This  case  is  adjourned  from  the  Court  of  the  United  States,  for 
the  first  circuit  and  the  district  of  Massachusetts,  on  several 
points  on  which  the  judges  of  that  court  were  divided,  which  are 
stated  in  the  record  for  the  opinion  of  this  Court.     The  first  is — 

Whether,  since  the  adoption  of  the  constitution  of  the  United 
States,  any  State  has  authority  to  pass  a  bankrupt  law,  or 
whether  the  power  is  exclusively  vested  in  the  Congress  of  the 
United  States  7 

This  question  depends  on  the  following  clause  in  the  eighth 
section  of  the  first  article  of  the  constitution  of  the  United  States. 

**  The  Congress  shall  have  power,"  &c.,  to  "  establish  a  uniform 
rule  of  naturalization,  and  uniform  laws  on  the  subject  of  bank- 
ruptcies throughout  the  United  States.'' 

The  counsel  for  the  plaintifif  contend,  that  the  grant  of  this 
power  to  Congress,  without  limitation,  takes  it  entirely  from  the 
several  States. 

In  support  of  this  proposition  they  argue,  that  every  power 
given  to  Congress  is  necessarily  supreme ;  and  if,  from  its  nature, 
or  from  the  words  of  the  grant,  it  is  apparently  intended  to  be  ex- 
clusive, it  is  as  much  so  as  if  the  States  were  expressly  forbidden 
to  exercise  it. 

These  propositions  have  been  enforced  and  illustrated  by  many 
arguments,  drawn  from  diflferent  parts  of  the  constitution.  That 
the  power  is  both  unlimited  and  supreme,  is  not  questioned. 
That  it  is  exclusive,  is  denied  by  the  counsel  for  the  defendant. 

•    •  4  Wheat  122. 
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In  considering  this  question,  it  must  be  recollected  that,  pre- 
vious to  the  formation  of  the  new  constitution,  we  were  divided 
into  independent  States,  united  for  some  purposes,  but,  in  most 
respects,  sovereign.  These  States  could  exercise  almost  every 
legislative  power,  and  among  others,  that  of  passing  bankrupt 
laws.  When  the  American  people  created  a  national  legislature, 
with  certain  enumerated  powers,  it  was  neither  necessary  nor 
proper  to  define  the  powers  retained  by  the  States.  These 
powers  proceed,  not  from  the  people  of  America,  but  from  the 
people  of  the  several  States ;  and  remain,  after  the  adoption  of 
the  constitution,  what  they  were  before,  except  so  far  as  they 
may  be  abridged  by  that  instrument.  In  some  instances,  as  in 
making  treaties,  we  find  an  express  prohibition ;  and  this  shows 
the  sense  of  the  convention  to  have  been,  that  the  mere  grant  of 
a  power  to  Congress,  did  not  imply  a  prohibition  on  the  States  to 
exercise  the  same  power.  But  it  has  never  been  supposed,  that 
this  concurrent  power  of  legislation  extended  to  every  possible 
case  in  which  its  exercise  by  the  States  has  not  been  expressly 
prohibited.  The  confusion  resulting  from  such  a  practice  would 
be  endless.  The  principle  laid  down  by  the  counsel  for  the 
plaintiff,  in  this  respect,  is  undoubtedly  correct.  Whenever  the 
terms  in  which  a  power  is  granted  to  Congress,  or  the  nature  of 
the  power,  require  that  it  should  be  exercised  exclusively  by 
Congress,  the  subject  is  as  completely  taken  from  the  State  Le- 
gislatures, as  if  they  had  been  expressly  forbidden  to  act  on  it. 

Is  the  power  to  establish  the  uniform  laws  on  the  subject  of 
bankruptcies,  throughout  the  United  States,  of  this  description? 

The  peculiar  terms  of  the  grant  certainly  deserve  notice. 
Congress  is  not  authorized  merely  to  pass  laws,  the  operation  of 
which  shall  be  uniform,  but  to  establish  uniform  laws  on  the 
subject  throughout  the   United  States.     This  establishment  of 
uniformity  is,  perhaps,  incompatible  with  State  legislation,  on 
that  part  of  the  subject  to  which  the  acts  of  Congress  may 
extend.     But  the  subject  is  divisible  in  its  nature  into  bankrupt 
and  insolvent  laws ;  though  the  line  of  partition  between  them 
is  not  so  distinctly  marked  as  to  enable  any  person  to  say  with 
positive  precision,  what  belongs  exclusively  to  the  one,  and  not 
to  other  class  of  laws.     It  is  said,  for  example,  that  laws  which 
merely  liberate  the  person  are  insolvent  laws,  and  those  which 
discharge  the  contract,  are  bankrupt  laws.     But  if  an  act  of 
Congress  should  discharge  the  person  of  the  bankrupt  and  leave 
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his  future  acquisitions  liable  to  his  creditors,  we  should  feel  much 
hesitation  in  saying  that  this  was  an  insolvent,  not  a  bankrupt 
act ;  and  therefore  unconstitutional.  Another  distinction  has 
been  stated,  and  has  been  uniformly  observed.  Insolvent  laws 
operate  at  the  instance  of  an  imprisoned  debtor ;  bankrupt  laws 
at  the  instance  of  a  creditor.  But  should  an  act  of  Congress 
authorize  a  commission  of  bankruptcy  to  issue  on  the  apfdication 
of  a  debtor,  a  court  would  scarcely  be  warranted  in  saying, 
that  the  law  was  imconstitutional,  and  the  commission  a  nullity. 

When  laws  of  each  description  may  be  passed  by  the  same 
legislature,  it  is  unnecessary  to  draw  a  precise  line  between 
them.  The  difficulty  can  arise  only  in  our  complex  system, 
where  the  legislature  of  the  Union  possesses  the  power  of  enact- 
ing bankrupt  laws  ;  and  those  of  the  States,  the^power  of  enact- 
ing insolvent  laws.  If  it  be  determined  that  they  are  not  laws 
of  the  same  character,  but  are  as  distinct  as  bankrupt  laws  and 
laws  which  regulate  the  course  of  descents,  a  distinct  line  of 
separation  must  be  drawn,  and  the  power  of  each  govern- 
ment marked  with  precision.  But  all  perceive  that  this  line 
must  be  in  a  great  degree  arbitrary.  Although  the  two  systems 
have  existed  apart  from  each  other,  there  is  such  a  connexion 
between  them  as  to  render  it  difficult  to  say  how  far  they  may 
be  blended  together.  The  bankrupt  law  is  said  to  grow  out  of 
the  exigencies  of  commerce,  and  to  be  applicable  solely  to 
traders ;  but  it  is  not  easy  to  say  who  must  be  excluded  from,  or 
may  be  included  within  this  description.  It  is,  like  every  other 
part  of  the  subject,  one  on  which  the  legislature  may  exercise 
extensive  discretion. 

This  difficulty  of  discriminating  with  any  accurac;^'  between 
insolvent  and  bankrupt  laws,  would  lead  to  the  opinion,  that  a 
bankrupt  law  may  contain  those  regulations  which  are  gene- 
rally found  in  insolvent  laws ;  and  that  an  insolvent  law  may 
contain  those  which  are  common  to  a  bankrupt  law.  If  this  be 
correct,  it  is  obvious  that  much  inconvenience  would  result  from 
that  construction  of  the  constitution,  which  should  deny  to  the 
State  legislatures  the  power  of  acting  on  this  subject,  in  conse- 
quence of  the  grant  to  Congress.  It  may  be  thought  more  con- 
venient, that  much  of  it  should  be  regulated  by  State  legislation, 
and  Congress  may  purposely  omit  to  provide  for  many  cases  to 
which  their  power  extends.  It  does  not  appear  to  be  a  violent 
construction  of  the  constitution,  and  is  certainly  a  convenient 
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one,  to  consider  the  power  of  the  States  as  existing  over  such 
cases  as  the  laws  of  the  Union  may  not  reach.  But  be  this  as 
it  may,  the  power  granted  to  Congress  may  be  exercised  or 
declined,  as  the  wisdom  of  the  body  sh^ll  decide.  If,  in  the 
opinion  of  Congress,  uniform  laws  concerning  bankruptcies  ought 
not  to  be  established,  it  does  not  follow  that  partial  laws  may 
not  exist,  or  that  State  legislation  on  the  subject  must  cease. 
It  is  not  the  mere  existence  of  the  power,  but  its  exercise,  which 
is  incompatible  with  the  exercise  of  the  same  power  by  the 
States.  It  is  not  the  right  to  establish  these  uniform  laws,  but 
their  actual  establishment,  which  is  inconsistent  with  the  partial 
acts  of  the  States. 

It  has  been  said,  that  Congress  has  exercised  this  power ;  and 
by  doing  so,  has  extinguished  the  power  of  the  States,  which 
cannot  be  revived  by  repealing  the  law  of  Congress. 

We  do  not  think  so.  If  the  right  of  the  States  to  pass  a  bank* 
nipt  law  is  not  taken  away  by  the  mere  grant  of  that  power  to 
Congress,  it  cannot  be  extinguished ;  it  can  only  be  suspended, 
by  the  enactment  of  a  general  bankrupt  law.  The  repeal  of 
that  law  cannot,  it  is  true,  confer  the  power  on  the  States ;  but 
it  removes  a  disability  to  its  exercise,  which  was  created  by  the 
act  of  Congress. 

Without  entering  further  into  the  delicate  inquiry  respecting 
the  precise  limitations,  which  the  several  grantsM)f  power  to 
Congress,  contained  in  the  constitution,  may  impose  on  the  State 
legislatures,  than  is  necessary  for  the  decision  of  the  question 
before  the  Court,  it  is  sufficient  to  say,  that  until  the  power  to 
pass  uniform  laws  on  the  subject  of  bankruptcies  be  exercised 
by  Congress,  the  States  are  not  forbidden  to  pass  a  bankrupt 
law,  provided  it  contain  no  principle  which  violates  the  tenth 
section  of  the  first  article  of  the  constitution  of  the  United 
States. 

This  opinion  renders  it  totally  unnecessary  to  consider  the 
question  whether  the  law  of  New  York  is,  or  is  not,  a  bankrupt 
law. 

We  proceed  to  the  great  question  on  which  the  cause  must 
depend.  Does  the  law  of  New  York,  which  is  pleaded  in  this 
case,  impair  the  obligation  of  contracts,  within  the  meaning  of 
the  constitution  of  the  United  States  7 

This  act  liberates  the  person  of  the  debtor,  and  discharges 
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him  from  all  liability  for  any  debt  previously  contracted,  on  his 
surrendering  his  property  in  the  manner  it  prescribes. 

In  discussing  the  question  whether  a  State  is  prohibited  from 
passing  such  law  as  this,  our  first  inquiry  is  into  the  meaning  of 
words  in  common  use,  What  is  the  obligation  of  a  contract  ? 
and  what  will  impair  it  ? 

It  would  seem  difficult  to  substitute  words  which  are  more  intel- 
ligible, or  less  liable  to  misconstruction,  than  those  which  are  to 
be  explained.  A  contract  is  an  agreement  in  which  a  party  under- 
takes to  do  or  not  to  do  a  particular  thing.  The  law  binds  him 
to  perform  his  undertaking ;  and  this  is,  of  course,  the  obligation 
of  his  contract.  In  the  case  at  bar,  the  defendant  has  given  his 
promissory  note  to  pay  the  plaintiff  a  sum  of  money  on  or  before 
a  certain  day.  The  contract  binds  him  to  pay  that  sum  on  that 
day  ;  and  this  is  its  obligation.  Any  law  which  releases  a  part 
of  this  obligation,  must,  in  the  literal  sense  of  the  word,  impair 
it.  Much  more  must  a  law  impair  it  which  makes  it  totally  in- 
valid, and  entirely  discharges  it. 

The  words  of  the  constitution,  then,  are  express,  and  incapa- 
ble of  being  misunderstood.  They  admit  of  no  variety  of  con- 
struction, and  are  acknowledged  to  apply  to  that  species  of  con- 
tract, or  engagement  between  man  and  man  for  the  payment  of 
money,  which  has  been  entered  into  by  these  parties.  Yet  the 
opinion  that  this  law  is  not  within  the  prohibition  of.  the  consti- 
tution has  been  entertained  by  those  who  are  entitled  to  great 
respect,  and  has  been  supported  by  arguments  which  deserve  to 
be  seriously  considered. 

It  has  been  contended,  that  as  a  contract  can  only  bind  a  man 
to  pay  to  the  full  extent  of  his  property,  it  is  an  implied  condi- 
tion that  he  may  be  discharged  on  surrendering  the  whole  of  it. 

But  it  is  not  true  that  the  parties  have  in  view  only  the  pro- 
perty in  possession  when  the  contract  is  formed,  or  that  its  obli- 
gation does  not  extend  to  future  acquisitions.  Industry,  talents, 
and  integrity,  constitute  a  fund  which  is  as  confidently  trusted 
as  property  itself.  Future  acquisitions  are,  therefore,  liable  for 
contracts ;  and  to  release  them  from  this  liability  impairs  their 
obligation. 

It  has  been  argued,  that  the  States  are  not  prohibited  firom 
passing  bankrupt  laws,  and  that  the  essential  principle  of  such 
laws  is  to  discharge  the  bankrupt  from  all  past  obligations ;  that 
the  States  have  been  in  the  constant  practice  of  passing  insol- 
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vent  laws,  such  as  that  of  New  York  and  if  the  framers  of  the 
constitution  had  intended  to  deprive  thena  of  this  power,  insol- 
vent laws  would  have  been  mentioned  in  the  prohibition ;  that 
the  prevailing  evil  of  the  times,  which  produced  this  clause  in 
the  constitution,  was  the  practice  of  emitting  paper  money,  of 
making  property  which  was  useless  to  the  .creditor  a  discharge 
of  his  debt,  and  of  changing  the  time  of  payment  by  authorizing 
distant  instalments.  Laws  of  this  description,  not  insolvent  laws, 
constituted,  it  is  said,  the  mischief  to  be  remedied ;  and  laws  of 
this  description,  not  insolvent  laws,  are  within  the  true  spirit  of 
the  prohibition. 

The  constitution  does  not  grant  to  the  States  the  power  of 
passing  bankrupt  laws,  or  any  other  power,  but  finds  them  in 
possession  of  it,  and  may  either  prohibit  its  future  exercise  en- 
tirely, or  restrain  it  so  far  as  national  policy  may  require.  It 
has  so  far  restrained  it  as  to  prohibit  the  passage  of  any  law  im- 
pairing the  obligation  of  contracts.  Although,  then,  the  States 
may,  until  that  power  shall  be  exercised  by  Congress,  pass  laws 
concerning  bankrupts ;  yet  they  cannot  constitutionally  intro- 
duce into  such  laws  a  clause  which  discharges  the  obligations 
the  bankrupt  has  entered  into.  It  is  not  admitted  that,  without 
this  principle,  an  act  cannot  be  a  bankrupt  law ;  and  if  it  were, 
that  admission  would  not  change  the  constitution,  nor  exempt 
such  acts  from  its  prohibitions. 

The  argument  drawn  from  the  omission  in  the  constitution  to 
prohibit  the  States  from  passing  insolvent  laws,  admits  of  several 
satisfactory  answers.  It  was  not  necessary,  nor  would  it  have 
been  safe,  had  it  even  been  the  intention  of  the  framers  of  the 
constitution  to  prohibit  the  passage  of  all  insolvent  laws,  to  enu- 
merate particular  subjects  to  which  the  principle  they  intended 
to  establish  should  apply.  The  principle  was  the  inviolability 
of  contracts.  This  principle  was  to  be  protected  in  whatsoever 
form  it  might  be  assailed.  To  what  purpose  enumerate  the  par- 
ticular modes  of  violation  which  should  be  forbidden,  when  it 
was  intended  to  forbid  all  ?  Had  an  enumeration  of  all  the  laws 
which  might  violate  contracts  been  attempted,  the  provision 
must  have  been  less  complete,  and  involved  in  more  perplexity 
than  it  now  is.  The  plain  and  simple  declaration  that  no  State 
shall  pass  any  law  impairing  the  obligation  of  contracts,  includes 
insolvent  laws  and  all  other  laws,  so  far  as  they  infringe  the 
principle  the  convention  intended  to  hold  sacred,  and  no  further. 
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But  a  still  more  satisfactory  answer  to  this  argument  is,  that 
the  convention  did  not  intend  to  prohibit  the  passage  of  all  in- 
solvent laws.     To  punish  honest  insolvency  by  imprisonment 
for  life,  and  to  make  this  a  constitutional  principle,  would  be  an 
excess  of  inhumanity  which  will  not  readily  be  imputed  to  the  il- 
lustrious patriots  who  framed  our  constitution,  nor  to  the  people 
who  adopted  it.  The  distinction  between  the  obligation  of  the  con- 
tract, and  the  remedy  'given  by  the  Legislature  to  enforce  that 
obligation,  has  been  taken  at  the  bar,  and  exists  in  the  nature  of 
things.    Without  impairing  the  obligation  of  the  contract,  the 
remedy  may  certainly  be  modified  as  the  wisdom  of  the  nation 
shall  direct.    Confinement  of  the  debtor  may  be  a  punishment 
for  not  performing  his  contract,  or  may  be  allowed  as  a  means 
of  inducing  him  to  perform  it.    But  the  State  may  refuse  to  in- 
flict this  punishment,  or  may  withhold  this  means,  and  leave  the 
contract  in  full  force.    Imprisonment  is  no  part  of  the  contract, 
and  simply  to  release  the  prisoner  does  not  impair  its  obligation. 
No  argument  can  be  fairly  drawn  from  the  sixty-first  section  of 
the  act  for  establishing  a  uniform  system  of  bankruptcy,  which 
militates  against  this  reasoning.    That  section  declares  that  the 
act  shall  not  be  construed  to  repeal  or  annul  the  laws  of  any 
State  then  in  force,  for  the  relief  of  insolvent  debtors,  except  so 
far  as  may  respect  persons  and  cases  clearly  within  its  purview; 
and  in  such  cases  it  afibrds  its  sanction  to  the  relief  given  by  the 
insolvent  laws  of  the  State,  if  the  creditor  of  the  prisoner  shall 
not,  within  three  months,  proceed  against  him  as  a  bankrupt. 

The  insertion  of  this  section  indicates  an  opinion  in  Congress, 
that  insolvent  laws  might  be  considered  as  a  branch  of  the  bank- 
rupt system,  to  be  repealed  or  annulled  by  an  act  for  establish- 
ing that  system,  although  not  within  its  purview.  It  was  for 
that  reason  only  that  a  provision  against  this  construction  could 
be  necessary.  The  last  member  of  the  section  adopts  the  pro- 
visions of  the  State  laws  so  far  as  they  apply  to  cases  within 
the  purview  of  the  act. 

This  section  certainly  attempts  no  construction  of  the  consti- 
tution, nor  does  it  suppose  any  provision  in  the  insolvent  laws 
impairing  the  obligation  of  contracts.  It  leaves  them  to  operate, 
so  far  as  constitutionally  they  may,  unafliected  by  the  act  of  Con- 
gress, except  where  that  act  may  apply  to  individual  cases. 

The  argument  which  has  been  pressed  most  earnestly  at  the 
bar,  is,  that  although  all  legislative  acts  which  discharge  the  ob- 
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ligation  of  a  contract  without  performance,  are  within  the  very 
words  of  the  constitution,  yet  an  insolvent  act,  containing  this 
principle,  is  not  within  its  spirit,  because  such  acts  have  been 
passed  by  Colonial  and  State  Legislatures  from  the  first  settle- 
ment of  the  country,  and  because  we  know  from  the  history  of 
the  times,  that  the  mind  of  the  convention  was  directed  to  other 
laws  which  were  fraudulent  in  their  character,  which  enabled 
the  debtor  to  escape  from  his  obligation,  and  yet  hold  his  pro- 
perty ;  not  to  this,  which  is  beneficial  in  its  operation. 

Before  discussing  this  argument,  it  may  not  be  improper  to 
premise  that,  although  the  spirit  of  an  instrument,  especially  of 
a  constitution,  is  to  be  respected  not  less  than  its  letter,  yet  the 
spirit  is  to  be  collected  chiefly  from  its  words.  It  would  be 
dangerous  in  the  extreme  to  infer  from  extrinsic  circumstances, 
that  a  case  for  which  the  words  of  an  instrument  expressly  pro- 
vide, should  be  exempted  from  its  operation.  Where  words 
conflict  with  each  other,  where  the  difierent  clauses  of  an  instru- 
ment bear  upon  each  other,  and  would  be  inconsistent  unless 
the  natural  and  common  import  of  words  be  varied,  construction 
becomes  necessary,  and  a  departure  from  the  obvious  meaning 
of  words  is  justifiable.  But  if,  in  any  case,  the  plain  meaning 
of  a  provision,  not  contradicted  by  any  other  provision  in  the 
same  instrument,  is  to  be  disregarded,  because  we  believe  the 
framers  of  that  instrument  could  not  intend  what  they  say,  it 
must  be  one  in  which  the  absurdity  and  injustice  of  applying 
the  provision  to  the  case  would  be  so  monstrous,  that  all  man- 
kind would,  without  hesitation,  unite  in  rejecting  the  application. 

This  is  certainly  not  such  a  case.  It  is  said  the  colonial  and 
State  legislatures  have  been  in  the  habit  of  passing  laws  of  this 
description  for  fnore  than  a  century ;  that  they  have  never  been 
the  subject  of  complaint,  and,  consequently,  could  not  be  within 
the  view  of  the  general  convention. 

The  fact  is  too  broadly  stated.  The  insolvent  laws  of  many, 
indeed,  of  by  far  the  greater  number  of  the  States,  do  not  con- 
tain this  principle.  They  discharge  the  person  of  the  debtor, 
but  leave  his  obligation  to  pay  in  full  force.  To  this  the  consti- 
tution is  not  opposed. 

But,  were  it  even  true  that  this  principle  had  been  introduced 
generally  into  those  laws,  it  would  not  justify  our  varying  the 
construction  of  the  section.  Every  State  in  the  Union,  .both 
while  a  colony  and  after  becoming  independent,  had  been  in  the 
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practice  of  issuing  paper  money;  yet  this  practice  is  in  terms  pro- 
hibited. If  the  long  exercise  of  the  power  to  emit  bills  of  credit 
did  not  restrain  the  convention  from  prohibiting  its  future  exer- 
cise, neither  can  it  be  said  that  the  long  exercise  of  the  power 
to  impair  thb  obligation  of  contracts,  should  prevent  a  similar 
prohibition.  It  is  not  admitted  that  the  prohibition  is  more 
express  in  the  one  case  than  in  the  other.  It  does  not  indeed 
extend  to  insolvent  laws  by  name,  because  it  is  not  a  law  by 
name  but  a  principle  which  is  to  be  forbidden  ;  and  this  princi- 
ple is  described  in  as  appropriate  terms  as  our  language  afTords. 

Neither,  as  we  conceive,  will  any  admissible  rule  of  construc- 
tion justify  us  in  limiting  the  prohibition  under  consideration,  to 
the  particular  laws  which  have  been  described  at  the  bar,  and 
which  furnished  such  cause  for  general  alarm.  What  were 
those  laws  ? 

We  are  told  they  were  such  as  grew  out  of  the  general  dis- 
tress following  the  war  in  which  our  independence  was  estab- 
lished. To  relieve  this  distress,  paper  money  was  issued ;  worth- 
less lands,  and  other  property  of  no  use  to  the  creditor,  were 
made  a  tender  in  payment  of  debts ;  and  the  time  of  payment 
stipulated  in  the  contract,  was  extended  by  law.  These  were 
the  peculiar  evils  of  the  day.  So  much  mischief  was  done,  and 
so  much  more  was  apprehended,  that  general  distrust  prevailed, 
and  all  confidence  between  man  and  man  was  destroyed.  To 
laws  of  this  description,  therefore,  it  is  said,  the  prohibition 
to  pass  laws  impairing  the  obligation  of  contracts  ought  to  be 
confined. 

Let  this  argument  be  tried  by  the  words  of  the  section  under 
consideration. 

Was  this  general  prohibition  intended  to  prevent  paper  money? 
We  are  not  allowed  to  say  so,  because  it  is  expressly  provided, 
that  no  State  shall  "  emit  bills  of  credit  ;**  neither  could  these 
words  be  intended  to  restrain  the  States  from  enabling  debtors 
to  discharge  their  debts  by  the  tender  of  property  of  no  real 
value  to  the  creditor,  because  for  that  subject  also  particular 
provision  is  made.  Nothing  but  gold  and  silver  coin  can  be 
made  a  tender  in  payment  of  debts. 

It  remains  to  inquire,  whether  the  prohibition  under  considera- 
tion could  be  intended  for  the  single  case  of  a  law  directing  that 
judgments  should  be  carried  into  execution  by  instalments  ? 

This  question  will  scarcely  admit  of  discussion.    If  this  was 
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the  only  remaining  mischief  against  which  the  constitution 
intended  to  provide,  it  would  undoubtedly  have  been,  like  paper 
money  and  tender  laws,  expressly  forbidden.  At  any  rate,  terms 
more  directly  applicable  to  the  subject,  more  appropriately 
expressing  the  intention  of  the  convention,  would  have  been 
used.  It  seems  scarcely  possible  to  suppose  that  the  framers  of 
the  constitution,  if  intending  to  prohibit  only  laws  authorizing 
the  payment  of  debts  by  instalment,  would  have  expressed  that 
intention  by  saying  "  no  State  shall  pass  any  law  impairing  the 
obligation  of  contracts."  No  men  would  so  express  such  an 
intention.  No  men  would  use  terms  embracing  a  whole  class 
of  laws,  for  the  purpose  of  designating  a  single  individual  of 
that  class.  No  court  can  be  justified  in  restricting  such  compre- 
hensive words  to  a  particular  mischief  to  which  no  allusion  is 
made. 

The  fair,  and  we  think,  the  necessary  construction  of  the  sen- 
tence, requires  that  we  should  give  these  words  their  full  and 
obvious  meaning.  A  general  dissatisfaction  with  that  lax  system 
of  legislation  which  followed  the  war  of  our  revolution  undoubt- 
edly directed  the  mind  of  the  convention  to  this  subject.  It  is 
probable  that  laws  such  as  those  which  have  been  stated  in 
argument,  produced  the  loudest  complaints,  were  most  immedi- 
ately felt.  The  attention  of  the  convention,  therefore,  was  par- 
ticularly directed  to  paper  money,  and  to  acts  which  enabled 
the  debtor  to  discharge  his  debts,  otherwise  than  was  stipulated 
in  the  contract.  Had  nothing  more  been  intended,  nothing 
more  would  have  been  expressed.  But,  in  the  opinion  of  the 
convention,  much  more  remained  to  be  done.  The  same  mis- 
chief might  be  effected  by  other  means.  To  restore  public  con- 
fidence completely,  it  was  necessary  not  only  to  prohibit  the  use 
of  particular  means  by  which  it  might  be  effected,  but  to  pro- 
hibit the  use  of  any  means  by  which  the  same  mischief  might 
be  produced.  The  convention  appears  to  have  intended  to 
establish  a  great  principle  that  contracts  should  be  inviolable. 
The  constitution,  therefore,  declares,  that  no  State  shall  pass 
"  any  law  impairing  the  obligation  of  contracts." 

If,  as  we  think,  it  must  be  admitted  that  this  intention  might 
actuate  the  convention  ;  that  it  is  not  only  consistent  with,  but  is 
apparently  manifested  by,  all  that  part  of  the  section  which 
respects  this  subject ;  that  the  words  used  are  well  adapted  to  the 
expression  of  it ;  that  violence  would  be  done  to  their  plain 
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meaning  by  understanding  them  in  a  more  limited  sense  ;  those 
rules  of  construction,  which  have  been  consecrated  by  the  wis- 
dom of  ages,  compel  us  to  say,  that  these  words  prohibit  the 
passage  of  any  law  discharging  a  contract  without  performance. 

By  way  of  analogy,  the  statutes  of  limitations,  and  against 
usury,  have  been  referred  to  in  argument ;  and  it  has  been  sup- 
posed that  the  construction  of  the  constitution,  which  this  opinion 
maintains,  would  apply  to  them  also,  and  must  therefore  be  too 
extensive  to  be  correct. 

We  do  not  think  so.  Statutes  of  limitations  relate  to  the 
remedies  which  are  furnished  in  the  courts.  They  rather  esta- 
blish, that  certain  circumstances  shall  amount  to  evidence  that  a 
contract  has  been  performed,  than  dispense  with  its  performance. 
If,  in  a  State  where  six  years  may  be  pleaded  in  bar  to  an  action 
of  assumpsit,  a  law  should  pass  declaring  that  contracts  already 
in  existence,  not  barred  by  the  statute,  should  be  construed  to  be 
within  it,  there  could  be  little  doubt  of  its  unconstitutionality. 

So  with  respect  to  the  laws  against  usury.  If  the  law  be, 
that  no  person  shall  take  more  than  six  per  centum  per  annum  for 
the  use  of  money,  and  that,  if  more  be  reserved,  the  contract 
shall  be  void,  a  contract  made  thereafter,  reserving  seven  per 
cent.,  would  have  no  obligation  in  its  commencement ;  but  if  a 
law  should  declare  that  contracts  already  entered  into,  and  re- 
serving the  legal  interest,  should  be  usurious  and  void,  either  in 
the  whole  or  in  part,  it  would  impair  the  obligation  of  the  con- 
tract, and  would  be  clearly  unconstitutional. 

This  opinion  is  confined  to  the  case  actually  under  considera- 
tion. It  is  confined  to  a  case  in  which  a  creditor  sues  in  a  court, 
the  proceedings  of  which  the  legislature,  whose  act  is  pleaded, 
had  not  a  right  to  control,  and  to  a  case  where  the  creditor  had 
not  proceeded  to  execution  against  the  body  of  his  debtor,  within 
the  State  whose  law  attempts  to  absolve  a  confined  insolvent 
debtor  from  his  obligation.  When  such  a  case  arises,  it  will  be 
considered. 

It  is  the  opinion  of  the  Court,  that  the  act  of  the  State  of  New 
York,  which  is  pleaded  by  the  defendant  in  this  cause,  so  far  as 
it  attempts  to  discharge  this  defendant  from  the  debt  in  the  de- 
claration mentioned,  is  contrary  to  the  constitution  of  the  United 
States,  and  that  the  plea  is  no  bar  to  the  action. 

Cbrtificatb*    This  cause  came  on  to  be  heard  on  the  tran- 
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script  of  the  record  of  the  Circuit  Court  of  the  United  States,  for 
the  first  circuit,  and  the  District  of  Massachusetts,  and  on  the 
questions  on  which  the  judges  of  that  court  were  divided  in 
opinion,  and  was  argued  by  counsel :  On  consideration  whereof, 
this  Court  is  of  opinion,  that  since  the  adoption  of  the  constitu- 
tion of  the  United  States,  a  State  has  authority  to  pass  a  bank- 
rupt law,  provided  such  law  does  not  impair  the  obligation  of 
contracts,  within  the  meaning  of  the  constitution,  and  provided 
there  be  no  act  of  Congress  in  force  to  establish  a  uniform  sys- 
tem of  bankruptcy,  conflicting  with  such  law. 

This  Court  is  further  of  opinion,  that  the  act  of  New  York, 
which  is  pleaded  in  this  case,  so  far  as  it  attempts  to  discharge 
the  contract  on  which  this  suit  was  instituted,  is  a  law  impairing 
the  obligation  of  contracts  within  the  meaning  of  the  constitution 
of  the  United  States,  and  that  the  plea  of  the  defendant  is  not  a 
good  and  sufficient  bar  of  the  plaintiff's  action. 

All  which  is  directed  to  be  certified  to  the  said  Circuit  Court. 


Ogden  vs,  Saunders.* 

Validity  and  efTect  of  the  Bankrupt  or  Insolvent  Laws  of  a  State. 

An  action  of  assumpsit  was  brought  by  Saunders,  the  defen- 
dant in  error,  a  citizen  of  Kentucky,  against  Ogden,  the  plaintiff 
in  error,  a  citizen  of  Louisiana.  The  plaintiff  below  declared 
upon  certain  bills  of  exchange,  drawn  on  the  30th  of  September, 
1806,  by  one  Jordan,  at  Lexington,  in  the  State  of  Kentucky, 
upon  the  defendant  below,  Ogden,  in  the  city  of  New  York  (the 
defendant  then  being  a  citizen  and  resident  of  the  State  of  New 
York),  accepted  by  him  at  the  city  of  New  York,  and  protested 
for  non-payment.  The  defendant  below,  among  other  pleas, 
pleaded  a  certificate  of  discharge,  under  the  act  of  the  legisla- 
ture of  the  State  of  New  York,  of  1801,  for  the  relief  of  insol- 
vent debtors,  commonly  called  the  three-fourths  act.  The  ques- 
tion arose  under  this  plea,  whether  or  not  the  law  of  New  York 
was  repugnant  to  the  constitution  of  the  United  States.    Upon 

*  12  Wheaton,  213;  fi  Cond.  Rep.  523. 
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the  first  argument  of  this  cause  it  was  held  by  a  majority  of  the 
Court,  that  a  certificate  of  discharge  was  valid,  when  the  con- 
tract was  made  between  citizens  of  the  State  under  whose  law 
the  discharge  was  obtained,  and  in  whose  courts  it  was  pleaded, 
the  law  being  in  force  at  the  time  the  contract  was  made.  The 
question  was  afterwards  argued  as  to  the  effect  of  such  a  dis- 
charge upon  a  contract  made  with  a  citizen  of  another  State,  and 
where  the  certificate  was  pleaded  in  the  courts  of  another  State, 
or  of  the  United  States.  The  defendant  below  had  also  pleaded 
the  statute  of  limitations  of  New  York ;  to  which  the  plaintiff 
replied,  that  before  the  running  of  the  statute  the  defendant  had 
removed  from  New  York  to  Louisiana,  where  he  had  been  ever 
*since  residing. 

Mr.  Justice  Johnson.  I  am  instructed  by  the  majority  of  the 
Court  finally  to  dispose  of  this  cause.  The  present  majority  is 
not  the  same  which  determined  the  general  question  on  the  con- 
stitutionality of  State  insolvent  laws,  with  reference  to  the  viola- 
tion of  the  obligation  of  contracts.  I  now  stand  united  with  the 
minority  on  the  former  question,  and,  therefore,  feel  it  due  to  my- 
self and  the  community  to  maintain  my  consistency. 

The  question  now  toie  considered  is,  whether  a  discharge  of 
a  debtor  under  a  State  insolvent  law  would  be  valid  against  a 
creditor  or  citizen  of  another  State,  who  has  never  voluntarily 
subjected  himself  to  the  State  laws,  otherwise  than  by  the  origin 
of  his  contract. 

As  between  its  own  citizens,  whatever  be  the  origin  of  the  con- 
tract, there  is  now  no  question  to  be  made  on  the  effect  of  such 
a  discharge  ;  nor  is  it  to  be  questioned,  that  a  discharge  not  valid 
under  the  constitution  in  the  courts  of  the  United  States,  is  equally 
invalid  in  the  State  courts.  The  question  to  be  considered  goes 
to  the  invalidity  of  the  discharge  altogether,  and,  therefore,  steers 
clear  of  that  provision  in  the  constitution  which  purports  to  give 
validity  in  every  State  to  the  records,  judicial  proceedings,  and  so 
forth,  of  each  State. 

The  question  now  to  be  considered,  was  anticipated  in  the  case 
of  Sturges  vs.  Crowninshield,  when  the  Court,  in  the  close  of  the 
opinion  delivered,  declared,  that  it  means  to  confine  its  views  to 
the  case  then  under  consideration,  and  not  to  commit  itself  as  to 
those  in  which  the  interests  and  rights  of  a  citizen  of  another  State 
are  implicated. 
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The  question  is  one  partly  international,  partly  constitutional. 
My  opinion  on  the  subject  is  briefly  this :  that  the  provision  in 
the  constitution  which  gives  the  power  to  the  general  govern- 
ment to  establish  tribunals  of  its  own  in  every  State,  in  order  that 
the  citizens  of  other  States  or  sovereignties  might  therein  prose- 
cute their  rights  under  the  jurisdiction  of  the  United  States,  had 
for  its  object  an  harmonious  distribution  of  justice  throughout  the 
union;  to  confine  the  States,  in  the  exercise  of  their  judicial 
sovereignty,  to  cases  between  their  own  citizens ;  to  prevent,  in 
fact,  the  exercise  of  that  very  power  over  the  rights  of  citizens 
of  other  States,  which  the  origin  of  the  contract  might  be  sup- 
posed to  give  to  each  State ;  and  thus,  to  obviate  that  confiictus 
legum,  which  has  employed  the  pens  of  Huberus  and  various 
others,  and  which  any  one  who  studies  the  subject  will  plainly 
perceive  it  is  infinitely  more  easy  to  prevent  than  to  adjust. 

These  conflicts  of  power  and  right  necessarily  arise  only  after 
contracts  are  entered  into.  Contracts,  then,  become  the  appro- 
priate subjects  of  judicial  cognisance ;  and  if  the  just  claims  which 
they  give  rise  to,  are  violated  by  arbitrary  laws,  or  if  the  course 
of  distributive  justice  be  turned  aside,  or  obstructed  by  legislative 
interference,  it  becomes  a  subject  of  jealousy,  irritation,  and  na- 
tional complaint  or  retaliation. 

It  is  not  unimportant  to  observe,  that  the  constitution  was 
adopted  at  the  very  period  when  the  courts  of  Great  Britain 
were  engaged  in  adjusting  the  conflicts  of  right  which  arose  upon 
their  own  bankrupt  law,  among  the  subjects  of  that  crown  in  the 
several  dominions  of  Scotland,  Ireland,  and  the  West  Indies. 
Thei  first  case  we  have  on  the  effect  of  foreign  discharges,  that 
of  Ballantine  vs.  Golding,  occurred  in  1783,  and  the  law  could 
hardly  be  held  settled  before  the  case  of  Hunter  vs.  Potts,  which 
was  decided  in  1791. 

Any  one  who  will  take  the  trouble  to  investigate  the  subject, 
will,  I  think,  be  satisfied,  that  although  the  British  courts  profess 
to  decide  upon  a  principle  of  universal  law,  when  adjudicating 
upon  the  eflfect  of  a  foreign  discharge,  neither  the  passage  in 
Vattel,  to  which  they  constantly  refer,  nor  the  practice  and  doc- 
trines of  other  nations,  will  sustain  them  .in  the  principle  to  the 
extent  in  which  they  assert  it.  It  was  all-important  to  a  great 
commercial  nation,  the  creditors  of  all  the  rest  of  the  world,  to 
maintain  the  doctrine  as  one  of  universal  obligation,  that  the  as- 
signment of  the  bankrupt's  eflTects,  under  a  law  of  the  country  of 

30 


i^A         EaVKS'.'PT  aXD  rV5?*0LVEXT  LAW3L 


try*..-:  '.'*»: ri**  iTcj--*?  i^ti*  r:^*nr-**i  w.:-  :r>e  ^ftr rrtiTt  zihi? 

fcVftr/r»  »  *!  r^-r^T.:  *:  rtrr^  h&3  b-t*^  €^^-  ,-h*?d  :  ati  ssp 

ri:.  jt  Tii/h  v^t  Yf'Kf^x  to  2.*-iri.  r..«  <:*rit?,  tlat  the  departur 

rt  ifi  tr.^  '>r.e  Ir.**jii/r^.  carri^rf  w.th  h  a  Le^tyn  of  the  prin^cfpie 

k  i»  rain  to  'ifrr^v  th-at  h  is  low  the  e=ta*:!:-bed  d-ctrise  in 
Y*wj:\'AiA^  tr^t  tJje  A.^\.\zz^  of  a  backnipt  shall  be  eSectuad 
a^^.r.*t  f:''.f.?ra'rT*  of  the  St^te  tJiat  ^r.ve  the  di-scharrre,  whats^nerer 
^>e  tr^  aii^r^ri^nce  or  couj.rry  of  the  creditor-  But  I  think  it  eqcalhr 
cffrar,  t^iat  thl-*  i*  a  ri!e  peculiar  to  her  jurl>pru'lecce,  and  that 
recipr^xrrty  i<5  the  general  rule  of  other  countries:  that  theefiect 
friven  to  «iich  di>ch?ir^e  is  so  much  a  matter  of  comitT.  that  the 
State<i  of  the  P^irofjean  continent  in  all  cases  reserre  the  right  of 
deciding  whether  reciprocity  will  not  operate  injuriously  upon 
their  own  citizens, 

HubenjH,  in  his  third  axiom  on  this  subject,  puts  the  efiect  of 
such  laws  ufKm  the  ground  of  courtesy,  and  recognises  the  re- 
servation t^iat  I  have  mentioned ;  other  writers  do  the  same. 

I  will  now  examine  the  American  decisions  on  this  subject; 
and,  firMt,  in  direct  hostility  with  the  received  doctrines  of  the 
British  courts,  it  Jias  been  solemnly  adjudged  in  this  Court,  and, 
I  believe,  in  every  State  court  of  the  Union,  that,  notwithstand- 
ing the  laws  of  bankruptcy  in  England,  a  creditor  of  the  bank- 
rupt may  levy  an  attachment  on  a  debt  due  the  bankrupt  in  this 
country,  and  appropriate  the  proceeds  to  his  own  debt. 

In  the  case  of  Harrison  »#.  Sterry,  6  Cranch,  298, 332,  2  Cond. 
Kcp.  2fK),  a  case  decided  in  this  Court  in  1809,  upon  full  argu- 
ment, and  great  deliberation,  and  in  which  all  the  English  cases 
were  quoted,  it  is  expressly  adjudged,  "that  in  the  case  of  a  con- 
tract made  with  foreigners  in  a  foreign  country,  the  bankrupt 
laws  of  the  foreign  country  are  incapable  of  operating  a  legal 
transfer  of  property  in  the  United  States,*'  and  judgment  was 
given  in  favor  of  the  attaching  creditors,  against  the  claim  of  the 
foreign  assignees. 

In  that  case,  also,  another  important  doctrine  is  established  in 
hostility  with  the  British  doctrine.  For  the  United  States  had 
interposed  a  claim  against  the  English  assignees,  in  order  to  ob- 
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tain  satisfaction  from  the  proceeds  of  the  bankrupt's  effects  in  this 
country,  for  a  debt  contracted  in  Great  Britain.  And  this  Court 
decreed  accordingly,  expressly  restricting  the  power  of  the 
country  of  the  contract  to  its  concoction  and  exposition. 

The  language  of  the  Court  is,  "  the  law  of  the  place  where  a 
contract  is  made,  is,  generally  speaking,  the  law  of  the  contract ; 
that  is,  it  is  the  law  by  which  the  contract  is  expounded.  But 
the  right  of  priority  forms  no  part  of  the  contract  itself  •  It  is 
extrinsic,  and  is  rather  a  personal  privilege,  dependent  on  the 
laws  of  the  place  where  the  property  lies,  and  where  the  Court 
sits  which  decides  the  cause." 

And,  accordingly,  the  law  of  the  United  States  was  sustained, 
which  gave  the  debts  due  the  bankrupt  here,  to  satisfy  a  debt 
contracted  in  England,  to  the  prejudice  of  the  law  of  England, 
which  gave  the  same  debt  to  the  assignees  of  the  bankrupt. 

It  cannot  be  necessary  to  go  further  than  this  case  to  establish, 
that,  so  far  as  relates  to  the  foreign  creditor,  this  country  does 
not  recognise  the  English  doctrine,  that  the  bankrupt  law  of  the 
country  of  the  contract  is  paramount  in  disposing  of  the  rights 
of  the  bankrupt. 

The  United  States  pass  a  law  which  asserts  the  right  to  ap- 
propriate a  debt  due  a  foreign  bankrupt,  to  satisfying  a  debt  due 
itself,  and  incurred  by  that  bankrupt  in  his  own  country.  The 
assignees  of  that  bankrupt  question  this  right,  and  claim  the  debt 
as  legally  vested  in  them  by  the  law  of  the  country  of  the  con- 
tract, and  maintain  that  the  debt  due  the  United  States,  being 
contracted  in  Great  Britain,  was  subject  to  the  laws  of  Great 
Britain,  and,  therefore,  entitled  only  to  share  in  common  with 
other  creditors  in  the  proceeds  of  the  bankrupt's  effects ;  that 
the  debt  so  appropriated  by  the  law  of  the  United  States  to  its 
exclusive  benefit  was,  as  to  all  the  bankrupt's  contracts,  or  cer- 
tainly as  to  all  English  contracts,  vested  in  the  assignees,  on 
international  principles,  principles  which  gave  effect  to  the 
English  bankrupt  laws,  so  vesting  that  debt  paramount  to  the 
laws  of  other  countries. 

In  giving  effect  to  the  law  of  the  United  States,  this  Court 
overrules  that  doctrine ;  and,  in  the  act  of  passing  that  law, 
this  government  asserts  both  the  power  over  the  subject,  and 
the  right  to  exercise  that  power  without  a  violation  of  national 
comity  ;  or  has  at  least  taken  its  stand  against  that  comity,  and 
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It  fi<i.*  Lai  ii.  fact,  r^z^rd  to  the  icr  I&ri  rri  ^ite,  as  exisdng 
ixi  t}>e  j^Tw^-L  ai,d  f  :i.d*  ^.»f  the  deMCT  of  ihe  bankrcpu  and  the 
n;rVw§  of  wr;f-pr»-r^ri&tl  -cl  siiid  duty  of  prc^ipctit^i  to  its  own 
crtizer-s  2ii-'^  *^'^  ^'.-t'l-J  al-eiaiice  of  the  creditor  and  debtor, 
fiot  if*e  rj.-eli]^'*.y->iJ  iiVe^^hU'^e  of  the  c^.-Lti^ct,  on  wfaidi  the 

It  wo:^Id  J>?  Lq  vain  to  a^:J:gn  the  declsiciQ  of  this  Comt  ia 
llzrrWja  vs.  Sterry,  nr  the  passing  of  the  law  of  the  United 
Stale?,  to  the  g^eijerai  jTefereDce  which  the  goTemment  may 
assert  lu  the  jtaynierit  of  its  own  debt,  siDce  that  prefereooe  can 
only  exi^  to  the  prej;-i:cc  of  its  own  citizens,  whereas  the  pre- 
cedence there  clainied  and  conceded  operated  to  the  prejudice 
of  Britl-h  credit^^rs- 

The  ca«e  of  Baker  rs.  Wheaton,  adjudged  in  the  comts  rf 
l[a9sachu?ett«  in  the  time  of  Chief  Justice  Parsons,  5  Mass. 
Rep.  509,  is  a  very  >lrong  case  upon  this  subject.  Thai  also 
was  argued  \%ith  great  care,  and  all  the  British  cases  reviewed ; 
the  Court  t/x/k  time  to  deliberate,  and  the  same  doctrine  was 
maintained,  in  the  same  year  and  the  same  month,  with  Harrison 
vs.  Sterry,  and  certainly  without  any  communication  between 
the  two  Courts. 

The  case  was  this :  one  Wheaton  gave  a  promissory  note  to 
one  Chandler,  both  being  at  that  time  citizens  and  inhabitants  of 
Rhode  Island,  \l1ieaton  was  discharged  under  the  bankrupt 
laws  of  Rhode  Island,  both  still  continuing  citiz^is  and  inhabit- 
ants of  the  same  State,  and  the  note  remaining  the  property  of 
Chandler.  Subsequent  to  the  discharge.  Chandler  endorses  the 
note  to  Baker,  and  Wheaton  is  arrested  in  Massachusetts.  He 
pleads  the  discharge  in  bar,  and  the  Court,  in  deciding,  expresses 
itself  thus :  *^  When,  therefore,  the  defendant  was  discharged 
from  that  contract,  kge  loci,  the  promissee  was  bound  by  that 
discharge,  as  he  was  a  party  to  the  laws  of  that  State,  and 
assenting  to  their  operation.  But  if^  when  the  contract  was 
made,  the  promissee  had  not  been  a  citizen  of  Rhode  Island,  he 
would  not  have  been  bound  by  the  laws  of  it  or  any  other 
State,  and  holding  this  note  at  the  time  of  the  discharge,  he 
might  afterwards  maintain  an  action  upon  it  in  the  courts  of  this 
State."  And  again,  page  311,  ^  if  the  note  had  been  transferred 
to  the  plaintifil  a  citizen  of  this  State,  whilst  it  remained  due 
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and  undischarged  by  the  insolvent  laws  of  Rhode  Island,  those 
laws  could  not  affect  his  rights  in  the  courts  of  law  in  this  State, 
because  he  is  not  bound  by  them.'' 

This,  it  will  be  observed,  regards  a  contract  acknowledged 
to  be  of  Rhode  Island  origin. 

There  is  another  case  reported  in  the  decisions  of  the  same 
State  (vol.  10,  p.  337),  which  carries  this  doctrine  still  further, 
and,  I  apprehend,  to  a  length  which  cannot  be  maintained. 

This  was  the  case  of  Watson  vs.  Bourne,  in  which  Watson, 
a  citizen  of  Massachusetts,  had  sued  Bourne  in  a  State  court, 
aad  obtained  judgment  Bourne  was  discharged  under  the 
insolvent  laws  of  that  State,  and  being  afterwards  found  in 
Massachusetts,  was  arrested  on  an  action  of  debt  upon  the 
judgment.  He  pleads  the  discharge ;  plaintiff  replies,  that  he, 
plaintiff,  was  a  citizen  of  Massachusetts,  and  therefore,  not  pre- 
cluded by  the  discharge.  The  origin  of  the  debt  does  not 
appear  from  the  report,  and  the  argument  turned  wholly  on  the 
question,  whether  by  entering  judgment  in  the  court  of  the 
State,  he  had  not  subjected  his  rights  to  the  State  laws  pro  tanto. 

The  Court  overruled  the  plea,  and  recognised  the  doctrine  in 
Baker  vs.  Wheaton,  by  declaring,  "  that  a  discharge  of  that 
nature  can  only  operate  where  the  law  is  made  by  an  authority 
common  to  the  creditor  and  debtor  in  all  respects,  where  both 
are  citizens  or  subjects." 

I  have  little  doubt  that  the  Court  was  wrong  in  denying  the 
effect  of  the  discharge  as  against  judgments  rendered  in  the 
State  courts,  when  the  party  goes  voluntarily  and  unnecessarily 
into  those  courts ;  but  the  decision  shows,  in  other  respects,  how 
decidedly  the  British  doctrine  is  repelled  in  the  courts  of  that 
State. 

The  British  doctrine  is  also  unequivocally  repelled  in  a  very 
learned  opinion  delivered  by  Mr.  Justice  Nott,  in  the  court  of 
the  last  resort  in  South  Carolina,  and  in  which  the  whole  court, 
consisting  of  the  common  law  judges  of  the  State,  concurred. 
This  was  in  the  case  of  the  assignees  of  Topham  vs.  Chapman 
et  al.,  in  which  the  rights  of  the  attaching  creditor  were  main- 
tained against  those  of  the  assignees  of  the  bankrupt,  1  Consti- 
tutional Reports,  p.  253,  and  that  the  same  rule  was  recognised 
at  an  early  day  in  the  courts  of  Pennsylvania,  appears  from  the 
leading  case  of  Phillips  vs.  Hunter,  2  H.  Black.  402,  in  which  a 
British  creditor,  who  had  recovered  of  a  debtor  of  the  bank- 
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rupt  in  Pennsylvania,  was  compelled  by  the  British  courts  to 
refund  to  the  assignees  in  England,  as  for  money  had  and  re- 
ceived to  their  use. 

I  think  it,  then,  fully  established,  that  in  the  United  States  a 
creditor  of  the  foreign  bankrupt  may  attach  the  debt,  due  the 
foreign  bankrupt,  and  apply  the  money  to  the  satisfaction  of  his 
peculiar  debt,  to  the  prejudice  of  the  rights  of  the  assignees  or 
other  creditors. 

I  do  not  here  speak  of  assignees,  or  rights  created,  under  the 
bankrupt's  own  deed  ;  those  stand  on  a  different  ground,  and  do 
not  affect  this  question.  I  confine  myself  to  assignments,  or 
transfers,  resting  on  the  operation  of  the  laws  of  the  country, 
independent  of  the  bankrupt's  deed  ;  to  the  rights  and  liabilities 
of  debtor,  creditor,  bankrupt,  and  assignees,  as  created  by  law. 

What  is  the  actual  bearing  of  this  right  to  attach,  so  generally 
recognised  by  our  decisions  ? 

It  imports  a  general  abandonment  of  the  British  principles; 
for,  according  to  their  laws,  the  assignee  alone  has  the  power  to 
release  the  debtor.  But  the  right  to  attach  necessarily  implies 
the  right  to  release  the  debtor,  and  that  right  is  here  asserted 
under  the  laws  of  a  State  which  is  not  the  State  of  the  contract 

So,  also,  the  creditor  of  the  bankrupt  is,  by  the  laws  of  his 
country,  entitled  to  no  more  than  a  rateable  participation  in  the 
bankrupt's  effects.  But  the  right  to  attach  imports  a  right  to 
exclusive  satisfaction,  if  the  effects  so  attached  should  prove 
adequate  to  make  satisfaction. 

The  right  to  attach  also  imports  the  right  to  sue  the  bankrupt ; 
and  who  would  impute  to  the  bankrupt  law  of  another  country, 
the  power  to  restrain  the  citizens  of  these  States  in  the  exercise 
of  their  right  to  go  into  the  tribunals  of  their  own  country  for 
the  recovery  of  debts,  wherever  they  may  have  originated? 
Yet,  universally,  after  the  law  takes  the  bankrupt  into  his  own 
hands,  his  creditors  are  prohibited  from  suing. 

Thus  much  for  the  law  of  this  case  in  an  international  view. 
I  will  consider  it  with  reference  to  the  provisions  of  the  consti- 
tution. 

I  have  said  above,  that  I  had  no  doubt  the  erection  of  a  distinct 
tribunal  for  the  resort  of  citizens  of  other  States,  was  introduced, 
ex  industria,  into  the  constitution,  to  prevent,  among  other  evils, 
the  assertion  of  a  power  over  the  rights  of  the  citizens  of  other 
States,  upon  the  metaphysical  ideas  of  the  British  courts  on  the 
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subject  of  jurisdiction  over  contracts.  And  there  was  good 
reason  for  it,  for  upon  that  principle  it  is  that  a  power  is  asserted 
over  the  rights  of  creditors  which  involves  a  mere  mockery  of 
justice. 

Thus,  in  the  case  of  Burrows  vs.  Jemino  (reported  in  2  Strange, 
and  better  reported  in  Moseley  and  some  other  books),  the  cre- 
ditor, residing  in  England,  was  cited,  probably  by  a  placard  on 
a  door-post  in  Leghorn,  to  appear  there  to  answer  to  his  debtor, 
and  his  debt  passed  upon  by  the  Court,  perhaps  without  his 
having  ever  heard  of  the  institution  of  legal  process  to  destroy  it. 

The  Scotch,  if  I  remember  correctly,  attach  the  summons  on 
the  flag-staff,  or  in  the  market  place,  at  the  shore  of  Leith ;  and 
the  civil  law  process  by  proclamation,  or  viis  et  modis^  is  not 
mnch  better,  as  the  means  of  subjecting  the  rights  of  foreign 
creditors  to  their  tribunals. 

All  this  mockery  of  justice,  and  the  jealousies,  recriminations, 
and  perhaps  retaliations,  which  might  grow  out  of  it,  are  avoided, 
if  the  power  of  the  States  over  contracts,  after  they  become  the 
subject  exclusively  of  judicial  cognisance,  is  limited  to  the  con- 
troversies of  their  own  citizens. 

And  it  does  appear  to  me  almost  incontrovertible,  that  the 
States  cannot  proceed  one  step  further  without  exercising  a 
power  incompatible  with  the  acknowledged  powers  of  other 
States,  or  of  the  United  States,  and  with  the  rights  of  the  citizens 
of  other  States. 

Every  bankrupt  or  insolvent  system  in  the  world  must  par- 
take of  the  character  of  a  judicial  investigation.  Parties  whose 
rights  are  to  be  affected,  are  entitled  to  a  hearing.  Hence  every 
system,  in  common  with  the  particular  system  now  before  us, 
professes  to  summon  the  creditors  before  some  tribunal,  to  show 
cause  against  granting  a  discharge  to  the  bankrupt. 

But  on  what  principle  can  a  citizen  of  another  State  be  forced 
into  the  courts  of  a  State  for  this  investigation  ?  The  judgment 
to  be  passed  is  to  prostrate  his  rights ;  and  on  the  subject  of  these 
rights  the  constitution  exempts  him  from  the  jurisdiction  of  the 
State  tribunals,  without  regard  to  the  place  where  the  contract 
may  originate.  In  the  only  tribunal  to  which  he  owes  allegiance, 
the  State  insolvent  or  bankrupt  laws  cannot  be  carried  into  effect ; 
they  have  a  law  of  their  own  on  the  subject  ;*  and  a  certificate 

*  Act  of  Congress  of  January  6th,  1800,  ch.  4,  vol.  3,  p.  301. 
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of  discharge  under  any  other  law  would  not  be  acknowledged  as 
valid,  even  in  the  courts  of  the  State  in  which  the  court  of  the 
United  States  that  grants  it  is  held.  Where  is  the  reciprocity  ? 
Where  the  reason  upon  which  the  State  courts  can  thus  exer- 
cise a  power  over  the  suitors  of  that  court,  when  that  court  pos- 
sesses no  such  power  over  the  suitors  of  the  State  courts? 

In  fact,  the  constitution  takes  away  the  only  ground  upon 
which  this  eminent  dominion  over  particular  contracts  can  be 
claimed,  which  is  that  of  sovereignty.  For  the  constitutional 
suitors  in  the  courts  of  the  United  States  are  not  only  exempted 
from  the  necessity  of  resorting  to  the  State  tribunals,  but  actually 
cannot  be  forced  into  them.  I(  then,  the  law  of  the  English 
courts  had  ever  been  practically  adopted  in  this  country  in  the 
State  tribunals,  the  constitution  has  produced  such  a  radical 
modification  of  State  power  over  even  their  own  contracts,  in 
the  hands  of  individuals  not  subject  to  their  jurisdiction,  as  to 
furnish  ground  for  excepting  the  rights  of  such  individuals  from 
the  power  which  the  States  unquestionably  possess  over  their 
own  contracts  and  their  own  citizens. 

Follow  out  the  contrary  doctrine  in  its  consequences,  and  see 
the  absurdity  it  will  produce. 

The  constitution  has  constituted  courts  professedly  indepen- 
dent of  State  power  in  their  judicial  courts ;  and  yet  the  judg- 
ments of  those  courts  are  to  be  vacated,  and  their  j^risoners  set 
at  large,  under  the  power  of  the  State  courts  or  of  the  State 
laws,  without  the  possibility  of  protecting  themselves  from  its 
exercise. 

I  cannot  acquiesce  in  an  incompatibility  so  obvious. 

No  one  has  ever  imagined  that  a  prisoner,  in  confinement 
under  process  from  the  courts  of  the  United  States,  could  avai) 
himself  of  the  insolvent  laws  of  the  State  in  which  the  court 
sits.  And  the  reason  is,  that  those  laws  are  municipal  and  pecu- 
liar, and  appertaining  exclusively  to  the  exercise  of  State  power 
in  that  sphere  in  which  it  is  sovereign  ;  that  is,  between  its  own 
citizens,  between  suitors  subjected  to  State  power  exclusively  in 
their  controversies  between  themselves. 

In  the  courts  of  the  United  States,  no  higher  power  is  asserted 
than  that  of  discharging  the  individual  in  confhiement  under  its 
own  process.  This  aflfects  not  to  interfere  with  the  rights  of  cre- 
ditors in  the  State  courts  against  the  same  individual.  Perfect 
reciprocity  would  seem  to  indicate  that  no  greater  power  should 
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be  exercised  under  State  authority  over  the  rights  of  suitors  who 
belong  to  the  United  States  jurisdiction.  Even  although  the 
principle  asserted  in  the  British  courts,  of  supreme  and  exclu- 
sive power  over  their  own  contracts,  had  obtained  in  the  courts 
of  the  United  States,  I  must  think  that  power  has  undergone  a 
radical  modification  by  the  judicial  powers  granted  to  the 
United  States. 

I,  therefore,  consider  the  discharge  under  a  State  law,  as 
incompetent  to  discharge  a  debt  due  a  citizen  of  another  State ; 
and  it  follows,  that  the  plea  of  a  discharge  here  set  up,  is  insuffi- 
cient to  bar  the  rights  of  the  plaintiff. 

It  becomes  necessary,  therefore,  to  consider  the  other  errors 
assigned  in  behalf  of  the  defendant ;  and  first,  as  to  the  plea  of 
the  act  of  limitations. 

The  statute  pleaded  here  is  not  the  act  of  Louisiana,  but  that 
of  New  York ;  and  the  question  is  not  raised  by  the  facts  or 
averments,  whether  he  could  avail  himself  of  that  law  if  the  full 
time  had  run  out  before  his  departure  from  New  York)  as  was 
supposed  in  argument.  The  plea  is  obviously  founded  on  the 
idea,  that  the  statute  of  the  State  of  the  contract  was  generally 
pleadable  in  any  other  State,  a  doctrine  that  will  not  bear  argu- 
ment. 

The  remaining  error  assigned  has  regard  to  the  sum  for  which 
the  judgment  is  entered,  it  being  for  a  greater  amount  than  the 
nominal  amount  of  the  bills  of  exchange  on  which  the  suit  was 
brought,  and  which  are  found  by  the  verdict. 

There  has  been  a  defect  of  explanation  on  this  subject ;  but, 
from  the  best  information  afibrded  us,  we  consider  the  amount 
for  which  judgment  is  entered,  as  made  up  of  principal,  interest, 
and  damages,  and  the  latter  as  being  legally  incident  to  the 
finding  of  the  bills  of  exchange,  and  their  non-payment,  and 
assessed  by  the  Court  under  a  local  practice  consonant  with  that 
by  which  the  amount  of  written  contracts  is  determined,  by 
reference  to  the  prothonotary,  in  many  other  of  our  courts.  We, 
therefore,  see  no  error  in  it.  The  judgment  below  will,  there- 
fore, be  affirmed. 

And  the  purport  of  this  adjudication,  as  I  understand  it,  is, 
that  as  between  citizens  of  the  same  State,  a  discharge  of 
a  bankrupt  by  the  laws  of  that  State  is  valid  as  it  affects 
posterior  contracts;  as  against  creditors,  citizens  of  other  States, 
it  is  invalid  as  to  all  contracts. 
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The  propositions  which  I  have  endeavored  to  maintain  in  the 
opinion  which  I  have  delivered,  are  these : 

1st.  That  the  power  given  to  the  United  States  to  pass  bank* 
rupt  laws  is  not  exclusive. 

2d.  That  the  fair  and  ordinary,  exercise  of  that  power  by  the 
States  does  not  necessarily  involve  a  violation  of  the  obligati(m 
of  contracts,  multo  fortiori  of  posterior  contracts. 

3d.  But  when,  in  the  exercise  of  that  power,  the  States  pass 
beyond  their  own  limits,  and  the  rights  of  their  o^^  citizens,  and 
act  upon  the  rights  of  citizens  of  other  States,  there  arise  a  con« 
flict  of  sovereign  power,  and  a  collision  with  the  judicial  powers 
granted  to  the  United  States;  which  renders  the  exercise  of  such 
a  power  incompatible  with  the  rights  of  other  States,  and  with 
the  constitution  of  the  United  States. 

Ms.  Justice  Washington,  Ms.  Justice  Thompson,  and  Mk. 
Justice  Trimble,  dissented, 

Mr.  Chief  Justice  Marshall,  Mr.  Justice  Duvall,  and 
Mr.  Justice  Story,  assented  to  the  judgment,  which  was 
entered  for  the  defendant  in  errort 

Judgment  affirmed. 
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Bronson  vs.  Kinzie  et  al.* 

Validity  of  Stay-laws. 

Mk.  Chief  Justice  Taney  delivered  the  opinion  of  the 
Court. 

This  case  comes  before  the  Court  upon  a  division  of  opinion  in 
the  Circuit  Court  of  the  United  States  for  the  district  of  Illinois, 
upon  certain  questions  which  arose  in  the  case,  and  which  have 
been  certified  to  this  Court  according  to  the  act  of  Congress. 

It  appears  from  the  record,  that,  on  the  13th  of  July,  1838, 
John  H.  Kinzie  executed  a  bond  to  Arthur  Bronson,  conditioned 
for  the  payment  of  $4000,  on  the  1st  of  July,  1842,  with  interest 
thereon,  to  be  paid  semi-annually ;  and,  in  order  to  secure  the 
payment  of  the  said  sum  of  money  and  interest,  Kinzie  and  wife, 
on  the  same  day,  conveyed  to  the  said  Bronson,  in  fee  simple,  by 
way  of  mortgage,  one  undivided  half  part  of  certain  houses  and 
lots  in  the  town  of  Chicago,  with  the  usual  proviso  that  the  deed 
should  be  null  and  void  if  the  said  principal  and  interest  were 
duly  paid ;  and  Kinzie,  among  other  things,  covenanted  that,  if 
default  should  be  made  in  the  payment  of  the  principal  or  inte- 
rest, or  any  part  thereof,  it  should  be  lawful  for  Bronson  or  his 
representatives  to  enter  upon  and  sell  the  mortgaged  premises  at 
public  auction,  and,  as  attorney  of  Kinzie  and  wife,  to  convey 
the  same  to  the  purchaser ;  and  out  of  the  moneys  arising  from 
such  sale,  to  retain  the  amount  that  might  then  be  due  him  on 
the  aforesaid  bond,  with  the  costs  and  charges  of  sale,  rendering 
the  overplus,  if  any,  to  Kinzie. 

The  interest  not  having  been  paid,  Bronson,  on  the  27th  of 
March,  1841,  filed  his  bill  to  foreclose  the  mortgage.  In  the 
meantime,  after  the  mortgage  was  made,  and  before  the  bill  was 
filed,  the  Legislature  of  Illinois,  on  the  19th  of  February,  1841, 

•  Howard's  Rep.  111. 
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passed  a  law,  the  8th  section  of  which  provided  that  mortgagors 
and  judgment  creditors  should  have  the  same  right  to  redeem 
mortgaged  premises  sold  by  the  decree  of  a  Court  of  Chancery, 
that  had  been  given  to  the  debtors  and  judgment  creditors  by  a 
previous  law^  passed  in  1825,  in  cases  where  lands  were  sold 
under  execution.  The  law  of  1825  authorized  the  party  whose 
lands  should  be  sold  by  execution,  after  that  jaw  took  effect,  to 
redeem  them  within  twelve  months  from  the  day  of  sale,  by  re- 
paying the  purchase-money  with  interest  at  the  rate  of  10  per 
cent. ;  and  if  the  debtor  did  not  redeem  it  within  the  time  limited, 
any  judgment  creditor  was  authorized  to  do  so  upon  the  tike 
terms,  within  fifteen  months  from  the  sale.  This  act,  which  took 
effect  on  the  1st  of  May,  1825,  was  held,  it  seems,  not  to  extend 
to  sales  of  mortgaged  premises  under  a  decree  of  foreclosure ; 
and  the  act  of  February  19,  1841,  above  mentioned,  was  passed 
to  embrace  them. 

By  another  act  of  the  Legislature  of  Illinois,  approved  the 
27th  of  February,  1841,  it  was  directed  that,  "when  any  execu- 
tion should  be  issued  out  of  any  of  the  courts  of  the  State,  and 
be  levied  on  any  property,  real  or  personal,  or  both,  it  should  be 
the  duty  of  the  officer  levying  such  execution  to  summon  three 
householders  of  the  proper  county,  one  of  whom  should  be 
chosen  by  such  officer,  one  by  the  plaintiff,  and  one  by  the  de- 
fendant in  the  execution ;  or,  in  default  of  the  parties  making 
such  choice,  the  officer  should  choose  for  them ;  which  house- 
holders, after  being  duly  sworn  by  such  officer  so  to  do,  should 
fairly  and  impartially  value  the  property  upon  which  such  exe- 
cution was  levied,  having  reference  to  its  cash  value ;  and  that 
they  should  endorse  the  valuation  thereof  upon  the  execution,  or 
upon  a  piece  of  paper  thereunto  attached,  signed  by  them  ;  and 
when  such  property  should  be  offered  for  sale,  it  should  not  be 
struck  off,  unless  two-thirds  of  the  amount  of  such  valuation 
should  be  bid  therefor."  It  further  provided,  among  other 
things,  that  all  sales  of  mortgaged  property  should  be  made 
according  to  the  provisions  of  that  act,  whether  the  foreclosure 
of  said  mortgage  was  by  judgment  at  law  or  decree  in  chancery. 
It  also  directed  that  the  provisions  of  this  law  should  extend  to 
all  judgments  rendered  prior  to  the  1st  of  May,  1841,  and  to  all 
judgments  that  might  be  rendered  on  any  contract  or  cause  of 
action  accruing  prior  to  that  day,  and  not  to  any  other  judgments 
than  as  before  specified.    These  are,  in  substance,  the  provisions 
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of  these  acts,  as  far  as  they  are  material  to  the  present  contro- 
versy. 

On  the  19th  of  June,  1841,  after  the  laws  above  mentioned 
had  been  passed,  the  Circuit  Court  of  the  United  States  for  the 
district  of  Illinois  adopted  the  following  rules : 

**  Ordered,  that  when  the  marshal  shall  levy  an  execution 
upon  real  estate,  he  shall  have  it  appraised  and  sold  under  the 
^  provisions  of  the  law  of  this  State,  entitled  '  An  act  regulating 
the  sale  of  property,'  approved  February  27,  1841,  if  the  case 
come  within  the  provisions  of  that  law ;  and  any  two  or  three 
householders  selected  under  the  law,  agreeing,  may  make  the 
valuation  of  the  premises  required. 

"  Before  the  sale  of  any  real  estate  on  execution,  the  marshal 
shall  give  notice  thirty  days  in  a  newspaper  published  in  the 
county  where  the  land  lies ;  and  if  there  be  no  paper  published 
in  the  county,  then  the  notice  shall  be  given  thirty  days  before 
the  sale,  by  notice,  as  the  statute  requires.  The  Court  adopt  the 
8th  section  of  the  act  of  this  State,  to  amend  the  act  concerning 
judgments,  &c.,  passed  19th  February,  1841,  which  regulates 
the  sale  of  mortgaged  premises,  &c.,  except  where  special 
direction  shall  be  given  in  the  decree  of  sale." 

After  these  rules  were  adopted — ^that  is  to  say,  at  December 
term,  1841 — the  bill  filed  by  Bronson,  as  hereinbefore  mentioned, 
came  on  for  final  hearing  in  the  Circuit  Court ;  and  thereupon 
the  complainant  moved  the  Court  for  a  final  decree  of  strict 
foreclosure  of  said  mortgage,  or  that  the  mortgaged  premises 
should  be  sold  to  the  highest  bidder,  without  being  subject  to 
said  rule  and  the  act  referred  to.  This  motion  was  resisted  on 
part  of  defendants,  who  moved  that  the  decree  should  direct  the 
sale  according  to  the  said  rule  and  act. 

And  the  judges  being  opposed  in  opinion  on  the  following 
points,  to  wit : 

1.  Whether  the  decree  in  this  case  should  be  so  entered 
as  to  direct  the  sale  of  the  said  mortgaged  premises  accord- 
ing to  the  said  statute  of  the  State  of  Illinois  above  men- 
tioned ;  or  whether  the  same  premises  should  be  sold  at  public 
auction,  to  the  highest  bidder,  without  regard  to  the  said  law. 

2.  Whether  the  decree  in  this  case  shall  or  shall  not  direct 
the  sale  of  the  mortgaged  premises,  without  being  first  valued 
by  three  householders,  and  without  requiring  two-thirds  of  the 
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amount  of  the  said  valuation  to  be  bid,  according  to  the  said  act 
of  the  State  of  Illinois. 

3.  Whether  the  terms  of  the  mortgage  in  this  case  do  or  do 
not  require  it  to  be  excepted  from  the  operation  of  the  role 
above  recited. 

On  motion  of  the  complainant,  it  was  ordered  and  directed 
that  this  cause,  with  said  points,  be  certified  to  the  Supreme 
Court,  in  pursuance  of  the  act  of  Congress.  And  it  is  upon 
these  questions,  thus  certified,  that  the  case  is  now  before  us ; 
and  the  8th  section  of  the  act  of  February  19th,  and  the 
entire  act  of  February  27,  are  set  forth  at  large  in  the  record, 
as  the  laws  referred  to  in  the  above-mentioned  rules  of  the 
Circuit  Court.  The  case  has  been  submitted  to  the  Court,  for 
decision,  by  a  written  agreement  between  the  counsel  on  both 
sides.  On  the  part  of  the  complainant,  a  printed  argument  has 
been  filed,  but  none  has  been  offered  on  behalf  of  the  defendant. 
As  the  case  involves  a  constitutional  question  of  great  import- 
ance, we  should  have  preferred  a  full  argument  at  the  bar.  But 
the  parties  are  entitled,  by  the  rules  of  the  Court,  to  bring  it 
before  us  in  the  manner  they  have  adopted  ;  and  it  being  our 
duty  to  decide  the  questions  certified  to  us  by  the  Circuit  Court, 
we  have  bestowed  upon  the  subject  the  careful  and  deliberate 
consideration  which  its  importance  demands. 

Upon  the  points  certified,  the  question  is,  whether  the  laws  of 
Illinois,  of  the  19th  and  27th  of  February,  1841,  come  within 
that  clause  of  the  10th  section  of  the  1st  article  of  the  constitu- 
tion of  the  United  States,  which  prohibits  a  State  firom  passing  a 
law  impairing  the  obligation  of  contracts. 

The  laws  of  a  State,  regulating  the  process  of  its  courts,  and 
prescribing  the  manner  in  which  it  shall  be  executed,  of  course, 
do  not  bind  the  courts  of  the  United  States,  whose  proceedings 
must  be  governed  by  the  acts  of  Congress.  The  act  of  1792, 
however,  adopted  the  process  used  in  the  State  courts,  as  it 
stood  in  1789 ;  and,  since  then,  the  act  of  1828,  on  the  same 
subject,  has  been  passed :  and  the  dd  section  of  this  law  directs 
that  final  process  issued  on  judgments  and  decrees  in  any  of  the 
courts  of  the  United  States,  and  the  proceedings  thereupon,  shall 
be  the  same,  except  their  style,  in  each  State,  respectively,  as 
were  then  used  in  the  courts  of  such  State,  and  authorizes  the 
courts  of  the  United  States,  if  they  see  fit,  in  their  discretion,  by 
rules  of  court,  so  far  to  alter  final  process  as  to  conform  the 
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same  to  any  change  which  might  afterwards  be  adopted,  by  the 
legislatures  of  the  respective  States,  for  the  State  courts.  Any 
acts  of  a  State  legislature,  therefore,  in  relation  to  final  process, 
passed  since  1828,  are  of  no  force  in  the  courts  of  the  United 
States,  unless  adopted  by  rules  of  court,  according  to  the  pro- 
visions of  this  act  of  Congress.  And,  although  such  State  laws 
may  have  been  so  adopted,  yet  they  are  inoperative  and  of  no 
force,  if  in  conflict  with  the  constitution  or  an  act  of  Congress. 

As  concerns  the  obligations  of  the  contract  upon  which  this 
controversy  has  arisen,  they  depend  upon  the  laws  of  Illinois  as 
they  stood  at  the  time  the  mortgage  deed  was  executed.  The 
money  due  was  indeed  to  be  paid  in  New  York.  But  the  mort- 
gage given  to  secure  the  debt  was  made  in  Illinois  for  real 
property  situated  in  that  State,  and  the  rights  which  the  mort- 
gagee acquired  in  the  premises  depended  upon  the  laws  of  that 
State.  In  other  words,  the  existing  laws  of  Illinois  created  and 
defined  the  legal  and  equitable  obligations  of  the  mortgage 
contract. 

If  the  laws  of  the  State  passed  afterwards  had  done  nothing 
more  than  change  the  remedy  upon  contracts  of  this  description, 
they  would  be  liable  to  no  constitutional  objection.  For,  undoubt- 
edly, a  State  may  regulate  at  pleasure  the  modes  of  proceeding 
in  its  courts  in  relation  to  past  contracts  as  well  as  future.  It 
may,  for  example,  shorten  the  period  of  time  within  which  claims 
shall  be  barred  by  the  statute  of  limitations..  It  may,  if  it  thinks 
proper,  direct  that  the  necessary  implements  of  agriculture,  or 
the  tools  of  the  mechanic,  or  articles  of  necessity  in  household 
furniture,  shall,  like  wearing  apparel,  not  be  liable  to  execution 
on  judgments.  Regulations  of  this  description  have  always  been 
considered,  in  every  civilized  community,  as  properly  belonging 
to  the  remedy,  to  be  exercised  or  not  by  every  sovereignty, 
according  to  its  own  views  of  policy  and  humanity.  It  must 
reside  in  every  State  to  enable  it  to  secure  its  citizens  from  unjust 
and  harassing  litigation,  and  to  protect  them  in  those  pursuits 
which  are  necessary  to  the  existence  and  well-being  of  every 
community.  And,  although  a  new  remedy  may  be  deemed  less 
convenient  than  the  old  one,  and  may  in  some  degree  render  the 
recovery  of  debts  more  tardy  and  difficult,  yet  it  will  not  follow 
that  the  law  is  unconstitutional.  Whatever  belongs  merely  to 
the  remedy  may  be  altered  according  to  the  will  of  the  State, 
provided  the  alteration  does  not  impair  the  obligation  of  the 
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contract.  But  if  that  effect  is  produced,  it  is  immaterial  whether 
it  is  done  by  acting  on  the  remedy  or  directly  on  the  contract 
itself.    In  either  case  it  is  prohibited  by  the  constitution. 

This  subject  came  before  the  Supreme  Court  in  the  case  of 
Green  vs.  Biddle,  decided  in  1823,  and  reported  in  8  Wheat  1. 
It  appears  to  have  been  twice  elaborately  argued  by  counsel  on 
both  sides,  and  deliberately  considered  by  the  Court  On  the 
part  of  the  demandant  in  that  case,  it  was  insisted  that  the  laws 
of  Kentucky  passed  in  1797  and  1812,  concerning  occupying 
claimants  of  land,  impaired  the  obligation  of  the  compact  made 
with  Virginia  in  1789.  On  the  other  hand,  it  was  contended 
that  these  laws  only  regulated  the  remedy,  and  did  not  operate 
on  the  right  to  the  lands.  In  deciding  the  point  the  Court  say, 
**  It  is  no  answer  that  the  acts  of  Kentucky  now  in  question  are 
regulations  of  the  remedy,  and  not  of  the  right  to  the  lands.  If 
these  acts  so  change  the  nature  and  extent  of  existing  remedies 
as  materially  to  impair  the  rights  and  interests  of  the  owner, 
they  are  just  as  much  a  violation  of  the  compact  as  if  they 
directly  overturned  his  rights  and  interests.**  And  in  the  opinion 
delivered  by  the  Court  after  the  second  argument,  the  same  rule 
is  reiterated  in  language  equally  strong.  (See  pages  75,*  76, 
and  84.)  This  judgment  of  the  Court  is  entitled  to  the  more 
weight,  because  the  opinion  is  stated  in  the  report  of  the  case 
to  have  been  unanimous ;  and  Judge  Washington,  who  was  the 
only  member  of  the  CoUil  absent  at  the  first  argument,  delivered 
the  opinion  of  the  second. 

We  concur  entirely  in  the  correctness  of  the  rule  above  stated. 
It  is  difficult,  perhaps,  to  draw  a  line  that  would  be  applicable  in 
all  cases  between  legitimate  alterations  of  the  remedy  and  pro- 
visions which,  in  the  form  of  remedy,  impair  the  right.  But  it 
is  manifest  that  the  obligation  of  the  contract,  and  the  rights  of  a 
party  under  it,  may,  in  effect,  be  destroyed  by  denying  a  remedy 

*  '*  Nothing,  in  short,  can  be  more  clear,  upon  principles  of  law  and  reason, 
than  that  a  law  which  denies  to  the  owner  of  land  a  remedy  to  recover  the  pos- 
session of  it  when  withheld  by  any  person,  however  innocenUy  he  may  have 
obtained  it ;  or  to  recover  the  profits  received  from  it  by  the  occupant ;  or  which 
clogs  his  recovery  of  such  possession  and  profits,  by  conditions  and  restrictions 
tending  to  diminish  the  value  and  amount  of  the  thing  recovered,  impairs  his 
right  to,  and  interest  in,  the  property.  If  there  be  no  remedy  to  recover  the  pos- 
session, the  law  neceaparily  presumes  a  want  of  right  to  it  If  the  remedy  afford- 
ed be  qualified  and  restrained  by  conditions  of  any  kind,  the  right  of  the  owner 
may  indeed  subsist,  and  be  acknowledged,  but  it  is  impaired,  and  rendered  inse- 
cure, according  to  the  nature  and  extent  of  such  restrictions."    8  Wheat.  75. 
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altogether ;  or  may  be  seriously  impaired  by  burdening  the  pro- 
ceedings with  new  conditions  and  restrictions,  so  as  to  make  the 
remedy  hardly  worth  pursuing.  And  no  one,  we  presume,  would 
say  that  there  is  any  substantial  difference  between  a  retrospec- 
tive law  declaring  a  particular  contract  pr  class  of  contracts  to 
be  abrogated  and  void,  and  one  which  took  away  all  remedy  to 
enforce  them,  or  encumbered  it  with  conditions  that  rendered  it 
useless  or  impracticable  to  pursue  it.  Blackstone,  in  his  Com- 
mentaries on  the  Laws  of  England,  1  vol.  55,  after  having  treat- 
ed of  the  declaratory  and  directory  parts  of  the  law,  defines 
the  remedial  in  the  following  words : — 

**  The  remedial  part  of  the  law  is  so  necessary  a  consequence 
of  the  former  two,  that  laws  must  be  very  vague  and  imperfect 
iM^ithout  it.  For,  in  vain  would  rights  be  declared,  in  vain  di- 
rected to  be  observed,  if  there  were  no  method  of  recovering 
and  asserting  those  rights  when  wrongfully  withheld  or  invaded. 
This  is  what  we  mean  properly  when  we  speak  of  the  protec- 
tion of  the  law.  When,  for  instance,  the  declaratory  part  of  the 
law  has  said  that  the  field  or  inheritance  which  belonged  to  Ti- 
tius's  father  is  vested  by  his  death  in  Titius ;  and  the  directory 
part  has  forbidden  any  one  to  enter  orr  another's  property  with-» 
out  the  leave  of  the  owner ;  if  Gains,  after  this,  will  presume  to 
take  possession  of  the  land,  the  remedial  part  of  the  law  will 
then  interpose  its  oflice,  will  make  Gains  restore  the  possession. 
to  Titius,  and  also  pay  him  damages  foi"  the  invasion." 

We  have  quoted  the  entire  paragraph,  because  it  shows,  in  a 
few  plain  words,  and  illustrates  by  a  familiar  example,  the  con- 
nexion of  the  remedy  with  the  right.     It  is  the  part  of  the  mu- 
nicipal law  which  protects  the  right,  and  the  obligation  by  which 
it  enforces  and  maintains  it.  It  is  this  protection  which  the  clause 
in  the  constitution  now  in  question  mainly  intended  to  secure. 
And  it  would  be  unjust  to  the  memory  of  the  distinguished  men 
who  framed  it,  to  suppose  that  it  was  designed  to  protect  a  mere 
barren  and  abstract  right,  without  any  practical  operation  upon 
the  business  of  life.     It  was  undoubtedly  adopted  as  a  part  of 
the  constitution  for  a  great  and  useful  purpose.    It  was  to  main- 
tain the  integrity  of  contracts,  and  to  secure  their  faithful  exe- 
cution throughout  this  Union,  by  placing  them  under  the  protec- 
tion of  the  constitution  of  the  United  States.    And  it  would  but 
ill  become  this  Court,  under  any  circumstances,  to  depart  from 

the  plain  meaning  of  the  words  ased,  and  to  sanction  a  distinc- 
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lion  between  the  right  and  the  remedy,  which  would  render  this 
proviMon  illu.sive  and  nugatory ;  mere  words  of  form,  affcMrding 
no  protection,  and  producing  no  practical  result. 

We  proceed  to  apply  these  principles  to  the  case  bef<we  us. 
According  to  the  long-settled  rules  of  law  and  equity  in  all  of 
the  States  wh<:)se  jurisprudence  has  been  modelled  upon  the  prin- 
ciplei!^  of  the  common  law,  the  legal  title  to  the  premises  in  ques- 
tion Tested  in  the  complainant,  upon  the  failure  of  the  mortgagor 
to  comply  with  the  conditions  contained  in  the  proviso ;  and  at 
law,  he  had  a  right  to  sue  for  and  recover  the  land  itself.  But, 
in  equity,  this  legal  title  is  regarded  as  a  trust  estate,  to  secure  the 
payment  of  the  money ;  and,  therefore,  when  the  debt  is  dis- 
charged, there  is  a  resulting  trust  for  the  mortgagor.  Cunard 
vs.  the  Atlantic  Insurance  Company,  1  Peters,  441.  It  is  upon 
this  construction  of  the  contract,  that  courts  of  equity  lend  their 
aid  either  to  the  mortgagor  or  mortgagee,  in  order  to  enforce 
their  respective  rights.  The  Court  will,  upon  the  application  of 
the  mortgagor,  direct  the  reconveyance  of  the  property  to  him, 
upon  the  payment  of  the  money ;  and,  upon  the  application  of 
the  mortgagee,  it  will  order  a  sale  of  the  property  to  discharge 
the  debt.  But,  as  courts  of  equity  follow  the  law,  they  acknow- 
ledge the  legal  title  of  the  mortgagee,  and  never  deprive  him  of 
his  right  at  law  until  his  debt  is  paid ;  and  he  is  entitled  to  the 
aid  of  the  Court  to  extinguish  the  equitable  title  of  the  mort- 
gagor, in  order  that  he  may  obtain  the  benefit  of  his  security. 
For  this  purpose,  it  is  his  absolute  and  undoubted  right,  under  an 
ordinary  mortgage  deed,  if  the  money  is  not  paid  at  the  ap- 
pointed day,  to  go  into  the  Court  of  Chancery,  and  obtain  its  order 
for  the  sale  of  the  whole  mortgaged  property  (if  the  whole  is  ne- 
cessary), free  and  discharged  from  the  equitable  interest  of  the 
mortgagor.  This  is  his  right,  by  the  law  of  the  contract ;  and 
it  is  the  duty  of  the  Court  to  maintain  and  enforce  it,  without 
any  unreasonable  delay. 

When  this  contract  was  made,  no  statute  had  been  passed  by 
the  State  changing  the  rules  of  law  or  equity  in  relation  to  a  con- 
tract of  this  kind.  None  such,  at  least,  has  been  brought  to  the 
notice  of  the  Court ;  and  it  must,  therefore,  be  governed,  and  the 
rights  of  the  parties  under  it  measured,  by  the  rules  above  stated. 
They  were  the  laws  of  Illinois  at  the  time ;  and,  therefore,  entered 
into  the  contract,  and  formed  a  part  of  it,  without  any  express 
stipulation  to  that  effect  in  the  deed.    Thus,  for  example,  there 
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is  no  covenant  in  the  instrument  giving  the  mortgagor  the  right 
to  redeem,  by  paying  the  money  after  the  day  limited  in  the 
deed,  and  before  he  was  foreclosed  by  the  decree  of  the  Court  of 
Chancery.  Yet  no  one  doubts  his  right  or  his  remedy ;  for,  by 
the  laws  of  the  State  then  in  force,  this  right  and  this  remedy 
were  a  part  of  the  law  of  the  contract,  without  any  express 
agreement  by  the  parties.  So,  also,  the  rights  of  the  mortgagee, 
as  known  to  the  laws,  required  no  express  stipulation  to  define  or 
secure  them.  They  were  annexed  to  the  contract  at  the  time  it 
was  made,  and  formed  a  part  of  it ;  and  any  subsequent  law,  im- 
pairing the  rights  thus  acquired,  impairs  the  obligations  which 
the  contract  imposed. 

This  brings  us  to  examine  the  statutes  of  Illinois  which  have 
given  rise  to  this  controversy.  As  concerns  the  law  of  February 
19,  1841,  it  appears  to  the  Court  not  to  act  merely  on  the  remedy, 
but  directly  upon  the  contract  itself,  and  to  engraft  upon  it  new 
conditions  injurious  and  unjust  to  the  mortgagee.  It  declares 
that,  although  the  mortgaged  premises  should  be  sold  under  the 
decree  of  the  Court  of  Chancery,  yet  that  the  equitable  estate  of 
the  mortgagor  shall  not  be  extinguished,  but  shall  continue  for 
twelve  months  after  the  sale ;  and  it  moreover  gives  a  new  and 
like  estate,  which  before  had  no  existence,  to  the  judgment 
creditor,  to  continue  for  fifteen  months.  If  such  rights  may  be 
added  to  the  original  contract  by  subsequent  legislation,  it  would 
be  difficult  to  say  at  what  point  they  must  stop.  An  equitable 
interest  in  the  premises  may,  in  like  manner,  be  conferred  upon 
others ;  and  the  right  to  redeem  may  be  so  prolonged,  as  to  de- 
prive the  mortgagee  of  the  benefit  of  his  security,  by  rendering 
the  property  unsaleable  for  anything  like  its  value.  This  law 
gives  to  the  mortgagor,  and  to  the  judgment  creditor,  an  equitable 
estate  in  the  premises,  which  neither  of  them  would  have  been 
entitled  to  under  the  original  contract ;  and  these  new  interests 
are  directly  and  materially  in  conflict  with  those  which  the  mort- 
gagee acquired  when  the  mortgage  was  made.  Any  such 
modification  of  a  contract  by  subsequent  legislation,  against  the 
consent  of  one  of  the  parties,  unquestionably  impairs  its  obliga- 
tions, and  is  prohibited  by  the  constitution. 

The  second  point  certified  arises  under  the  law  of  February 
27, 1841.  The  observations  already  made  in  relation  to  the  other 
act  apply  with  equal  force  to  this.  It  is  true  that  this  law  ap- 
parently acts  upon  the  remedy,  and  not  directly  upon  the  con- 
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tract.  Yet  its  effect  is  to  deprive  the  party  of  his  pre-existing 
right  to  foreclose  the  mortgage  by  a  sale  of  the  premises^  and  to 
impose  upon  him  conditions  which  would  frequently  render  any 
sale  altogether  impossible.  And  this  law  is  still  more  objection* 
able,  because  it  is  not  a  general  one,  and  prescribing  the  mode 
of  selling  mortgaged  premises  in  all  cases,  but  is  confined  to 
judgments  rendered,  and  contracts  made,  prior  to  the  first  of 
May,  1841.  The  act  was  passed  on  the  27th  of  February  in  that 
year ;  and  it  operates  mainly  on  past  contracts,  and  not  on  future. 
If  the  contracts  intended  to  be  affected  by  it  had  been  specifiodly 
enumerated  in  the  law,  and  these  conditions  applied  to  them, 
while  other  contracts  of  the  same  description  were  to  be  enforced 
in  the  ordinary  course  of  legal  proceedings,  no  one  would  doubt 
that  such  a  law  was  unconstitutional.  Here  a  particular  class  of 
contracts  is  selected,  and  encumbered  with  these  new  conditions ; 
and  it  can  make  no  difference,  in  principle,  whether  they  are  de- 
scribed by  the  names  of  the  parties,  or  by  the  time  at  which  they 
were  made. 

In  the  case  before  us^  the  conflict  of  these  laws  with  the  obli- 
gations of  the  contract  is  made  the  more  evident  by  an  express 
covenant  contained  in  the  instrument  itself,  whereby  the  mort- 
gagee, in  default  of  payment,  was  authorized  to  enter  on  the 
premises,  and  sell  them  at  public  auction ;  and  to  retain  out  of 
the  money  thus  raised,  the  amount  due,  and  to  pay  the  overplus, 
if  any,  to  the  mortgagor.  It  is  impossible  to  read  this  covenant, 
and  compare  it  with  the  laws  now  under  consideration,  without 
seeing  that  both  of  these  acts  materially  interfere  with  the  express 
agreement  of  the  parties  contained  in  this  covenant.  Yet  the 
right  here  secured  to  the  mortgagee  is  substantially  nothing  more 
than  the  right  to  sell,  free  and  discharged  of  the  equitable  interest 
of  Kinzie  and  wife,  in  order  to  obtain  his  money.  Now,  at  the 
time  this  deed  was  executed,  the  right  to  sell,  free  and  discharged 
of  the  equitable  estate  of  the  mortgagor,  was  a  part  of  every  or- 
dinary contract  of  mortgage  in  the  State,  without  the  aid  of  this 
express  covenant ;  and  the  only  difference  between  the  right  an- 
nexed by  law  and  that  given  by  the  covenant  consists  in  this: 
that  in  the  former  case,  the  right  of  sale  must  be  exercised  under 
the  direction  of  the  Court  of  Chancery,  upon  such  terms  as  it 
shall  prescribe,  and  the  sale  made  by  an  agent  of  the  Court ;  in 
the  latter,  the  sale  is  to  be  made  by  the  party  himself.  But,  even 
wider  this  covenant,  the  sale  made  by  the  party  is  so  far  subject 
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to  the  supervision  of  the  Court,  that  it  will  be  set  aside,  and  a  new 
one  ordered,  if  reasonable  notice  is  not  given,  or  the  proceedings 
be  regarded,  in  any  respect,  as  contrary  to  equity  and  justice. 
There  is,  therefore,  in  truth  but  little  material  difference  between 
the  rights  of  the  mortgagee  with  or  without  this  covenant.  The 
distinction  consists  rather  in  the  form  of  the  remedy,  than  in  the 
substantial  right ;  and  as  it  is  evident  that  the  laws  in  question 
invade  the  right  secured  by  this  covenant,  there  can  be  no  sound 
reason  for  a  different  conclusion,  where  similar  rights  are  in- 
corporated by  law  into  the  contract,  and  form  a  part  of  it  at  the 
time  it  is  made. 

Mortgages  made  since  the  passage  of  these  laws  must  un- 
doubtedly be  governed  by  them,  for  every  State  has  the  power 
to  prescribe  the  legal  and  equitable  obligations  of  a  contract  to  ^ 
be  made  and  executed  within  its  jurisdiction.  It  may  exempt 
any  property  it  thinks  proper  from  sale,  for  the  payment  of  a 
debt,  and  may  impose  such  conditions  and  restrictions  upon  the 
creditor  as  its  judgment  and  policy  may  dictate.  And  all  future 
contracts  would  be  subject  to  sych  provisions ;  and  they  would 
be  obligatory  upon  the  parties  in  the  courts  of  the  United  States, 
as  well  as  in  those  of  the  State.  We  speak,  of  course,  of  con- 
tracts made  and  to  be  executed  in  the  State.  It  is  a  case  of  that 
description  that  is  now  before  us,  and  we  do  not  think  it  proper 
to  go  beyond  it. 

Upon  the  questions  presented  by  the  Circuit  Court,  we  there- 
fore answer : 

1.  That  the  decree  should  direct  the  premises  to  be  sold  at 
public  auction  to  the  highest  bidder,  without  regard  to  the  law 
of  February  19,  1841,  which  gives  the  right  of  redemption  to 
the  mortgagor  for  twelve  months,  and  to  the  judgment  creditor 
for  fifteen. 

2.  That  the  decree  should  direct  the  sale  of  the  mortgaged 
premises,  without  'being  first  valued  by  three  householders,  and 
without  requiring  two-thirds  of  the  amount  of  the  said  valuation 
to  be  bid  according  to  the  law  of  February  27,  1841. 

The  decision  of  these  two  questions  disposes  of  the  third. 
And  we  shall  direct  these  answers  to  be  certified  to  the  Circuit 
Court.* 

*  Present  Mr.  Chief  Justice  Taitey,  am)  Justices  Thoispson,  M'Leait,  Bald- 
win, Waykb,  Catron,  and  Dahibu 
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Mr.  Justice  M'Lean  dissented. 

The  act  of  Illinois  of  the  27th  February,  1841,  does  not 
apply  to  the  case  under  consideration.  The  rule  of  the  Circuit 
Court  adopting  that  act,  limits  it  to  executions  on  judgments  at 
law.  It  can  have  no  application,  therefore,  to  any  proceeding 
in  Chancery.  The  only  rule  adopted  in  relaticm  to  a  chancer}' 
proceeding,  is  that  which  gives  the  mortgagor  a  year  within 
which  to  redeem  the  premises  sold,  on  the  payment  of  the  par- 
chase-money  and  10  per  cent,  interest,  agreeably  to  the  8th 
section  of  the  act  of  19th  February,  1841.  And  that  rule  was 
to  operate  only  in  decrees  of  foreclosure  and  sale,  where  a 
different  order  was  not  made.  So  that,  in  fact,  no  positive  rule 
was  adopted  in  Illinois  by  the  Circuit  Court,  in  relaticm  to  sales 
of  mortgaged  premises  under  a  decree. 

By  the  rules  regulating  chancery  proceedings  adopted  by  this 
Court  at  its  last  term,  it  is  supposed  the  above  rule  and  all  others 
regulating  the  practice  in  Chancery  were  rescinded.  But  this 
is  not  material.  The  points  certified  would  be  answered  by 
saying  that  the  acts  of  the  legislature  referred  to  can  have  no 
operation  in  the  case,  as  no  State  law  can  govern  the  proceed- 
ings of  a  Chancery  court  of  the  United  States. 

Under  such,  circumstances,  I  cannot  but  regret  that  the  Court 
have  deemed  it  necessary  or  proper  to  consider  the  constitution- 
ality of  the  above  acts,  and  to  hold  that  they  are  unconstitu- 
tional. The  decision  of  the  matters  before  the  Court  does  not 
require  this  judgment.  And  it  is  the  more  to  be  regretted,  as 
there  was  no  argument,  written  or  oral,  to  sustain  these  laws. 
Heretofore,  this  Court  have  not  deemed  it  proper  to  act  on  so 
grave  a  subject  as  the  constitutionality  of  a  State  law,  unless 
the  question  were  essentially  involved  in  the  decision  of  the  case 
before  them. 

The  Act  of  the  27th  of  February,  1841,  is  held  to  be  uncon- 
stitutional as  regards  all  contracts  or  mortgages  entered  into 
prior  to  its  enactment,  because  it  requires  real  property  lened 
on  by  execution,  to  be  appraised,  and  to  sell  for  two-thirds  of  its 
value. 

As  preliminary  to  an  examination  of  this  question,  I  will  take 
a  cursory  review  of  the  policy  and  laws  of  the  federal  govern- 
ment in  respect  to  State  process.  By  the  Act  of  the  29th  Sep- 
tember, 1789,  it  is  provided,  ^*that  the  forms  of  writs  and  execu- 
tions, except  their  style,  in  the  Circuit  and  District  Courts,  in  suits 
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at  common  law,  shall  be  the  same  in  each  State  respectively  as 
are  now  used,  or  allowed,  in  the  Supreme  Court  of  the  same." 

Again :  By  the  Act  of  the  8th  of  May,  1792,  the  above  pro- 
vision is  re-enacted,  ^'  subject  to  such  alterations  and  additions 
as  the  courts  respectively  shall,  in  their  discretion,  deem  expe- 
dient ;  or  to  such  regulations  as  the  Supreme  Court  of  the  United 
States  shall  think  proper,  from  time  to  time,  by  rule,  to  prescribe 
to  any  Circuit  or  District  Court  concerning  the  same." 

In  the  8th  section  of  the  Act  of  the  2d  March,  1793,  it  is  pro- 
vided, "that  where  it  is  now  required  by  the  laws  of  any  State, 
that  goods  taken  in  execution,  on  a  writ  of  fieri  facias^  shall  be 
appraised  previous  to  the  sale  thereof,  it  shall  be  lawful  for  the 
appraisers  appointed  under  the  authority  of  the  State,  to  appraise 
goods  taken  in  execution  on  di  fieri  facias  issued  out  of  any  court 
of  the  United  States,  in  the  same  manner  as  if  such  writ  had 
issued  out  of  a  State  court."  And  it  is  made  the  duty  of  the 
marshal  to  summon  appraisers,  &c. 

Under  the  foregoing  process  acts,  a  question  was  made  in  the 
State  of  Kentucky,  whether  the  executions  from  the  Circuit 
Court  of  the  United  States  should  be  governed  by  the  laws  of 
that  State.  In  the  case  of  Wayman  vs.  Southard,  10  Wheat.  2, 
among  several  points  certified  from  the  Circuit  Court,  for  the  de- 
cision of  this  Court,  were  the  two  following : 

"  That,  if  the  statutes  of  Kentucky,  in  relation  to  executions, 
are  binding  on  this  Court,  viz.  the  statute  which  requires  the 
plaintiff  to  endorse  on  the  execution,  that  bank  notes  of  the  Bank 
of  Kentucky,  or  notes  of  the  Bank  of  the  Commonwealth  of  Ken- 
tucky, will  be  received  in  payment,  or  that  the  defendant  may 
replevy  the  debt  for  two  years,  are  in  violation  of  the  Constitution 
of  the  United  States." 

"  That  all  the  statutes  of  Kentucky,  which  authorize  a  de- 
fendant to  give  a  replevin  bond,  in  satisfaction  of  a  judgment  or 
execution,  are  unconstitutional  and  void." 

This  Court  held,  that  the  process  acts  of  1789  and  of  1792  did 
not  apply  to  States  subsequently  admitted  into  the  Union ;  and 
that  as  the  act  regulating  executions  had  not  been  adopted  by  the 
Circuit  Court  of  the  United  States  for  Kentucky,  it  could  not  re- 
gulate final  process  in  that  court.  But  the  Court  did  not  deem  it 
necessary  or  proper  to  decide  on  the  constitutionality  of  the  laws 
referred  to. 

In  the  case  of  the  Bank  of  the  United  States  vs,  Halstead,  10 
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Wheat.  51,  a  point  was  certified  from  the  Circuit  Court  of  Ken- 
tucky, involving  the  question,  whether  **  the  act  of  Assembly  of 
Kentucky,  of  the  21st  December,  1821,  which  prohibits  the  sale 
of  property  taken  under  executions  for  less  than  three-fourths  of 
its  appraised  value,  was  repugnant  to  the  constitution  of  the 
United  States.*'  And  this  Court  held.  Judge  Thompson  giving 
the  opinion,  as  in  the  case  of  Wayman  vs.  Southard,  that  the  law 
of  the  State  did  not  apply  to  the  courts  of  the  United  States,  it 
never  having  been  adopted.  And  they  remark :  **  This  renders 
it  unnecessary  to  inquire  into  the  constitutionality  of  the  law  of 
Kentucky." 

These  cases  in  principle  are  analogous  to  the  one  under  con- 
sideration. The  only  rule  of  court  affecting  a  proceeding  in 
Chancery  having  been  repealed  or  rescinded  by  the  general  rules 
adopted  by  this  Court  at  its  last  term,  and  if  not  repealed  does  not 
apply ;  the  laws  of  the  State  of  Illinois,  as  regards  the  proceeding 
under  consideration,  are  as  inapplicable  as  were  the  laws  of  Ken- 
tucky in  the  above  cases.  And  it  is  a  subject  of  regret,  that  the 
precedent  of  the  above  cases  has  not  been  followed  in  the  present 
decision. 

Out  of  the  above  decisions  grew  the  process  act  of  the  19th 
May,  1828.  That  act  declares,  •*  that  writs  of  execution  and  other 
final  process,  issued  on  judgments  and  decrees  rendered  in  any 
of  the  courts  of  the  United  States,  and  the  proceedings  thereupon, 
shall  be  the  same  as  are  now  used  in  the  courts  of  the  State." 
And  power  was  given  to  "  the  courts,  if  they  shall  see  fit  in  their 
discretion,  by  rules  of  court,  so  far  to  alter  final  process  in  said 
courts  as  to  conform  the  same  to  any  change  which  may  be 
adopted  by  the  legislatures  of  the  respective  States  for  the  State 
Courts." 

The  above  enactments  show  that  the  settled  policy  of  the 
Federal  government  is,  to  adopt  the  State  laws  regulating  final 
process.  And  so  far  as  the  acts  of  Congress  have  operated. 
State  laws  have  governed  executions  in  the  Federal  courts. 

In  Virginia,  real  estate  is  not  liable  to  be  sold  on  execution. 
In  Connecticut,  and,  I  believe,  in  Massachusetts,  lands  are  taken 
in  satisfaction  of  judgments  on  a  valuation.  In  Ohio,  and  in 
many  of  the  other  States,  real  estate  must  be  sold  for  one-half  or 
two-thirds  of  its  valuation.  In  Indiana,  and  in  some  of  the  other 
States,  the  defendant  has  a  right  within  twelve  months  to  redeem 
his  land  sold  on  execution,  on  paying  some  10  or  12  per  cent. 
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interest.  In  Virginia,  Mississippi,  and  some  of  the  other  States, 
forthcoming  bonds  are  given,  which  suspend  farther  proceedings 
on  executions,  and  in  some  degree  change  the  security  under 
the  judgment. 

Now  these  laws  prevail  in  some  of  the  States,  and  there  is  no 
reason  why,  under  the  constitution,  they  may  not  be  adopted  in 
all  of  them.  If  Virginia  may  withdraw  her  lands  from  execution, 
and  Ohio  admit  them  to  be  sold  under  a  valuation,  why  may  not 
Illinois  do  the  same  T 

But  I  understand  the  objection  to  the  Illinois  statute  is,  its 
limited  operation,  and  its  applicability  to  prior  contracts. 

The  2d  section  of  the  act  provides,  that  it  "  shall  extend  to  all 
judgments  rendered  prior  to  the  1st  of  May,  1841,  and  to  all 
judgments  that  may  be  rendered  on  any  contract  or  cause  of 
action,  accruing  prior  to  the  1st  of  May,  1841." 

This  provision  may  seem  to  be  somewhat  capricious  and  of 
doubtful  policy  ;  but  the  inquiry  must  be,  does  it  violate  the  con- 
stitution of  the  United  States  ?  On  the  27th  of  February,  1841, 
this  law  was  enacted,  and  although  it  is  limited  in  its  effects,  yet 
it  is  general  in  its  provisions ;  and  I  know  of  no  power  in  the 
constitution  to  limit  the  legislative  discretion  of  the  States  as  to 
the  duration  of  their  enactments.  The  only  question  under  this 
act  as  to  its  constitutionality  must  be,  whether  it  impairs  the 
obligations  of  contracts  entered  into  before  it  was  passed.  And 
in  this  view,  the  question  arises,  whether  the  remedy,  in  the 
sense  of  the  constitution,  can  be  considered  as  a  part  of  the  con- 
tract. 

That  the  law  objected  to  is  remedial,  no  one  can  contro- 
vert. It  does  not  purport  to  act  upon  contracts,  but  modifies 
the  remedy  for  the  enforcement  of  contracts.  But  my  bre- 
thren suppose,  that,  as  this  remedy  may  be  retarded  by  the 
limitation  on  the  sale  of  land  under  judgments,  the  obligation 
of  the  contract  is  thereby  impaired.  This  conclusion  can  only 
be  sustained  on  the  ground  that  the  remedy  is  a  part  of  the 
contract.  On  this  hypothesis,  every  contract  embraces  the 
existing  remedy,  and  that  remedy  cannot  be  protracted  by  the 
legislature.  This  is  a  question  of  constitutional  power,  and 
cannot  be  affected  by  any  notions  of  expediency.  If  the  remedy 
be  so  modified  as  to  protract  the  recovery  of  a  debt  a  week,  or 
a  month,  in  the  view  now  taken  by  the  Court,  it  impairs  the 
obligation  of  the  contract  as  clearly  as  any  longer  period  of 
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time.  The  question  cannot,  in  any  degree,  depend  upon  time. 
What  could  be  more  preposterous  than  to  say  the  legislature  of 
a  State  may  prolong  the  remedy  a  week,  a  month,  or  three 
months,  but  cannot  prolong  it  beyond  that  period  ?  Where 
shall  this  judicial  discretion  find  a  limit  ?  There  must  be  some 
limit.  If  the  legislature  jnay  not  modify  the  remedy  at  their 
discretion,  in  regard  to  existing  contracts,  they  must  be  pro- 
hibited from  making  any  change.  Any  departure  from  this 
rule  of  construction  must  depend  upon  the  arbitrary  decision 
of  the  courts.  And  each  court,  in  this  respect,  may  exercise 
its  own  discretion,  until  the  question  shall  be  settled  by  this  tri- 
bunal. 

But  the  question  may  be  asked,  suppose  the  legislature  shall 
repeal  all  remedy ;  is  the  contract  not  thereby  impaired  ?  This 
question  may  be  a'sked  with  no  more  propriety  and  effect  than 
many  others.  May  not  a  State  fail  to  appoint  judges,  clerks,  and 
other  officers  essential  to  the  administration  of  justice? 

I  am  aware  that,  in  the  case  of  Green  vs.  Biddle,  8  Wheat.  17, 
this  Court  say :  "  It  is  no  answer,  that  the  acts  of  Kentucky,  now 
in  question,  are  regulations  of  the  remedy,  and  not  of  the  right 
to  lands.  If  these  acts  so  change  the  nature  and  extent  of  exist- 
ing remedies  as  materially  to  impair  the  rights  and  interests  of 
the  owner,  they  are  just  as  much  a  violation  of  the  compact  as 
if  they  directly  overturned  his  rights  and  interests." 

The  above  question  arose  under  the  compact  between  Vir- 
ginia and  Kentucky,  which  declared,  "that  all  private  rights  and 
interests  of  lands,  within  Kentucky,  derived  from  the  laws  of 
Virginia  prior  to  such  separation,  shall  remain  valid  and  secure 
under  the  laws  of  the  proposed  State,  and  shall  be  determined 
by  the  laws  then  existing  in  the  State  of  Virginia." 

The  above  article,  say  the  Court  in  their  opinion,  "  declares  in 
the  most  explicit  terms,  that  all  private  rights  and  interests  of 
lands,  derived  from  the  laws  of  Virginia,  shall  remain  valid  and 
secure  under  the  laws  of  Kentucky,  and  shall  be  determined  by 
the  laws  then  existing  in  Virginia.  It  plainly  imports,  therefore, 
that  these  rights  and  interests,  as  to  their  nature  and  extent,  shall 
be  exclusively  determined  by  the  laws  of  Virginia,  and  that  their 
security  and  validity  shall  not  be  in  any  way  impaired  by  the 
laws  of  Kentucky.  Whatever  law,  therefore,  of  Kentucky  does 
narrow  these  rights  and  diminish  these  interests,  is  a. violation  of 
the  compact,  and  is  consequently  unconstitutional." 
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And  again  the  Court  observe :  "  The  only  question,  therefore, 
is,  whether  the  acts  of  1797  and  1812  have  this  effect.  It  is 
undeniable  that  no  acts  of  a  similar  character  were  in  existence 
in  Virginia  at  the  time  when  the  compact  was  made ;  and,  there- 
fore, no  aid  can  be  derived  from  the  actual  legislation  of  Virginia 
to  support  them.'*  These  acts  were  held  to  abridge  the  rights  of 
the  holder  under  the  Virginia  title,  and,  whether  remedial  or 
otherwise,  were  consequently  repugnant  to  the  compact.  By 
the  compact,  the  rights  and  interests  of  the  Virginia  claimant, 
both  as  to  their  nature  and  extent,  say  the  Court,  were  to  be 
exclusively  determined  by  the  laws  of  Virginia.  In  other  words, 
where  rights  are  to  be  determined  by  one  law,  another  and  a 
repugnant  law  can  have  no  influence  upon  them.  And  this  was 
the  point  adjudged  in  the  case  of  Green  vs.  Biddle.  The  ques- 
tion did  not  arise  under  the  constitution  of  the  United  States, 
but  under  the  compact. 

In  the  case  of  Sturges  vs.  Crowninshield,  4  Wheat.  200,  the 
late  Chief  Justice  says :  "  The  distinction  between  the  obligation 
of  a  contract  and  the  remedy  given  by  the  legislature  to  enforce 
that  obligation,  has  been  taken  at  the  bar,  and  exists  in  the  nature 
of  things.  Without  impairing  the  obligation  of  the  contract, 
the  remedy  may  certainly  be  modified  as  the  wisdom  of  the 
nation  shall  direct."  This  is  the  true  principle  laid  down  in 
explicit  terms. 

The  doctrine  that  the  remedy  constitutes  a  part  of  the  con- 
tract is  a  mere  abstraction,  which  cannot  be  carried  into  practical 
operation.  If  the  doctrine  be  sound,  it  secures  the  means  for  the 
enforcement  of  the  contract  at  its  date. 

Now  does  any  one  doubt  that  a  State  legislature  may  abolish 
imprisonment  for  debt,  as  well  on  past  as  future  contracts  ?  Here 
is  a  modification  of  the  remedy,  which  takes  away  a  means,  and 
often  a  principal  means,  of  enforcing  the  payment  of  the  debt. 
And  yet  this  is  admitted  by  all  to  be  a  constitutional  law.  Nor 
does  any  one  doubt  the  constitutionality  of  a  statute  of  limita- 
tions. This  operates  upon  contracts  entered  into  before  its 
enactment,  and  bars  the  right  of  action. 

Now,  if  the  remedy  existing  at  the  time  of  the  contract  is  a 
part  of  the  contract,  the  State  legislatyre  cannot  modify  the 
remedy,  much  less,  as  by  the  above  statute,  take  it  away.  It  is 
no  answer  to  this  argument  to  say,  that  the  statutory  bar  is  only 
interposed  where  the  obligee  has  been  grossly  negligent.    There 
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was  no  such  c<»idition  of  vigilance  at  the  date  of  the  contract, 
and  if  the  above  argument  be  sound,  no  subsequent  action  of  the 
legislature  can  impair  its  obligation  by  materially  retarding  its 
enforcement,  much  less  by  barring  the  remedy. 

The  argument  in  favor  of  the  statute  is,  that  it  does  not  act 
upon  the  contract,  but  withdraws  the  remedy.  Now  if  this  be 
a  constitutional  exercise  of  power  by  a  State  legislature,  surely 
the  exercise  of  the  lesser  power,  by  modifying  the  remedy  at  dis- 
cretion, must  also  be  constitutional.  Does  not  the  greater  power 
include  the  lesser  T  The  power,  whether  exercised  in  passing  a 
statute  of  limitations,  or  in  modifying  the  laws  in  relation  to 
judgments  and  executions,  acts  upon  the  remedy.  In  both  in- 
stances the  enactments  constitute  the  laws  of  the  forum.  And 
in  my  judgment  they  depend  upon  the  same  power  over  the 
remedy. 

But  if  the  remedy  be  a  part  of  the  contract,  how  must  it  be 
applied  7  Instead  of  looking  to  the  laws  regulating  judicial  pro- 
ceedings at  the  time  the  action  is  brought,  the  Court  must  look  to 
the  date  of  the  contract  and  the  laws  then  in  force.  The  contract, 
in  this  view,  gives  vitality  to  laws  annulled  by  the  legislature, 
and  the  law  of  the  remedy  becomes  as  diversified  as  the  con- 
tracts to  which  it  is  applied.  Can  such  a  rule  of  construction  be 
enforced  T 

How  is  a  contract  made  in  one  State  to  be  enforced  in  an- 
other  ?  If  the  remedy  in  the  State  where  the  contract  is  made 
enter  into  it,  does  it  carry  this  remedy  into  another  jurisdiction? 
This  will  not  be  contended ;  and  why  not  ?  If  the  contract 
within  the  State  include  the  law  of  the  remedy,  why  does  it  not 
carry  into  a  foreign  jurisdiction  the  same  conditions  ?  Every 
contract  does  this,  which  is  governed  by  the  local  law.  A  con- 
tract for  the  payment  of  money,  made  and  to  be  performed  in 
the  State  of  New  York,  bears  7  per  cent,  interest.  And  this 
rate  of  interest  is  recovered  on  the  contract,  in  a  State  where  7 
per  cent,  would  be  usurious.  And  so  of  every  other  contract 
made  under  a  local  law,  however  repugnant  may  be  its  condi- 
tions to  the  laws  and  policy  of  the  jurisdiction  where  the  remedy 
is  sought.  This  is  emphatically  the  law  of  the  contract.  And 
if  the  remedy  be  also  the  law  of  the  contract,  it  must  follow  the 
contract  veherever  it  shall  be  prosecuted.  If  this  be  not  the  case, 
the  argument  falls ;  the  remedy  exists  independently  of  the  con- 
tract, and  does  not  constitute  a  part  of  it. 
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A  contract  void  by  the  local  law  on  the  ground  of  usury,  or 
because  it  is  against  the  policy  of  the  law,  can  be  enforced  no- 
where. There  is  no  exception  to  the  principle  that  where  a  con- 
tract is  entered  into  under  the  sanctions  of  a  State  law,  that  law 
governs  the  contract  in  whatever  jurisdiction  suit  may  be  brought 
on  it.  And  so  where  a  contract  is  made  in  one  State  to  be  per- 
formed in  another,  the  place  of  performance  gives  the  law  of  the  \ 
contract.  But  in  no  case  does  the  remedy  attach  itself  to  the 
contract,  so  as  to  constitute  a  part  of  it.  Such  an  idea  is  too  ab- 
stract for  practical  operations.  At  most,  it  could  only  affect  con- 
tracts sued  on  in  the  State  where  they  were  made.  Such  a 
principle  could  not  be  carried  out.  It  would  diversify  the  remedy 
to  an  impracticable  extent. 

Every  contract  is  entered  into  with  a  supposed  knowledge  by 
the  parties,  that  the  law-making  power  may  modify  the  remedy. 
And  this  it  may  do,  at  its  discretion,  so  far  as  it  acts  only  on  the 
remedy.  It  may  regulate  the  mode  in  which  process  shall  be 
issued  and  served  ;  how  the  pleadings  shall  be  filed,  and  at  what 
term  judgment  shall  or  may  be  entered.  And  it  may  also  regu* 
late  final  process.  It  may  require  that  the  personal  property  of 
the  defendant  shall  be  levied  on  and  sold,  before  land  shall  be 
taken  in  execution.  It  may  say  jvhat  notice  shall  be  given  on 
the  sale  of  real  estate  on  execution ;  and  also  require  that  it  shall 
sell  for  one-half  or  two-thirds  of  its  value.  A  valuation  law  in 
those  States  where  it  has  been  adopted  has  been  found  salutary 
in  guarding  the  rights  of  debtor  and  creditor.  A  debtor,  under 
this  law,  cannot  defeat  the  claim  of  his  creditor,  by  purchasing 
the  real  estate  levied  on,  through  the  agency  of  a  friend,  at  a 
nominal  price;  and  this  protects  the  rights  of  the  creditors  of  the 
defendant  generally.  There  may  be  some  cases  of  hardship  to 
creditors  under  such  a  law,  but  they  must  be  few  and  unimportant 
in  comparison  with  the  benefits  secured  by  the  law  both  to 
creditors  and  debtors.  Some  restriction  on  the  sale  of  land  on 
execution  is  required  by  a  sound  policy,  especially  in  new  and 
rising  States,  where  real  property  can  scarcely  be  said  to  have  a 
final  value. 

But  this  law  is  supposed  to  be  unconstitutional  from  its  retro- 
spective effect.  I  had  supposed  that  such  a  supposition  could 
not  be  raised,  under  the  decision  of  this  Court. 

In  the  case  of  Satterlee  vs.  Matthewson,  2  Peters,  407,  "  the 
plaintifl^,  at  the  trial,  set  up  a  title  under  a  warrant  dated  the  10th 
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January,  1812,  founded  upon  an  improvement  in  the  year  1785, 
which  it  was  admitted  was  under  a  Connecticut  title,  and  a  patent 
dated  19th  February,  1813. 

*'  The  defendant  claimed  title  under  a  patent  issued  to  John 
Wharton  in  the  year  1781,  and  a  conveyance  by  him  to  Satterlee 
in  1812."  Some  time  in  the  year  1790,  the  defendant  had  come 
into  possession  as  tenant  to  the  plaintiff,  and  it  was  insisted  that 
the  defendant  was  estopped  from  setting  up  his  title.  The  Court 
of  Common  Pleas  decided  in  favor  of  the  plaintiff;  but  on  a  writ 
of  error,  the  Supreme  Court  of  Pennsylvania  held,  that  "  by  the 
settled  law  of  that  State,  the  relation  of  landlord  and  tenant  could 
not  subsist  under  a  Connecticut  title."  Upon  which  ground 
the  judgment  was  reversed,  and  a  venire  facias  de  novo  was 
awarded. 

On  the  8th  day  of  April,  1826,  and  before  the  second  trial  of 
the  cause  took  place,  the  Legislature  of  that  State  passed  a  law, 
declaring,  '*  that  the  relation  of  landlord  and  tenant  shall  exist, 
and  be  held  as  fully  and  effectually  between  Connecticut  settlers 
and  Pennsylvania  claimants,  as  between  other  citizens  of  this 
commonwealth,  on  the  trial  of  any  cause  now  pending,  or  here- 
after to  be  brought  within  this  commonwealth,  any  law  or  usage 
to  the  contrary  notwithstanding."  Under  the  instruction  of  the 
Court  in  accordance  with  that  statute,  the  jury  found  a  verdict 
for  the  plaintiff,  on  which  judgment  was  entered.  This  judg- 
ment, on  being  removed  by  writ  of  error  to  the  Supreme  Court 
of  Pennsylvania,  was  affirmed.  On  the  ground  that  the  above 
statute  impaired  the  obligation  of  the  contract  between  Satter- 
lee and  Matthewson,  the  cause  was  removed  to  this  Court  from 
the  Supreme  Court  of  Pennsylvania,  by  a  writ  of  error. 

In  their  opinion,  this  Court  say :  "  If  the  effect  of  the  statute  in 
question  be  not  to  impair  the  obligation  of  the  contract,  is  there 
any  other  part  of  the  constitution  of  the  United  States  to  which 
it  is  repugnant  ?  It  is  said  to  be  retrospective.  Be  it  so ;  but 
retrospective  laws  which  do  not  impair  the  obligation  of  con- 
tracts, or  partake  of  the  character  of  ex  post  facto  laws,  are  not 
condemned  or  forbidden  by  any  part  of  that  instrument." 

And  again,  "  The  objection  is  urged  that  the  effect  of  this  act 
was  to  divest  rights  which  were  vested  by  law  in  Satterlee« 
There  is  certainly  no  part  of  the  constitution  of  the  United 
States  which  applies  to  a  State  law  of  this  description ;  nor  are 
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we  aware  of  any  decision  of  this,  or  of  any  Circuit  Court,  which 
condemned  such  a  law  upon  this  ground." 

Here  was  a  direct  legislation  not  only  on  existing  rights  grow- 
ing out  of  contracts,  but  such  an  effect  was  given  to  the  law  as 
to  divest  vested  rights.  And  yet  this  act  was  held  not  to  be  in 
violation  of  the  constitution  of  the  United  States. 

What  vested  right  is  there  or  can  there  be,  in  the  nature  of 
things,  in  the  holder  of  a  contract  to  the  particular  remedy  for 
its  enforcement  which  existed  at  its  date  ?  But  if  there  were 
such  a  vested  right  as  to  the  remedy, — which  there  is  not, — ^it 
may,  under  the  above  authority,  be  divested  by  law.  If  the  de- 
cision do  not  mean  this,  it  means  nothing. 

A  State  Legislature  cannot  impair  the  contract  by  changing 
the  time  or  manner  of  its  performance.  By  the  contract,  the 
parties  have  fixed  their  rights  and  obligations ;  and  these  are 
guarded  by  the  constitution.  But  the  remedy  for  the  enforce- 
ment of  the  contract  being  established  by  the  law-making  power, 
may  be  modified  at  its  discretion.  This  is  admitted  as  regards 
subsequent  contracts,  but  the  same  rule  applies  to  prior  ones. 
So  far  as  the  mere  remedy  is  concerned,  in  my  judgment  no 
sound  and  practical  distinction  can  be  drawn  between  prior  and 
future  cofttracts. 

I  think,  in  the  case  under  consideration,  that  the  laws  of  Illi- 
nois referred  to  do  not  apply  ;  and,  therefore,  I  agree  to  the 
answers  given  by  the  Court  to  the  points  certified. 
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Effect  of  voluntary  assignment  by  debtor  living  abroad,  of  pro- 
perty situate  here,  as  against  a  subsequent  attachment  of 
the  same  under  our  laws, 416,417 
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General  assignment  for  benefit  of  creditors  valid,  .        .  390  to  400 

Not  if  effected  by  fraud  or  illegality ib. 

Conflict  of  authority  as  to  validity  of  a  stipulation  requiring  a 

release, 409 

Weight  of  authority  does  not  require  any  express  assent  of 
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An  assignment  under  the  bankrupt  law  of  a  foreign  country 
does  not  operate  as  a  legal  transfer  of  the  property,  situate 
here, 73,417,466 
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citizens,  and  upon  contracts  subsequently  made,  in  the 
absence  of  any  legislation  by  Ccmgress,    ....    463, 474 

Distinction  between  bankrupt  and  insolvent  laws,     .  454 

Bills  of  Exchakge  and  Promissory  Notes. 

Action  of  debt  lies  against  the  acceptor  of  a  bill  by  the  payee,  348 

Whether  by  endorsee, 350 

When  the  holder  of  one  set  of  a  bill  of  exchange  may  maintain 
an  action  upon  it,  without  producing  the  rest,  or  account- 
ing for  non-production 358 

Doctrine  as  to  release  of  the  endorser  by  indulgence  given  to 

principal  debtor, 341  to  348 

Bills  of  exchange,  drawn  between  the  several  States,  considered 

foreign, 319 

Pre-existing  debt  constitutes  a  valuable  consideration  on  the 

transfer  of  a  bill  or  note  before  maturity,        .        .  334 

Doctrine  in  New  York, 333 

Promise  to  accept  a  non-existing  bill  of  exchange,  when  suffi- 
ciently explicit,  will  sustain  an  action  as  on  an  acq&pted 
bill, /       .343to350 

(xeneral  promise  may  support  an  action  for  any  damage  result- 
ing from  breach  of  contract, 349 

Inclination  of  the  courts  is  against  the  doctrine  of  a  virtual 
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Presentment  of  a  bill  or  note,  at  the  place  where  payable,  not 

necessary  to  charge  maker  or  acceptor,    ....  351 

Protest  not  required  of  inland  \n\\  or  promissory  note,      .  374 

Advantage  of  the  practice  in  furnishing  evidence  in  the  event 
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test of  foreign  bill, 383 
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bound  by  subsequent  promise  to  pay,  unless  made  with  full 
knowledge  of  facts,  360 

COHTRACTS. 

Meaning  of  that  clause  in  the  constitution  which  prohibits  the 

States  from  passing  any  law  to  impair  the  obligation  of,    .  456 

An  insolvent  law,  passed  subsequently  to  contract,  and  protect- 
ing the  future  acquisitions  of  the  debtor,  is  embraced  by  it,  ib. 

The  object  of  the  framers  of  the  constitution  was  to  establish 
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as  a  great  principle  the  inviolability  of  contracts,  and  not 

simply  to  prohibit  any  prevailing  vice  of  legislation,  .  462 
Distinction  between  laws  impairing  the  obligation  of  a  contract, 

and  those  affecting  the  remedies  for  its  enforcement,          .  479 

Laws,  usually  denominated  stay  laws,  are  of  the  former  class,  480 

Opinion  of  Mr.  Justice  McLean  on  this  point,          .        .  491 

niegal,  will  not  be  enforced  in  courts  of  justice,  .  .  .  435,  446 
Distinction,  when  the  consideration  is  connected  with  the  illegal 

transaction,  but  not  founded  upon  it,         ....  436  to  440 
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Contracts  prohibited  by  statute  are  void,  whether  expressly  so 

declared  or  not,       .        .                442 
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May  contract  without  seal, 133 

May  contract  beyond  the  limits  of  the  sovereignty  creating  them,  1 37 
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Conflict  of  authority  as  to  the  admissibility  of  a  party  to  a  nego-  I  ^        J"- 

tiable  instrument,  to  impeach  it  in  the  hands  of  a  subsequent  (f'.^' 

^                bona  fide  holder, .362  to  367  .  •''        T     ..•! 
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^^^....iM                a  writ|idh  instrament,^                      .^  o^^*                     354,366  c^  ; 
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amount  to, 446,  448,  460 

Doctrine  of  the  civil  law, 448 

Canons  as  to  frauds  proposed  by  Mr.  Verplanck,  .  460, 461 

Fraudulent  Conveyance. 
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accompanied  by  transfer  of  possession,  is  fraudulent  m  to 
creditors, 386 

AlUer,  if  the  possession  is  incapable  of  delivery,  or  not  required 

by  the  deed, 389,  408 
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Parthebship. 

Conflicting  autliority  as  to  the  validity  of  a  general  assignment 
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Responsibilities  of  a  dormant  partner, 89  to  115 
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Of  banks,  when  they  form  part  of  the  contract,                      .     16  to  21 
Efiect  of,  in  controlling  the  general  rule,  as  to  time  of  demand- 
ing payment  of  note  or  bill, 264  to  274 
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General  doctrine  as  to  what  constitutes,          ....  164  to  175 
Conflict  of  authority  on  the  question,  whether  an  endorsee, 
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